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MEMORANDA. 


DEATB  OF  HON.  EDGAR  W.  HILLYER. 


After  the  callipg  of  the  calendar  at  the  opening  of  the 
November  Term,  1882,  of  the  Circuit  Court  for  the  District 
of  Nevada,  Sawyer,  Circuit  Judge,  and  Sabin,  District 
Judge,  being  present,  Hon.  B.  G.  Whitman,  ex-Chief  Jus- 
tice of  the  Supreme  Court  of  Nevada,  addressed  the  court 
as  follows: 

''May  it  please  the  court :  I  take  the  first  appropriate  time, 
since  the  adoption  by  the  bar  of  Nevada  of  resolutions  upon 
the  death  of  the  Hon.  Edgar  W.  Hillyer,  late  Judge  of  the 
United  States  District  Court  for  the  District  of  Nevada,  at 
the  request  of  the  bar,  to  present  their  resolutions,  and  move 
that  they  be  spread  upon  the  minutes  of  the  court.  My 
preface  will  be  short,  for  there  is  little  necessity  to  say 
much  of  one  whom  we  all  knew  and  loved  so  well.  More 
than  I  could  say  in  cold  words  beats  in  the  hearts  of  all 
who  hear. 

''Judge  Hillyer  was  bom  in  1831,  in  the  town  of  Gran- 
ville, State  of  Ohio;  he  was  educated  at  its  academy,  and 
came  to  the  State  of  California  in  1852.  He  was,  after  a 
due  course  of  preparation,  admitted  to  the  bar  in  Placer 
County  in  that  State,  in  1857.  In  the  year  1861,  he  became 
a  member  of  the  California  Assembly,  but,  thinking  he 
could  serve  his  country  better  in  the  field  than  in  t|he  legis- 
lative hall  he  resigned,  and  enlisted  as  a  private  in  one  of 
the  first  companies  formed  in  California  upon  the  inception 
of  the  rebellion;  he  was  shortly  made  Lieutenant,  and  served 
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"with  his  compaDy  at  Benicia  Barracks  and  other  places  in 
California  nntil,  by  reason  of  his  special  aptitude  therefor, 
he  was  transferred  to  the  staff  of  General  McDowell,  as 
Judge  Advocate  and  Lieutenant  Colonel;  which  rank  he 
held  when  he  resigned  in  1865.  To  his  mUitary  duties 
he  brought  all  the  ardor  of  his  disposition,  and  it  was 
against  the  desire  of  his  commandiug  officer  and  all  his 
associates  of  the  regular  army,  that  he  left  military  life. 
But  at  the  close  of  the  war  he  felt  that  his  duty  lay  in  an- 
other sphere.  So  long  as  he  deemed  his  services  of  use  to 
his  country,  they  were  hers.  All  who  lived  in  California 
at  the  time  of  which  I  speak,  will  recognize  the  fact  that  it 
was  eminently  true  of  the  Union  forces  in  that  State,  that 
'  they  also  serve  who  only  stand  and  wait.'  For  the  wild 
scheme  of  secession  which  was  ripe,  when  its  fruition  was 
suddenly  blasted  by  the  quick  and  energetic  action  of  Gen- 
eral Sumner,  and  the  wilder  idea  of  a  Pacific  Bepublic,  of 
which  California  was  to  be  the  head,  might,  to  say  the  least, 
have  caused  loss  of  life  and  property,  had  not  the  prompt 
enlistment  of  volunteers,  and  the  sagacious  management  of 
the  small  regular  force  in  the  State,  presented  such  a  solid 
obstacle  to  each  and  every  rebellious  vagary,  that  it  was 
folly  to  attempt  to  put  in  practical  operation,  what  had  full 
growth  in  theory. 

''Judge  Hillyer  came  to  the  State  of  Nevada  immediately 
upon  his  resignation  from  the  army  and  entered  upon  the 
active  and  prosperous  practice  of  the  law,  with  W.  S.  Wood, 
Esq.,  a  member  of  this  bar.  He  was  soon  elected  District 
Attorney  of  Storey  County,  filling  that  arduous  office  to  the 
entire  satisfaction  of  the  whole  community.  While  he  felt 
the  full  obligation  of  his  official  duty,  his  well-balanced  mind 
also  recognized  the  fact,  that  a  prosecutor  should  never  be 
a  persecutor. 

''Upon  the  sudden  and  sad  death  of  Judge  Alex.  Baldwin 
in  1869,  Mr.  Hillyer  was  appointed  to  fill  the  vacancy  thus 
caused,  and  he  served  until  his  untimely  decease.  While 
our  resolutions  are  mainly  directed  to  his  official  career,  it 
may  not  be  amiss  to  say  here  that  he  brought  to  his  high 
position,  and  to  it  constantly  devoted,  an  equable  disposi- 
tion, a  w^ell-trained  mind,  force  of  character,  great  industry, 
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and  utter  lack  of  prejudice.  He  presided  with  dignitj, 
heard  with  patient  intelligence,  and  decided,  npon  thorough 
investigation,  with  absolute  impartiality.  His  Honor,  the 
presiding  Judge,  well  knew  and  appreciated  his  worth;  and 
we  all  at  the  bar  respected  and  honored  him  as  a  Judge, 
and  loved  him  as  a  friend.  To  those  who  knew  him  inti- 
mately and  socially,  his  character  was  most  lovely:  he  was  a 
most  genial  companion,  full  of  fun  as  a  child,  but  always 
within  the  bounds  of  accomplished  gentlemanhood. 

"While  living  in  Virginia  City  he  made  the  acquaintance 
and  shortly  afterward  married  his  present  widow,  then  Miss 
Sarah  Graham.    Four  children  were  the  fruit  of  the  mar- 
riage, of  whom  three,  a  son  and  two  daughters,  survive  to 
mourn  the  loss  of  a  kind  father.     Happily  married,  placed 
to  his  satisfaction  in  an  honorable  office.  Judge  Hillyer  led 
a  useful  and  satisfactory  life.     A  great  student,  he,  in  addi- 
tion to  his  official  work  (never,  in  the  slightest  degree  neg- 
lected), thoroughly  studied  and  learned  the  French  and 
German  languages.    A  son  of  the  soil,  descended  from  a 
line  of  sturdy  farmers,  he  delighted  to  cultivate  the  little 
homestead  which  he  had  purchased  in  the  suburbs  of  Carson 
City.     This  work,  or  play,  as  you  please  to  call  it,  with 
music,  in  which  he  was  a  considerable  proficient,  diversi- 
fied and  lightened  his  sterner  duties;  and  so  he  was  living, 
when  an  accident,  apparently  slight  at  the  time  of  its  recep- 
tion, after  months  of  cruel  suffering  caused  his  death.     He 
came  of  a  long-lived  and  robust  ancestry;  his  grandfather 
died  within  four  months  of  one  hundred  years,  in  the  full 
possession  of  his  faculties;  his  mother  was  murdered  by 
some  unknown  person,  supposed  to  be  a  tramp,  when  alone 
in  her  house,  at  the  age  of  eighty,  in  perfect  vigor,  and  his 
father  now  lives,  hale  and  hardy,  at  the  age  of  eighty-three. 
Any  one  would  have  predicted,  as  we  all  would  have  wished, 
a  long  life  to  our  deceased  friend.     By  one  of  those  inexpli- 
cable decrees  of  Providence,  he,  the  respected,  the  loved, 
the  useful,  the  good,  was  taken.    I  saw  him  shortly  before 
he  died,  as  he  lay  on  his  bed  of  suffering.     I  thought  he 
recognized  me  as  he  pressed  my  hand,  and  looked  in  my 
face  with  a  piteous  smile,  as  if  he  asked  why?    I  stood 
mute.    I  stand  mute  now.    May  we  aU  live  so  that  at  the 
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quickly  coming  supreme  moment  our  life  sheaf  may  be  as 
full  of  garnered  loveliness,  goodness,  and  usefulness,  as  that 
our  dead  brother  brought. 

''May  it  please  the  court,  I  offer  the  resolutions  of  the 
bar,  and  ask  an  order  that  they  be  spread  upon  the  minutes 
of  the  court." 

The  Circuit  Judge,  on  behalf  of  the  court,  responded  as 
follows: 

"The  resolutions  of  the  bar,  and  the  observations  of  its 
distinguished  representative,   in  presenting  them   to  the 
court,  express,  in  fitting  terms,  the  high  estimation  in  which 
our  late  associate  on  this  bench  was  held;  and  the  profound 
sense  of  the  great  loss,  which,  not  only  the  bar  and  the 
bench,  but  the  community  at  large,  have  sustained  by  his 
decease.     In  the  sentiments  expressed  we  fully  sympathize 
and  concur.     No  one  can  more  keenly  appreciate  the  extent 
of  the  loss  than  myself.     For  more  than  twelve  years,  we  sat 
together  on  this  bench,  and  jointly  labored  in  the  great  work 
of  administering  justice;  and  in  those  labors,  I  never  found 
our  late  brother  wanting  in  any  of  the  qualities  that  contribute 
to  make  a  laborious,  painstaking,  conscientious,  impartial, 
intelligent,  and,  in  all  respects,  a  worthy,  useful,  and  efficient 
judge.     Although  firm  in  his  convictions,  when,  after  care- 
ful investigation,  he  had  reached  a  satisfactory  conclusion, 
his  mind  was  singularly  free  from  prejudice.     He  was  ever 
ready  to  hear  and  fairly  consider  argument,  and  to,-  promptly, 
and,  cheerfully,  retrace  his  steps,  if  he  found  himself  in 
error.     His  mind  was  analytical,  logical,  and  acute;  and  in 
the  council  chamber,  he,  always,  afforded  valuable  aid  in 
the  investigation  and  final  correct  solution  of  the  many 
highly  important  and  difficult  questions  presented  to  us  for 
adjudication.     His  logical  aud  appreciative  mind  rarely 
failed  to  lead  him  to  correct  results.     Upon  his  utter  im- 
partiality and  his  unswerving  integrity  I  always  felt  that  I 
could  rely  with  unquestioning  confidence.     In  his  domestic 
and  social  life,  he  was  a  model  of  urbanity  and  excellence — 
in  all  particulars  an  agreeable  and  instructive  companion. 
His  loss  in  all  his  accustomed  walks,  and  all  his  relations 
in  life,  cannot  fail  to  be  deeply  felt  and  deplored. 
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"The  resolutions  of  the  bar  will  be  spread  on  tbe  min- 
utes of  the  court,  and  the  court  will  now  adjourn  for  the 
day  out  of  respect  for  the  memory  of  our  deceased  brother.'' 

BESOLUTIONS, 

Besolved,  That  the  practitioners  before  the  Circuit  Court  of  the  United 
States,  for  the  Ninth  Circuit,  State  of  Nevada,  do  express  in  this  public 
manner  their  deep  sorrow  at  the  death  of  the  Honorable  Edgar  W.  Hillyer, 
late  Judge  of  the  District  Court  of  the  United  States  for  the  District  of  Ne- 
vada; and  thus  testify  their  high  esteem  for  his  character  and  services,  and 
their  affection  for  his  memory.  Called  to  the  bench  in  the  very  prime  of 
life,  he  gave  promise  of  a  long  and  useful  career  thereon.  To  the  universal 
grief  of  all  who  knew  him  this  hope  was  blasted  by  the  sad  accident,  which, 
ultimately,  after  months  of  suffering,  caused  his  death  at  the  comparatively 
early  age  of  fifty  years. 

•  Hesolved,  That  the  qualities  and  powers  displayed  by  Judge  Hillyer  in  his 
judicial  life,  entitle  him  to  an  honorable  rank  among  the  magistrates  by 
whom  the  courts  of  the  United  States  have  been  adorned,  and  their  jurispru- 
dence wrought  out  and  perfected.  Called  frequently  to  sit  in  this  court, 
and  in  conjunction  with  its  presiding  judge,  and  alone  to  act  in  cases  of  great 
importance  and  varied  interests,  frequently  involving  new  questions,  or  the 
adaptation  of  old  principles  and  rules  to  new  conditions,  he  invariably  showed 
a  clear  and  accurate  knowledge  of  the  fundamental  reasons,  which  should 
govern  in  the  several  departments  of  the  law.  His  mind  was  naturally 
strong,  comprehensive,  and  impartial,  and  his  unwearying  industry,  and  un- 
tiring research,  always  kept  him  from  the  development  of  individual  idiosyn- 
crasy, and  in  the  safe  path  of  approved  precedent.  To  try  a  case  before  him, 
was  to  know,  that  all  the  law  which  illustrated  it,  would  be  well  considered 
and  digested  before  decision.  At  the  same  time  there  was  nothing  narrow  in 
his  opinions,  he  was  eminently  catholic  and  broad;  and  with  him  justice  and 
law  went  hand  in  hand.  There  were  no  dark  corrers  in  his  heart.  Urbane, 
but  firm,  as  a  judge,  respecting  his  own  dignity,  he  never  trenched  upon  the 
rights  of  the  bar.  To  its  members  his  bearing  was  always  cordial  and  famil- 
iar; but  never  so  as  to  involve  any  loss  of  respect  for  himself,  or  the  court; 
and  such  was  their  affection  for  him,  that  they  mourn  his  death  as  the  death 
of  a  near  and  dear  friend.  Those  who  knew  him  best,  loved  him  most.  There 
never  was  a  more  genial  companion  in  private  and  social  intercourse;  he  had 
all  the  buoyancy  of  a  child,  tempered  by  the  refinement  of  an  accomplished 
gentleman.  A  cordial  companion,  disinterested  friend,  dutiful  son,  kind  and 
indulgent  father,  tender  husband,  wise  and  impartial  judge,  useful  citizen, 
the  sheaf  of  his  life's  labor  is  full  of  all  that  is  lovely,  pure,  and  noble. 

Peace  -ani>  Farewell. 

Retolved,  That  the  Court  be  requested  to  enter  these  resolutions  upon  its 
records,  and  that  a  copy  be  transmitted,  by  its  clerk,  to  the  family  of  our  de- 
ceased judge  and  brother,  as  an  assurance  of  our  sympathy  with  them  in  their 
grievous  affliction. 
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UNITED  STATES,  FOR  THE  NINTH  CIRCUIT. 


S.  P,  Sleppt  V.  Bank  of  OoMitfEROE,  George  L. 
Howard,  and  Charles  H.  Lee. 

CiBOUiT  Court,  Distbiot  of  Obeook. 
FSBBUABT  22,  1882. 

1.  Damaobs  for  the  Djbtention  of  Certificate  of  Deposit. — The  defend- 
ants unlawfully  detained  a  certificate  of  deposit  of  the  value  of  two 
thousand  dollars  from  the  plaiutiff:  Heldf  that  the  plaintiff  was  entitled 
to  recover  damages  for  such  detention  equal  to  legal  interest  on  the  value 
of  the  certificate  from  the  date  of  the  demand  therefor  and  refusal,  to  the 
recovery  —and  this  without  any  evidence  that  the  plaintiff  would  have 
converted  said  certificate  into  money  and  put  it  to  use,  other  than  his 
right  to  do  so  and  the  defendants'  illegal  prevention  of  the  exercise  of 
such  right. 

Before  Deady,  District  Jadge. 

Edward  Bingham^  for  the  plaintiff. 

M.  W.  Fechkeimer,  for  the  Bank  of  Commerce* 

Deadt^  J.  This  action  is  brought  to  recover  the  posses- 
sion of  a  certificate  of  deposit — ^No.  20,906 — issued  by  the 
First  National  Bank  of  this  citj,  on  April  6, 1881,  for  the 
snm  of  two  thousand  dollars,  made  returnable  to  the  plaint- 
iff or  order,  and  since  endorsed  "  S.  P.  Sleppy,  G.  L.  How- 
ard, Chas.  H.  Lee,"  and  ''Pay  First  National  Bank  or  order 
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for  collection  account  of  Bank  of  Commerce,  St.  Louis,  J. 
C.  Van  Blarcom,  Cashier,"  and  alleged  to  be  wrongfully  de- 
tained from  the  plaintiff  by  the  defendants. 

The  plaintiff  is  a  citizen  of  Oregon,  and  the  defendants 
are  not.  The  action  is  brought  under  section  8  of  the  judi- 
ciary act  of  March  3,  1875  (18  Stat.  472),  authorizing  an 
action  to  be  maintained  in  a  circuit  court  of  the  United 
States  to  enforce  a  claim  to  personal  property  within  the 
district  where  such  action  is  brought,  although  the  defend- 
ant therein  shall  not  appear  thereto,  nor  be  an  inhabitant 
of  such  district  or  found  therein. 

An  order  was  made  requiring  the  defendants  to  appear 
and  answer  within  sixty  days  from  the  serriee  on  them  of  a 
copy  thereof.  This  order  was  served  upon  the  defendant, 
the  Bank  of  Commerce,  personally,  at  St.  Louis,  it  being 
a  corporation  formed  under  the  laws  of  that  state  and  doing 
business  therein,  and  on  the  National  Bank  aforesaid,  in 
whose  possession  said  certificate  then  was  as  the  agent  of 
the  Bank  of  Commerce;  and  on  the  defendants  Howard  and 
Lee,  who  were  not  found  anywhere,  by  publication. 

The  complaint  has  a  double  aspect,  being  in  troyer  as 
well  as  replevin,  and  alleges  that  about  May  20,  1881,  the 
defendants  *' wrongfully  converted  said  certificate  to  their 
own  use,*'  and  still  wrongfully  **  detain"  the  same  from  the 
plaintiff  without  his  consent.  But  the  action  has  been  con- 
sidered and  tried  as  an  action  of  replevin  only,  and  the  alle- 
gation as  to  the  "  conversion"  of  the  certificate  treated  as 
surplusage. 

It  is  also  alleged  that  before  the  commencement  of  this 
action,  and  while  said  certificate  was  in  the  possession  of 
fiaid  National  Bank,  as  aforesaid,  the  plaintiff  duly  de- 
manded of  said  bank  as  the  agent  of  said  defendants,  the 
possession  of  said  certificate,  which  was  refused. 

The  answer  of  the  Bank  of  Commerce  admits  that  the 
certificate  was  issued  to  the  plaintiff,  as  alleged,  but  denies 
knowledge  or  information  as  to  whom  it  belongs  now  or 
since;  and  alleges  that  on  May  31, 1881,  persons  claiming  to 
be  the  Lee  and  Howard,  whose  names  are  indorsed  on  said 
certificate,  deposited  the  same  with  it,  for  collection,  and 
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that  thereafter  it  forwarded  the  certificate  to  the  National 
Bank  aforesaid  for  collection;  that  about  Jane  10th  and 
15th^  said  Lee  made  inquiry  of  said  defendant  whether  or 
not  said  certificate  had  been  collected,  and  was  told  that  it 
had  not,  since  which  time  the  defendant  had  not  been  able 
to  obtain  any  information  concerning  said  Lee. 

The  cause  was  tried  by  the  court  without  a  jury.  Upon 
the  trial  it  appeared  from  the  testimony  of  the  plaintiff  that 
soon  after  receiving  the  certificate  of  deposit  he  went  to 
San  Antonio,  Texas,  and  after  tarrying  there  a  few  days, 
started  home  by  the  southern  route  on  a  through  ticket  to 
San  Francisco  in  an  emigrant  train;  that  shortly  before 
reaching  St  Louis,  a  person  calling  himself  £.  L.  Stevens 
stepped  into  the  car  and  asked  him  where  he  was  going,  to 
which  the  plaintiff  answered,  Portland,  Oregon ;  whereupon 
Stevens  said  he  was  going  there  also  and  would  be  glad  of 
his  company — that  he  was  going  on  to  Wallawalla,  and 
upon  the  plaintiff  mentioning  the  names  of  two  well-known 
citizens  there  with  whom  he  was  acquainted,  Stevens  said 
one  of  them  was  his  uncle.  After  sitting  awhile  by  the 
plaintiff,  Stevens  proposed  to  give  him  his  address,  for 
which  purpose  the  plaintiff  handed  him  an  ordinary  pocket 
memorandum  book,  which  contained  this  certificate  and  a 
ten-dollar  bill.  After  writing  the  address — ^*E.  L.  Stevens, 
Wallawalla,  Washington  Territory^  met  on  train  May  18, 
1881" — he  returned  the  book  to  the  plaintiff,  and  after  a 
short  interval  asked  the  plaintiff  to  write  his  name  and  ad- 
dress in  his  book,  which  he  did.  The  train  arrived  at  St. 
Louis  about  eight  in  the  evening,  and  ttiere  Stevens  said  he 
had  §ome  business  to  attend  to,  which  would  prevent  his 
going  on  until  morning,  and  asked  the  plaintiff  to  wait  for 
him  at  Kansas  City.  Before  parting  with  the  plaintiff, 
Stevens  took  him  to  a  restaurant  near  by,  to  get  his  supper, 
and  as  he  turned  away  put  twenty-five  cents  into  his  hand 
to  pay  for  it,  saying  he  might  be  short  of  change.  The 
plaintiff  objected  to  taking  it,  but  Stevens  insisted,  and  as 
he  went  away  said  he  could  make  it  all  right  when  they  met 
on  the  cars  at  Kansas  City. 

The  plaintiff  waited  at  the  latter  place  for  Stevens  until 
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tbe  next  eTening^  but  he  did  not  come,  and  tben  went  on 
without  him.  At  Lob  Angeles  he  made  some  purchases, 
and  finding  himself  short  of  pocket  money  took  ont  his 
memorandnm  book,  intending  to  get  the  ten-doUar  bill 
changed,  when  he  ascertained  that  both  it  and  the  certifi- 
cate of  deposit  were  missing.  As  the  train  was  tben  start* 
ing,  he  had  not  time  to  telegraph,  bat  at  tbe  next  station — 
Mojaye — on  Jane  7th,  he  telegraphed  to  the  National  Bank 
to  stop  payment  of  the  certificate.  The  name  of  the  plaint- 
iff as  indorsed  on  the  certificate  was  admitted  by  him  to  be 
a  good  imitation  of  his  signature. 

It  was  also  admitted  by  counsel  for  defendant  that  the 
plaintiff  demanded  possession  of  the  certificate  as  alleged, 
and  that  the  National  Bank,  acting  under  the  instruction  of 
the  defendant  '*  to  neither  deliyer  the  certificate  to  the 
plaintiff  nor  pay  him  any  money  on  it" — ^refused  to  surren- 
der it  and  still  retains  the  possession  of  the  same. 

The  evidence  is  satisfactory  that  the  chevalier  ^induBbie, 
calling  himself  *'  Stevens,"  of  Wallawalla,  abstracted  the 
certificate  from  the  plaintiff's  memorandum  book  when 
he  got  possession  of  it  on  the  train,  tinder  pretense  of 
writing  his  address  therein — the  giving  him  twenty-five 
cents  to  pay  for  his  supper  was  a  precaution  against  the 
plaintiff's  having  to  resort  to  the  ten-dollar  bill  for  that 
purpose  and  thus  becoming  aware  of  the  theft  before  he  left 
8t.  Louis.  The  subsequent  indorsements  upon  the  certifi- 
cate of  the  names  of  the  plaintiff,  Howard  and  Lee,  and  the 
deposit  of  the  same  with  the  Bank  of  Commerce  for  collec- 
tion«  are  probably  tbe  work  of  the  same  party  or  some  con- 
federates, who  have  wisely  kept  in  the  background  ^ince 
they  learned  that  the  owner  was  asserting  his  claim  to  the 
possession  of  the  property. 

It  is  practically  admitted  that  the  plaintiff  is  entitled  to 
recover  the  possession  of  the  certificate,  but  the  claim  of 
damages  for  its  detention  is  earnestly  resisted,  upon  the 
ground  that  the  detention  has  worked  no  injury  to  the 
plaintiff,  for  the  reason  that  the  certificate  is  not  money, 
and  there  could  be  no  profit  in  the  mere  possession  of  it; 
that  although  the  plaintiff  might  have  converted  it  into 
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moDey  and  pat  the  latter  to  profitable  use,  there  ia  no  evi- 
dence in  the  case  that  he  woald  have  done  so.  But  so  long 
as  the  National  Bank  is  solvent,  the  certificate  is  the  exact 
univalent  of  two  thousand  dollars,  and  could  be  actually 
converted  into  that  sum  at  the  pleasure  of  the  plaintiff. 
Practically  it  is  money,  and  its  detention  has  deprived  the 
plaintiff  of  the  use  of  that  sum. 

Nor  is  it  necessary  to  prove  that  the  plaintiff  would  have 
converted  it  into  money  and  put  it  to  use.  It  is  sufficient 
that  he  had  the  right  to  do  so — that  he  might  have  done  so 
but  for  the  unlawful  detention  of  the  certificate  by  the  de- 
fendant. 

When  the  use  of  property  unjustly  detained  is  valuable,  the 
value  of  such  use  is  generally  adopted  as  the  rule  of  damages. 
For  instance,  when  work-cattle  or  horses  are  detained  from 
the  owner,  who  is  thereby  deprived  of  their  use,  the  value  of 
that  use  will  ordinarily  be  the  just  compensation  for  their 
detention.  (Wills  on  Replevin,  sec.  679,  and  cases  there 
cited.)  But  no  proof  is  necessary  to  show  that  the  owner 
would  have  used  his  horses  or  cattle  daring  the  time  of 
their  detention.  EEis  right  to  have  done  so  is  sufficient. 
And  where  the  wrong  consists  merely  in  the  detention  of 
property,  not  the  subject  of  daily  use,  without  waste  or  de- 
preciation, interest  upon  its  value  is  often  allowed  as  dam- 
ages for  the  detention.   (Id.,  sec.  537,  and  cases  there  cited.) 

Merchants  dk  Co.  v.  Ooodrich^  75  111.  654,  was  an  action  to 
recover  two  certified  checks  of  two  thousand  five  hundred 
dollars  each.  The  verdict  was  for  the  plaintiff,  and  in  ad- 
dition to  the  checks,  gave  him  six  thousand  two  hundred  and 
seventy-five  dollars  damages  for  their  detention,  and  one 
thousand  two  hundred  and  seventy-five  dollars  interest  be- 
sides the  value  of  the  checks.  Judgment  was  rendered  on  the 
verdict,  but  on  appeal  to  the  supreme  coart  the  judgment  was 
reversed  because  it  gave  the  plaintiff  the  checks  and  also  their 
value  and  interest  thereon  as  damages.  But  in  the  course  of 
the  opinion  of  the  court  it  is  said:  ''While  there  is  no  evi- 
dence upon  the  question  of  damages,  the  only  damages  which 
plaintiff  could,  in  any  event,  recover  for  the  wrongful  de- 
tention of  the  checks,  would  be  interest  on  five  thousand 
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dollars  at  the  rate  of  six  per  centam  per  annam  from  the 
time  of  the  demand  and  refusal  until  they  were  replevied 
by  the  plaintiff."  And  this  is  equivalent  to  saying  that 
such  interest  might  be  recovered  as  damages  for  the  deten- 
tion of  certified  checks  which  in  legal  effect  and  contempla* 
tion  are  the  same  as  this  certificate  of  deposit. 

The  pleadings  and  evidence  are  silent  as  to  the  date  of 
the  demand  and  refusal,  except  that  it  was  prior  to  the 
commencement  of  the  action,  which  was  on  June  27,  1881. 

Interest  will  be  allowed  on  the  value  of  the  certificate,  as 
damages  for  its  detention,  at  the  rate  of  eight  per  centum 
per  annum  from  that  date — ^in  even  numbers  for  eight 
months. 

The  finding  of  the  court  will  be  that  the  certificate  is  the 
property  of  the  plaintiff  and  of  the  value  of  two  thousand 
dollars,  and  that  he  is  entiUed  to  the  possession  of  the  same 
and  one  hundred  and  six  dollars  and  sixty-six  and  two  thirds 
cents  damages  for  its  detention,  and  that  he  have  judgment 
against  the  defendants  for  the  delivery *of  said  certificate,  or 
the  recovery  of  the  value  thereof,  and  the  damages  afore- 
said and  costs. 


The  Glaramaba — ^Robert  Morton,  Claimant. 

District  Court,  Distbictt  of  Greqon. 
February  28,  1882. 

1.  Tbndbr  of  Pilot  Service. — Semble^  that  a  tender  of  pilot  aenrioe  by  a 

river  pilot  to  a  vessel  bound  on  a  voyage  to  Portland,  is  not  valid  if 
made  below  Astoria  and  before  the  vessel  has  reached  the  pilot-ground 
of  such  pilot. 

2.  Ambndmsnt  of  Statute.— /SSfm&2e^  that  aectiOQ  1  of  the  act  of  Decern* 

ber  20,  1865  (See.  L.,  p.  33;  Or.  L.,  p.  707,  sec.  12),  giving  half  pilotage 
for  a  tender  of  pilot  service  to  a  vessel  navigating  the  Columbia  or  Wal- 
lamet  rivers  above  Astoria,  waa  passed  in  contravention  of  section  22  of 
article  IV  of  the  constitution  of  the  state,  and  is  therefore  void;  but  if 
considered  valid,  then  section  1  of  the  aot  of  October  25,  1870  (Sea.  L.» 
p.  51;  Or.  L.,  p.  710,  sec.  27),  declaring  that  such  vessel,  when  "towed 
by  a  tug  or  steamer,"  should  not  be  required  '*to  take  a  pilot  or  pay 
half  pilotage,"  is  also  valid,  and  therefore  a  pilot  is  not  entitled  to  re« 
eover  half  pilotage  for  a  tender  and  refusal  of  such  pilot  service* 
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Before  Deady,  District  Jadge. 

Ba/u8  MaUory,  for  the  libellant. 
WiUiam  H,  Effinger^  for  the  claimant. 

Deadt,  J.  This  suit  is  brought  by  the  libellant,  W.  A. 
Betts,  a  river  pilot,  to  recover  the  sam  of  thirty-four  dollars, 
as  half  pilotage  for  a  tender  of  services  as  such  pilot  to  the 
bark  Glaramara. 

The  libel  alleges  that  on  September  18,  1881,  the  Olara" 
mara,  a  foreign  ship  of  eight  hundred  tons  burden,  was  in 
the  Columbia  river  below  Astoria  bound  on  a  voyage  to 
Portland,  when  the  libellant,  a  duly  qualified  and  licensed 
pilot  for  the  Columbia  and  Wallamet  rivers,  above  Astoria, 
duly  offered  his  services  to  the  master  of  said  vessel  to 
pilot  her  to  Portland,  which  offer  was  refused,  although 
said  vessel  had  no  river  pilot  on  board,  nor  had  she  then 
been  spoken. by  any  one;  and  that  said  vessel  made  the  voy- 
age to  Portland,  and  arrived  here  about  six  days  thereafter. 

The  master,  Bobert  Morton,  on  behalf  of  the  owners  and 
claimants,  George  Nelson  &  Sons,  White  Haven,  England, 
excepts  to  the  libel,  because  it  does  not  appear  therefrom 
that  the  libellant  is  entitled  to  have  any  sum  as  pilotage 
from  said  bark.  The  exception  does  not  state  specifically, 
as  it  ought,  wherein  the  libel  is  defective,  but  upon  the  ar- 
gument it  was  contended:  1.  That  the  tender  of  services 
being  made  below  Astoria,  off  the  libellant's  pilot-ground, 
it  was  therefore  insufficient  and  of  no  effect;  and,  2.  That  it 
does  not  appear  whether  said  voyage  of  said  vessel  to  this 
port  was  made  under  sail  or  in  tow. 

By  the  law  of  Oregon  (Ses.  L.  1865,  p.  33;  Or.  L.  p.  707, 
sec.  12),  it  is  provided  that  any  river  pilot,  *'  who  shall  first 
speak  any  sea-going  vessel  ascending  or  descending  the 
river  above  Astoria,"  shall  be  entitled  to  half  pilotage  there- 
for. The  pilot-ground  of  the  Columbia  and  Wallamet  river 
pilots  reaches  ''from  Astoria  to  the  head  of  navigation," 
but  from  Astoria  to  the  open  sea  beyond  the  bar  is  the 
pilot-ground  of  the  bar  pilots.  (Or.  L.,  pp.  706,  707,  sees. 
6,  7,  11.) 
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Astoria  is  a  port  of  entry,  where  foreign  vessels  bound  to 
Portland  usually  stop,  and  change  the  bar  tug  for  a  river 
one. 

The  argument  of  the  libellant  is,  that  a  competent  and 
enterprising  body  of  pilots  is  necessary  to  the  security  and 
convenience  of  commerce  on  these  rivers,  and  to  this  end 
the  law  allows  half  pilotage  to  the  pilot  who  first  tenders  his 
services  to  a  vessel  ''ascending  or  descending"  the  same, 
and  for  the  same  reason  will  permit  the  tender  of  such 
services  to  be  made  before  such  vessel  has  reached  Astoria 
and  as  soon  as  she  is  inside  the  bar  of  the  Columbia.  In 
support  of  this  proposition  and  argument,  counsel  cites 
Steamship  Co.  v.  JoUffe,  2  Wall.  456;  WUaan  v.  McNamee,  102 
U.  S.  572;  Hoiion  v.  SmUh,  6  Ben.  264;  The  Traveller,  Id. 
280;  The  Georgia  v.  D.  Loud,  8  Id.  392. 

It  is  not  denied  that  claims  for  pilotage  are  within  the 
admiralty  jurisdiction,  and  that  a  valid  offer  and  refusal  of 
pilotage  service  under  the  law  giving  half  pay  therefor 
establishes  a  claim  for  pilotage  that  may  be  enforced  in 
this  court.  {TJie  Glenearne,  7  Saw.  200,  and  cases  there 
cited.)  But  the  necessity  of  compulsory  pilotage  between 
Astoria  and  Portland,  where  sail  vessels  are  usually  towed 
by  steamboats  with  licensed  pilots  on  board,  may  well  be 
questioned. 

Neither  do  I  think  that  the  usual  arguments  in  favor  of 
half  pilotage,  as  a  means  of  encouraging  and  maintaining 
an  active  and  competent  body  of  pilots  upon  and  about  bars 
and  other  dangerous  waters  in  the  vicinity  of*  or  immediate 
approach  to  frequented  harbors  and  ports,  apply  to  the  pilot 
grounds  between  Astoria  and  Portland.  The  duties  of  the 
river  pilots,  though  requiring  skill  and  local  knowledge,  are 
comparatively  simple  and  free  from  danger.  A  vessel  at 
Astoria  does  not  require  a  pilot  until  she  is  ready  to  ascend 
the  river,  and  in  the  mean  time  can  remain  at  anchor  or  the 
dock  in  comparative  safety. 

From  the  nature  of  the  case,  then,  I  am  of  the  impression, 
that  a  tender  of  pilot  services  by  a  river  pilot  to  an  ascend- 
ing vessel  below  Astoria,  on  the  bar  pilotage  ground,  is 
invalid  and  of  no  effect. 
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The  cases  of  Horion  y.  SmUhy  The  Traveller^  and  The 
Chorgia  y.  D.  Loud,  supra,  cited  in  support  of  the  suificiency 
of  the  libellants*  tender  below  Astoria,  all  relate  to  vessels 
bound  through  the  passage  in  the  East  Biver  called  Hell 
Gate.  By  the  law  of  New  York,  as  construed  by  tbe  court 
in  these  cases,  the  pilot  ground  of  a  Hell  Gate  pilot  extends 
at  least  from  a  point  seventeen  miles  eastward  of  Sands 
Point,  on  the  Sound,  to  the  city.  For  taking  a  vessel  through 
the  Gate  channel  certain  fees  are  allowed,  and  for  an  offer 
and  refusal  of  such  pilot  service,  half  such  fees  are  allowed. 
An  additional  compensation  is  also  allowed  for  taking  a 
vessel  over  any  portion  of  the  rest  of  this  pilot-ground, 
which  appears  to  extend  east  as  far  as  the  Sound,  before 
entering  or  leaving  the  channel,  but  nothing  for  a  tender  or 
refusal  of  services  thereon. 

The  tenders  in  the  cases  cited  appear  to  have  been  made 
within  the  pilotage  ground  of  the  pilots  making  them,  and 
to  vessels  bound  through  the  Hell  Gate  channel,  though  not 
then  in  it,  and  upon  that  ground  they  appear  to  have  been 
upheld. 

But  in  the  case  of  the  S.  &  B.  Small  (8  Ben.  623)  the 
same  court  held  that  a  tender  of  services  by  a  Hell  Gate 
pilot  to  a  vessel  then  south -southeast  of  Block  island, 
"bound  to  the  sound"  and  through  Hell  Gate,  was  invalid. 
In  support  of  this  conclusion  Judge  Benedict  says:  ''It 
seems  reasonable  to  say  that  the  master  of  a  vessel  cannot 
be  required  to  determine  whether  he  will  or  will  not  accept 
the  services  of  a  pilot  when  his  vessel  is  so  far  distant  from 
the  channel  as  to  which  the  pilot  is  supposed  to  be  in- 
formed, and  for  which  his  services  are  needed,  that  tbe 
presence  of  a  pilot  on  board,  for  the  purpose  of  navigating 
those  channels,  would  under  all  possible  circumstances  be 
absurd.'* 

Biver  pilots  are  not  required  to  keep  a  pilot  boat  or  cruise 
for  vessels.  There  is  no  necessity  for  incurring  such  ex- 
pense, and  the  compensation  allowed  them  does  not  nor 
ought  not  to  warrant  it.  But,  if  a  river  pilot  is  allowed  to 
make  a  valid  tender  of  his  services  below  Astoria,  on  the 
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bar  pilot  ground,  the  result  will  be  an  unfair  combination 
between  certain  of  the  river  pilots  and  the  bar  pilots  by 
which  the  former  would  be  allowed  practically  to  cruise  on 
the  bar  tugs  or  pilot  boats  for  vessels  bound  to  Portland 
and  tender  their  services  as  pilots  above  Astoria,  and  thus 
be  enabled  to  monopolize  the  business. 

But  beyond  all  question  this  exception  is  well  taken  upon 
the  second  ground  assigned  on  the  argument.  For  by  sec- 
tion 1  of  the  act  of  October  26,  1870  (Ses.  L.  51;  Or.  L., 
p.  710,  sec.  27),  it  is  provided:  ''That  no  sea-going  vessel 
whilst  navigating  the  Columbia  or  Wallamet  river  shall  be 
required  to  take  a  pilot  or  pay  half  pilotage  if  such  vessel 
be  fcowed  by  a  tug  or  steamer." 

It  is  not  alleged  in  the  libel  that  the  Qiaramara  made  the 
voyage  in  question  to  Portland  under  sail,  or  that  she  was 
not  towed  here  by  "a  tug  or  steamer." 

It  would  probably  be  better  pleading  to  have  raised  this 
question  by  a  peremptory  exception,  analogous  to  a  plea  in 
bar  at  common  law,  containing  an  allegation  that  the  vessel 
made  the  voyage  in  tow  of  a  steamer. 

But  it  is  tacitly  admitted  that  she  was  so  towed,  and 
counsel  have  submitted  the  question  upon  this  exception, 
in  the  nature  of  a  demurrer  to  the  libel,  for  the  omission  of 
the  allegation  that  the  bark  made  the  voyage  under  sail, 
and  it  will  be  so  considered. 

Oounsel  for  the  libellant  admits  that  tinder  the  act  of 
1870,  eupra^  the  bark  was  not  required  to  take  a  pilot  or 
pay  half  pilotage  unless  it  appears  that  she  was  not  towed 
up  the  river,  but  insists  that  said  act  id  invalid  because  it 
is  an  attempt  to  amend  the  act  of  1865,  sUffra^  which  re« 
quired  her  to  take  a  pilot  or  pay  such  pilotage  whether 
towed  or  not,  contrary  to  section  22  of  article  lY  of  the 
constitution  of  the  state,  which  enacts:  ''No  act  shall  ever 
be  revised  or  amended  by  mere  reference  to  its  title,  but 
the  act  revised  or  section  amended,  shall  be  set  forth  and 
published  at  full  length." 

In  my  judgment  this  objection  to  the  validity  of  the  act 
is  well  taken.  It  is  in  substance  and  effect  a  material 
amendment  of  the  act  of  1865,  made  without  the  slightest 
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regard  to  the  mandate  of  the  constitation  and  in  direct  con* 
travention  of  it. 

Bat  it  appears  that  the  supreme  conrt  of  the  state  in 
Ch'ant  Co.  y.  Sds^  6  Or.  233,  has  decided  that  a  repeal  by 
implication,  that  is,  without  referring  to  the  act  repealed, 
is  not  within  the  purview  of  the  coustitutional  prohibition, 
and  is  therefore  valid.  This  court  is  bound  by  that  decis- 
ion. A  similar  question  was  before  me  in  Mayer  v.  Caluxlin^ 
5  Saw.  355,  when  I  took  occasion  to  give  my  views  of  the 
constitutional  provision,  but  gave  judgment  according  to 
the  ruling  in  Orant  Co.  v.  Sds. 

But  it  may  be  that  this  act  of  1870  is  invalid  even  under 
the  doctrine  of  the  supreme  court  as  announced  in  Heisch" 
ner  v.  Chadwick,  5  Or.  163;  Orani  Co.  v.  Sda,  Id.  243;  Do- 
land  V.  Bernard,  Id.  391.  The  act  is  entitled  ''An  act  fur- 
ther to  amend  the  several  acts  relating  to  pilotage  and  tow- 
age on  the  Columbia  bar  and  the  Columbia  and  Wallamet 
rivers." 

This  is  at  least  a  reference  to  the  act  of  1865  by  its  "sub- 
ject" if  not  by  its  title.  The  distinction  taken  in  the  cases 
cited  seems  to  be  that  if  an  act  professes  to  be  amendatory 
of  another  it  must  be  passed  in  conformity  to  the  constitu- 
tional provision,  but  if  not,  although  relating  to  the  same 
subject,  it  is  without  its  scope  and  operation.  It  is  not 
then  considered  an  amendment  of  any  prior  act,  although  it 
may  change  or  repeal  it  by  implioatiou. 

Admitting,  however,  that  the»aot  of  1870  is  invalid,  still 
this  exception  must  be  allowed.  The  act  of  1865,  under 
which  the  libellant  claims  half  pilotage,  was  certainly 
passed  in  contravention  of  said  section  22  of  the  constitu- 
tion of  the  state. 

By  section  1  of  the  act  of  October  21, 1864  (Comp.  Or.  L. 
1864,  p.  841,  sec.  22),  the  fees  for  pilotage  between  Astoria 
and  the  sea  were  specially  prescribed;  while  ''the  fees  of 
pilots  on  the  river  above  Astoria"  were  to  be  "fixed"  by 
the  pilot  commissioners.  The  act  of  1865  professes  to  be 
amendatory  of  this  act  and  correctly  refers  to  its  title.  The 
act  of  1864  was  itself  amendatory  of  the  act  of  October  17, 
1860.     It  contained  only  two  sections,  and  the  attempt  to 
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amend  it  by  the  aot  of  1865  consisted  in  adding  section  3 
thereto,  giving  half  pilotage  to  river  pilots  as  above  stated. 

If  the  act  of  1864  contained  no  provision  on  the  subject 
of  river  pilotage  in  conflict  urith  this  added  section,  the 
amendment  would  be  valid  under  any  construction  of  the 
constitution.  But  the  subject  of  pilotage  above  Astoria 
was  already  fully  provided  for  in  the  first  section  of  the  act 
of  1864  to  which  this  section  3  of  the  act  of  1865  professes 
to  be  an  amendment.  The  latter,  so  far  as  it  goes,  is  in  di- 
rect conflict  with  the  former,  in  that,  it  takes  the  subject  of 
half  pilotage  on  the  rivers  out  of  the  control  of  the  com- 
missioners, and  prescribes  an  absolute  rule  on  the  subject. 
It  purports  to  amend  the  prior  act  by  adding  a  section 
thereto — by  the  addition  of  new  matter  and  not  a  change  of 
the  old — but  it  is  in  fact  an  attempt  to  amend — change — 
section  1  of  said  act  without  specially  repealing  and  re« 
enacting  it  as  amended. 

It  follows  that  the  libellant  cannot  recover  in  this  case; 
because,  either  the  act  of  1865,  giving  the  right  to  recover 
half  pilotage,  was  void  from  its  inception,  as  being  passed 
contrary  to  the  constitution,  or  the  act  of  1870  is  valid  and 
repealed  by  implication  so  much  of  the  act  of  1865  as  al- 
lowed half  pilotage  for  an  offer  and  refusal  of  services. 

The  impropriety  of  taxing  vessels  navigating  the  river  in 
tow,  with  the  expense  of  pilotage,  in  addition  to  towage,  is 
so  apparent,  that  the  act  of  1865,  which  was  the  first  one 
that  ever  undertook  to  mftke  pilotage  compulsory  on  the 
rivers,  was  soon  repealed,  or  attempted  to  be. 

When  a  vessel  is  being  towed  alongside,  between  Astoria 
and  Portland,  by  a  river  steamboat  with  a  licensed  pilot  on 
board,  responsible  for  the  navigation  of  both  tug  and  tow, 
which,  for  the  time  being,  are  practically  one,  a  more  use- 
less burden  could  not  be  imposed  on  commerce  than  to 
require  the  former  to  take  a  pilot,  or  pay  half  pilotage  for 
the  offer  and  refusal  of  one. 

The  exception  is  allowed,  and  the  libel  is  dismissed. 


Dist.  Or.]  Bakk  of  British  Columbia  v.  Mabshall.        29 


1882.]  Points  decided. 

Bank  op  British  Columbia  v.  George  Marshall 

&  J.  M.  TEN  Bosch. 

CiBCDIT  GOUBT,   DlSTBXGT  OV  OrEOOH. 

Mabgh  21, 1882. 

1.  PjLKDOX. — Whether  » tnuiMction,  by  which  peraonal  property  is  given  as 

secnrity  for  a  debt  or  an  engagement,  b  a  pledge  or  a  mortgage,  may  be 
a  question;  but  the  law,  in  case  of  doabt^  favors  the  conclusion  that  it 
was  intended  as  a  pledge. 

2.  Plkdgxb — Rights  and  Dxttixs  or. — Although  the  pledgee  is  ordinarily 

entitled  to  the  possession  of  the  pledge,  and  therefore  bound  to  use  due 
diligence  to  preserve  it  from  loss  or  injury,  yet  the  rights  and  obligations 
of  the  parties  to  a  pledge  may  be  modified  by  special  a^eement,  and 
then  they  are  to  be  measured  and  ascertained  by  the  particular  intent  of 
the  parties,  rather  than  any  general  rule  applicable  to  a  simple  and  un- 
qualified pledge;  and  such  intent  may  be  gathered  from  the  circumstances 
of  the  transaction,  including  the  conduct  of  the  parties  to  the  pledge 
during  its  continuance,  as  well  as  their  express  agreements. 

3.  Case  in  Judqh£NT.-*-M.  k  Ob.  were  wheat  dealers  in  Portland  and  pur- 

chased wheat  from  the  interior,  and  stored  it  in  certain  warehouses  on 
the  river  front  for  sale  to  shippers,  upon  which  the  B.  of  B.  C,  from 
time  to  time,  made  advances  under  a  written  contract  that  it  should  be 
secured  by  the  delivery  of  the  warehouse  receipts  therefor,  with  a  power 
of  sale  in  case  of  default — such  receipts  containing  a  clause  that  in  case 
of  *' flood **  the  property  was  at  the  risk  of  the  '* owner."  The  advances 
were  repaid,  froq^  time  to  time,  as  M.  ft  Co.  disposed  of  the  wheat  with 
the  consent  of  the  B.  of  B.  C,  but  while  a  portion  of  it  was  still  in  the 
warehouse  it  was  injured  by  a  rise  in  the  Wallamet  river,  and  while  M. 
k  Co.  were  assuming  to  care  for  it;  the  security  for  this  reason  proving 
insufficient  to  satisfy  the  claims  of  the  B.  of  B.  C,  it  brought  this  action 
to  recover  the  balance  due,  and  the  defendants  set  up  the  loss  by  the 
injury  to  the  wheat  as  a  counter  claim  thereto.  Held,  that  the  transac- 
tion was  essentially  a  pledge,  and  the  wheat  remained  the  property  of 
M.  k  Co. ,  but  that  notwithstanding  this,  it  appears  that  it  was  the  in- 
tention and  understanding  of  the  parties  that  M.  k  Co.  should  care  for 
the  wheat  in  case  of  flood,  and  therefore  the  plaintiff  was  not  liable  for 
the  loss. 

4.  Particulas  QtnEsnoNS  ov  Fact. — It  is  in  the  discretion  of  the  court  to 

submit  to  or  withhold  from  the  jury  a  particular  question  of  fact. 
0.  Finding  Theseon — Effect  of. — The  court  being  of  the  impression  that 
upon  the  written  contract  of  bailment  and  the  conduct  of  the  parties  un- 
der it  as  testified  to  by  the  defendant  M.  that  the  plaintiff  was  not  bound 
to  care  for  the  pledge,  instructed  the  jury  to  find  a  verdict  for  it  for  the 
balance  due;  and  also  instructed  them  to  find  whether  the  plaintiff  was 
guilty  of  negligence  in  respect  to  the  wharf,  assuming  that  it  was  its 
duty  t6  care  for  it  as  a  pledgee  in  unqualified  possession;  the  jury,  in  ad- 
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dition  to  the  general  verdict  for  the  plaintiff,  answered  the  particular 
question  in  the  negative;  the  defendants  moved  for  a  new  trial.  Held, 
that  the  special  finding  was  a  fact  in  the  case  to  which  the  court  must 
give  legal  effect  in  any  stage  thereof,  and  that  therefore  the  motion  must 
be  denied  even  if  the  court  is  now  satisfied  that  its  instruction  to  the  jury 
as  to  which  of  the  parties  was  bound  to'  care  for  the  wheat  in  case  of 
flood,  is  erroneous,  because  it  appears  from  such  finding  that  the  plaint- 
iff, if  even  bound  to  care  for  the  pledge,  was  not  guilty  of  negligence,  and 
therefore  is  not  liable  to  the  defendants  for  the  loss  sustained  by  the  in- 
jury to  it  in  any  view  of  the  matter;  and  also,  that  it  is  not  an  error,  if 
error  at  all,  of  which  the  defendants  can  complain,  that  the  court  as- 
sumed in  its  charge  to  the  jury  that  the  uncontradicted  testimony  given 
in  the  case,  by  one  of  them,  was  true. 

Before  Dsaby,  District  Judge. 

WUliam  H.  JEiffinger  and  Joseph  N.  Ddph,  for  the  plaintiff. 

H.  Y.  Thompson  and  Oeorge  E.  WilUafna,  for  the  defend- 
ants. 

Deadt,  J.  On  September  27,  1880,  the  plaintiff  was  a 
foreign  corporation  doing  a  banking  business  at  Portland, 
Or.,  and  tho'  defendants,  George  Marahall  and  J.  M.  ten 
Bosch,  as  George  Marshall  &  Co.,  were  engaged  in  the 
business  of  buying  and  selling  wheat  at  the  same  place. 
They  usually  purchased  wheat  from  the  dealers  and  pro- 
ducers in  the  interior  of  the  state,  and  shipped  it  in  sack 
by  boat  and  rail  to  Portland,  where  they  stored  it  in  the 
warehouses  on  the  river-front,  until  disposed  of  for  ship- 
ment abroad.  When  so  disposed  of,  the  vessels  carrying 
the  grain  were  usually  loaded  directly  from  the  warehouse. 

On  that  day,  the  defendants  being  desirous  of  procuring 
money  from  time  to  time,  to  be  used  in  their  business  dur- 
ing the  wheat  season,  and  the  plaintiff  being  also  desirous 
of  furnishing  the  same,  the  parties  came  to  an  understand- 
ing, in  pursuance  of  which  the  defendants  signed  and  de^ 
livered  to  the  manager  of  the  plaintiff,  a  printed  letter  ad- 
dressed to  and  previously  prepared  by  him,  to  the  effect 
following: 

''In  consideration  of  advances  made  and  to  be  made  to 
us  from  time  to  time,  we  hereby  agree  to  repay  the  same, 
with  interest  thereon,  after  the  rate  of  ten  per  cei|t.  per  an- 
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nnm;^  aod  we  further  agree  that  all  moneys  and  securities 
for  moneys,  warehouse,  shipping,  or  other  receipts,  or  other 
secnrities,  which  may  from  time  to  time  be  handed  in  to 
yoa  by  us,  whether  indorsed  over  or  simply  delivered,  shall, 
during  the  whole  time  they  are  in  your  possession,  stand  to 
yott  as  security  for  any  balance  that  may  then  be  due  from 
us,  to  the  said  Bank  of  British  Columbia,  as  for  said  ad- 
vances or  otherwise;  we  hereby  giving  to  you,  for  said 
bank,  a  lien  not  alone  upon  the  moneys  or  other  securities 
now  in  your  hands,  but  also  upon  all  such  to  be  hereafter 
and  hereunder  delivered  to  you. 

**  We  hereby  irrevocably  authorize  and  empower  you,  for 
the  said  bank,  to  sell  and  dispose  of  all  such  personal  prop- 
erty or  any  part  thereof,  at  public  or  private  sale,  after  the 
expiration  of  ten  days*  notice  to  us,  and  from  the  proceeds 
arising  therefrom,  to  pay  the  principal  and  interest,  and  all 
charges  that  shall  be  then  due,  and  the  costs  of  sale,  and 
the  balance,  if  any,  to  pay  over  to  us  or  our  representatives, 
on  demand." 

Then  follows  a  clause  stating  that  ''by  the  schedule 
hereto  annexed  we  [the  defendants]  enumerate  the  securi- 
ties referred  to  herein.** 

The  proposition  contained  in  the  letter  was  accepted  by 
the  plaintiff.  The  schedule  referred  to  is  written  below  the 
letter  upon  the  same  sheet,  and  simply  consists  of  a  list  of 
various  lots  of  wheat  and  flour,  the  warehouse  receipts  for 
which  were  issued  and  delivered  by  the  warehouseman  to 
the  manager  of  the  plaintiff  by  direction  of  the  defendants, 
and  of  certain  promissory  notes  made  or  indorsed  by  them 
to  the  plaintiff.  The  first  entry  in  these  schedules  is  dated 
September  28,  1880,  and  reads:  ''6272  sks  wheat.  No. 
R  [eceipt]  99;  Greenwich"  [dock];  and  the  second  is  dated 
October  1,  1880,  and  reads:  *'  1630  sks  wheat,  No.  R.  105; 
Pacific.'*    The  last  one  is  dated  February  2,  1881. 

Between  these  dates  the  defendants  caused  to  be  issued 
and  delivered  to  the  plaintiff's  manager,  warehouse  receipts 
from  Portland  warehonsemen  for  90,484  sacks  of  wheat, 
13,096  half  sacks  of  flour,  and  also  the  promissory  note  of 
the  defendant  Marshall  for  11000  and  that  of Lent  for 


32        Bank  of  Bbitish  Coluhbia  t;.  Marshall.    [Cir.  CL 

Opinion  of  the  Court — Deady,  J.  [March, 

$275,  from  wLich  the  bank  realized  the  snm  of  $192,745  30. 
During  the  same  period  the  plaintiff  advanced  to  the  de- 
fendants sums  of  money  which,  with  the  interest  charged 
thereon,  amount  to  $204,943  48.  And  this  action  is  brought 
to  recover  the  difference  between  the  amount  realized  from 
the  securities  and  the  account  for  money  loaned — ^namely, 
$12,198  18. 

The  defendants  by  their  answer  allege  that  this  wheat  was 
**  deposited"  with  and  '^  pledged**  to  the  plaintiff  as  security 
for  the  advances  aforesaid,  and  it  carelessly  and  negligently 
caused  said  wheat  to  be  stored  upon  the  lower  tier  of  certain 
Portland  wharves  known  as  the  Pacific,  Jones',  and  Smith's 
wharf,  at  a  place  where  the  Wallamet  river  was  accustomed 
to  overflow;  that  about  the  middle  of  January,  1881,  it  did 
negligently  permit  27,690  sacks  of  said  wheat,  of  the  value 
of  $47,501  76,  to  be  damaged  by  a  rise  in  the  water  of  said 
Wallamet  river,  whereby  the  value  thereof  was  diminished 
by  $20,046  75;  and  plead  the  same  as  a  counter  claim 
against  the  demand  of  the  plaintiff,  and  pray  judgment 
against  the  bank  for  the  balance  of  $8,748  57. 

The  answer  also  contains  allegations  to  the  effect  that 
certain  of  said  securities  were  sold  by  the  plaintiff  without 
notice  to  the  defendants,  and  that  a  portion  of  the  wheat 
represented  by  said  securities  was  sold  for  less  than  its  fair 
market  value,  whereby  the  latter  were  damaged  in  the  addi- 
tional sum  of  $814  20.    But  on  the  trial  these  allegations 

were  abandoned. 

•    

The  plaintiff  replied,  and  denies  that  the  defendants  ever 
deposited  ''with  or  pledged"  to  the  plaintiff  the  property 
mentioned  in  the  schedules  aforesaid — denies  that  it  stored 
the  wheat  on  said  wharves  carelessly,  or  at  aU,  or  so 
neglected  to  care  for  it  while  there,  or  that  the  defendants 
suffered  any  damage  by  the  negligence  of  the  plaintiff  con* 
cerning  said  wheat;  and  alleges  that  the  warehouse  receipts 
for  said  wheat  were  issued  and  delivered  to  the  plaintiff's 
manager — W.  W.  Francis — in  his  own  name,  who  therenpoa 
indorsed  them  to  the  plaintiff,  who  thereby  acquired  under 
and  by  virtue  of  the  stipulations  contained  in  the  letters 
aforesaid,  "alien  as  by  mortgage  or  hypothecation  upon 
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the  wheat  represented"  by  them;  that  the  defendants  se- 
lected the  wharves  upon  which  said  wheat  was  stored  and 
stored  the  same  thereon,  and  had  the  same  in  their  "actual 
possession"  all  the  time  it  was  so  stored,  and  cared  for  it 
as  they  could  or  thought  best,  to  prevent  it  from  being  in- 
jured by  a  rise  in  the  river,  and  that  the  plaintiff  was  under 
no  obligation  to  take  any  care  thereof;  that  in  January, 
1881,  the  Wallamet  river  "suddenly  and  unexpectedly  rose 
to  a  great  and  unusual  height,*'  by  means  of  which  said 
sacks  of  wheat  were  damaged  as  alleged  without  the  negli- 
gence or  fault  of  any  one. 

On  the  trial  the  defendant  Marshall  testified  in  sub- 
stance that  when  he  proposed  to  Mr.  Francis  to  open  an 
account  with  the  plaintiff  and  give  wheat  receipts  as  secur- 
ity for  advances,  the  latter  said  that  he  would  take  such  re- 
ceipts if  issued  to  him  directly  by  good  warehousemen  in 
Portland,  but  none  other;  and  on  being  asked  if  receipts 
issued  by  Captain  Qeorge  Flanders,  of  the  Greenwich  dock, 
and  Mr.  Z.  J.  Hatch,  of  the  Pacific  docks — which  phrase 
colloquially  included  the  Jones  and  Smith  wharves  afore- 
said— were  good,  he  answered  they  were;  that  when,  and  as 
the  defendants  sold  wheat  for  shipment,  the  receipts  for 
which  had  been  issued  to  Mr.  Francis,  they  obtained  an 
order  from  the  plaintiff  to  the  warehouseman  for  the  re- 
moval of  the  same,  and  as  soon  as  it  was  delivered  to  the 
buyer  on  the  wharf  or  on  shipboard  they  delivered  the 
money  or  bills  of  lading  received  therefor  to  the  plaintiff, 
and  received  from  it  the  warehouse  receipts  which  they 
surrendered  to  the  warehouseman  who  issued  them ;  that  on 
the  eleventh,  twelfth,  thirteenth,  and  fourteenth  of  January, 
the  water  rose  in  the  Wallamet  river  until  it  was  within 
seventeen  inches  of  the  lower  tier  or  floor  of  the  Pacific 
docks,  and  that  in  the  afternoon  of  the  latter  day  it  was  first 
ascertained  from  The  Dalles  that  the  Columbia  river  was 
rising,  and  that  it  was  quite  probable  that  the  wheat  was  in 
danger,  but  it  was  too  late  to  remove  it  with  the  means  at 
hand;  that  Marshall  watched  the  rise  in  the  river  day  and 
night,  and  was  of  the  opinion  that  the  wheat  was  not  in 
danger — at  least  to  justify  the  expense  of  its  removal — un- 
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til  the  unexpected  rise  in  the  Golambia  was  heard  from, 
and  that  he  then  communicatod  the  news  to  Mr.  Francis 
and  conversed  with  him  on  the  subject,  who  told  him  that 
he  had  no  suggestions  to  make,  whereupon  Marshall  com- 
menced to  remove  the  wheat  as  quickly  as  he  could  to  the 
Greenwich  dock,  a  distance  of  over  a  mile,  but  only  suc- 
ceeded in  saying  one  thousand  five  hundred  sacks  before 
the  wharf  overflowed  on  the  evening  of  the  fourteenth  of 
January,  and  prevented  further  operations. 

It  is  a  matter  of  common  knowledge  and  general  notoriety 
in  this  country,  and  was  so  assumed  by  counsel  in  their  ar- 
guments, and  by  the  court  in  its  charge  to  the  jury,  that  the 
Golumbia  river  does  not  rise  in  the  winter  season,  but  is 
generally  then  at  a  lower  stage  than  its  southern  tributary — 
the  Wallamet — and  that  the  sudden  overflow  of  the  latter 
on  the  Pacific  docks  on  the  evening  of  January  14th  was 
largely  due  to  the  unprecedented  rise  in  the  Golumbia, 
which  by  that  time  had  reached  the  mouth  of  the  Wallamet 
and  backed  up  the  water  therein.  It  was  also  generally 
known  and  admitted  that  for  some  dsLjs  before  January 
14th,  telegraphic  communication  up  the  Golumbia  had  been 
suspended  by  the  falling  of  the  wires  from  an  extraordinary 
sleet  storm,  and  that  therefore  the  rise  in  the  Golumbia  and 
the  unprecedented  warm  rain  to  the  eastward  of  the  Gascade 
mountains,  which  produced  it,  were  not  known  in  Portland 
until  the  afternoon  of  January  14th,  when  a  rise  of  some 
eight  feet  had  already  passed  The  Dalles — a  distance  of 
about  one  hundred  miles  east  of  the  mouth  of  the  Wallamet. 

Eeceipts  were  issued  to  Mr.  Francis  by  the  direction  of 
the  warehouseman  of  the  Pacific  docks  for  the  one  thou- 
sand five  hundred  sacks  of  wheat  removed  to  the  Greenwich 
dock,  and  the  wheat  was  afterwards  sold  by  the  plaintiff  on 
due  notice  to  the  defendants,  and  the  net  proceeds  applied 
on  their  account.  The  sacks  of  damaged  wheat  were  after- 
wards removed  from  the  Pacific  docks,  and  the  contents 
poured  out  and  dried  by  Marshall  with  the  consent  of  the 
plaintiff,  and  then  sold  by  the  latter,  upon  due  notice,  to 
the  defendants,  and  the  net  proceeds  applied  in  the  same 
^ay.    The  receipts  given  by  the  Pacific  docks  to  the  plaint- 
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ifTs  manager  were  lo  this  effect:  "  Eeceived  of  W.  W.  Fran- 
cis, manager,  —  sacks  of  wheat  for  account  of  W.  W.  Fran- 
cis/ manager,"  upon  the  conditions,  among  others,  that 
storage  is  paid  each  month,  that  damage  by  flood  is  at 
**  owner's  risk,*'  and  that  the  receipt  is  returned  before  de- 
livery made. 

Mr.  Francis  died  before  the  trial  came  off,  and  his  testi- 
mony was  not  heard;  and  the  defendant  ten  Bosch  had  re- 
moved to  Liverpool  without  leaving  his  deposition,  so  that 
the  testimony  of  Marshall  was  the  only  evidence,  outside  of 
the  writings,  as  to  the  conversatious  or  intercourse  between 
the  plaintiff  and  the  defendants  on  the  subject  of  the  ac- 
tion; nor  was  there  any  evidence  in  the  case  tending  to  show 
that  the  defendants,  prior  to  this  action,  ever  claimed  or 
asserted  that  it  was  the  duty  of  the  plaintiff  to  care  for  the 
wheat.  On  the  argument  of  the  case  it  was  contended  for 
the  plaintiff  that  the  issue  and  delivery  of  the  warehouse  re- 
ceipts under  the  letter  of  the  defendants  constituted  a  mort- 
gage of  the  property  therein  described  to  the  plaintiff,  by 
which  the  right  of  property  in  the  grain  was  vested  in  it, 
while  the  possession,  with  the  corresponding  duty  of  caring 
for  it  in  case  of  a  flood  or  other  danger,  remained  with  the 
defendants. 

On  the  contrary,  the  defendants  insisted  that  the  plaintiff 
thereby  became  the  pledgee  of  the  property  with  the  con- 
trol of  the  possession  thereof,  and  was  therefore  bound  to 
the  use  of  reasonable  care  and  diligence  to  prevent  it  from 
being  injured;  and  that  having  neglected  to  do  so,  it  was 
responsible  for  the  injury  thereto. 

The  court  charged  the  jury,  that,  strictly  speaking,  the 
transaction  was  neither  a  mortgage  nor  a  pledge,  but  in  its 
essentials  partook  more  of  the  character  of  the  latter  than 
the  former.  That  taking  the  writing  given  by  defendants  to 
the  plaintiffs,  and  construing  it  by  the  light  of  the  sur- 
rounding circumstailces  and  the  conduct  of  the  parties  un- 
der it,  as  shown  by  the  warehouse  receipts  and  the  uncon- 
tradicted testimony  of  the  defendant  Marshall,  it  appears 
that  it  was  the  intention  of  the  parties  that  the  property  in 
the  wheat  should  remain  in  the  defendant,  and  that  the 
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possession  thereof  -was  giren  to  tbe  warehonseman  as  the 
bailee  and  agent  of  tbe  plaintiff,  and  subject  to  its  control 
for  the  purposes  for  which  the  receipts  were  issued  to  it; 
but  that  the  grain  while  in  the  possession  of  tbe  warehouse- 
man, as  aforesaid,  was  held  bj  him  at  the  risk  of  the  owner, 
in  case  of  flood,  who  must  therefore  bear  the  loss  occa- 
sioned thereby,  and  accordingly  directed  the  jury  to  find  a 
▼erdict  for  the  plaintiff  for  the  amount  claimed  by  it. 

And  the  court  also  said  to  the  jury  that  the  parties  in 
the  pleadings,  eridence,  and  argument,  haying  made  the 
question  whether  the  plaintiff  was  guilty  of  negligence  or 
not,  and  it  being  desirable  that  any  question  of  fact  in  the 
case  that  might  be  material  to  its  correct  determination 
upon  either  construction  of  the  contract  or  transaction  con- 
tended for,  should  be  settled  by  the  jury  so  as  to  avoid  the 
delay  and  expense  of  a  new  trial  in  case  the  construction 
now  adopted  should  not  be  approved  by  the  appellate  court, 
it  would  and  did  submit  to  them  the  question — whether  the 
plaintiff,  assuming  it  to  have  been  a  pledgee  of  the  property 
and  bound  to  use  ordinary  care  and  diligence  to  prevent  it 
from  being  injured  by  the  flood,  was  upon  the  evidence 
guilty  of  negligence  in  the  premises. 

The  jury  found  a  verdict  for  tbe  plaintiff  as  directed,  and 
answered  tbe  question  submitted,  in  the  negative;  and  the 
defendants  now  move  for  a  new  trial,  for  error  of  law  occur- 
ring at  the  trial  and  duly  excepted  to,  and  because  the  ver- 
dict is.  against  tbe  law  and  evidence. 

Tbe  error  excepted  to,  is  so  much  of  the  charge  as  ^*  was 
given  in  relation  to  tbe  legal  effect  of  the  contract  and  the 
possession  of  tbe  wheat." 

On  tbe  argument  of  tbe  motion  no  question  was  made  by 
counsel  for  tbe  defendants  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  and  the  finding;  but  the  latter 
was  treated  as  something  immaterial.  It  was  insisted,  how- 
ever, that  tbe  court  not  only  erred  in  construing  the  contract, 
but  also  in  assuming  that  tbe  testimony  of  tbe  defendant 
Marshall,  as  to  the  conduct  of  tbe  parties  under  it,  was  true, 
instead  of  leaving  it  to  tbe  jury.  No  such  objection  to  tbe 
charge  was  made  at  tbe  time,  and  therefore  is  not  now  en- 
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titled  to  be  heard.  If  it  had  been  made  before  the  jury  re- 
tired, the  court,  if  it  was  thought  material,  could  have  easilj 
obviated  it,  by  saying  to  the  jury — **  if  you  believe  the  tes- 
timony of  the  defendant  Marshall  as  to  the  conduct  of  the 
parties  to  this  transaction,  in  relation  to  the  deposit,  care, 
and  custody  of  this  wheat  while  upon  the  Pacific  docks, 
your  verdict  must  be  for  the  plaintiff/'  The  result  must 
have  been  the  same.  It  was  assumed  in  the  argument  by 
counsel  for  both  parties  that  his  statements  in  this  respect 
were  correct,  and  certainly  the  defendants  ought  not  to 
complain  if  the  court  did  likewise. 

Nor  do  I  think  the  court,  in  construing  this  written  con- 
tract for  the  jury — ^ascertaining  what  the  parties  intended 
by  it — erred,  as  against  the  defendants,  in  reading  it  by  the 
light  of  the  unquestioned  conduct  of  the  parties  under  it,  as 
they  then  mutually  understood  it,  as  shown  by  the  uncon- 
tradicted testimony  of  one  of  them. 

If  there  is  any  error  in  the  charge,  it  must  be  in  the  con- 
clusion to  which  the  court  came  concerning  the  legal  effect 
of  the  contract  and  the  acts  of  the  parties  thereunder,  to 
which  the  defendants  duly  excepted. 

Whether  a  transaction  amounts  technically  to  a  mortgage 
or  a  pledge  is  sometimes  a  nice  question;  but  the  ultimate 
object  of  the  inquiry  is  not  so  much  to  name  the  transac- 
tion as  to  ascertain  what  was  the  intention  and  understand- 
ing of  the  parties  to  it,  and  therefore  such  intent,  when  as- 
certained, ought  to  control. 

In  the  case  of  a  pure  pledge  the  creditor  takes  the  posses- 
sion, actual  or  constructive,  of  the  goods,  while  in  that  of  a 
mortgage  there  is  a  transfer  of  the  title  to  him,  but  not  the 
possession.  (2  Kent,  577,  n.  1;  Story  on  Bail.,  sees.  286, 
287,  297.)  In  all  cases  then  where  personal  property  is 
given  as  a  security  for  a  debt  or  engagement,  accompanied 
by  a  change  of  possession,  either  actual  or  constructive,  the 
transaction  better  comports  with  the  character  of  a  pledge 
than  a  mortgage;  and  where  the  transaction  imports  noth- 
ing more  than  giving  a  security,  without  a  sale  or  change  of 
title  of  the  property,  the  law  favors  the  conclusion  that  it 
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was  intended  as  a  pledge  and  nat  a  mortgage.  (SchoaIer*8 
Bail.  163.) 

Bat  the  rigbts  and  obligations  of  the  parties  to  a  pledge 
may  be  modified  indefinitely  by  special  contract  between 
them — as  that  the  pledge  shall  be  kept,  nntil  the  defanlt  of 
the  pledgor,  at  some  particular  place,  or  by  some  particular 
person.     (Id.  205;  ^S*^.  Losky  y.  Davidson,  6  Cal.  617.) 

My  impression  still  is,  that  the  transaction  between  the 
plaintiff  and  the  defendants  is  in  its  essential  features  a 
pledge.  There  was  no  sale  of  the  property  or  transfer  of 
the  title  to  the  plaintiff,  but  a  deposit  thereof  with  the  ware* 
houseman  of  the  Pacific  docks,  as  a  security  for  money 
loaned  to  the  defendants.  The  term  ^'mortgage"  is  not 
used  in  the  contract,  neither  does  it  contain  any  language 
which  indicates  in  the  least,  a  sale,  or  transfer  c^  title. 
The  stipulation  for  a  lien,  though  unnecessary  in  case  of  a 
pledge,  is  in  harmony  with  the  idea  of  one,  of  which  it  is 
an  essential  feature;  but  inconsistent  with  the  idea  of  a 
mortgage  which  goes  further,  and  passes  the  legal  title. 
The  power  of  sale  is  also  consistent  with  the  purpose  to 
constitute  a  pledge,  of  which  it  is  a  legal  incident,  although 
not  an  unusual  proyision  in  a  mortgage. 

The  issue  and  delivery  of  the  receipt  was  only  a  mode  of 
furnishing  the  plaintiff  with  the  evidence  of  the  deposit  of 
the  pledge  at  the  place  agreed  upon,  and  the  right  to  the 
possession  of  the  same  and  to  dispose  of  it  according  to 
the  terms  of  the  bailment. 

But  from  the  nature  of  things,  it  was  a  pledge  qualified 
by  the  situation  and  subject  of  the  contract  and  the  eon- 
duct  of  the  parties  under  it,  so  that  the  custody  of  the 
property,  instead  of  being  actually  or  absolutely  in  the 
plaintiff,  remained  in  the  warehouseman,  subject  to  his 
control  for  the  purposes  of  the  contract,  and  while  there» 
at  the  risk  of  the  ''owners" — the  defendants — in  case  of 
flood. 

The  contract  of  the  warehouseman  with  the  plaintiff,  as 
appears  by  his  receipt,  provided  that  the  wheat,  while  there, 
should  be  at  the  risk  of  the  ''owners/*  as  to  "flood/*  and 
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ihis  receipt  was  issued  and  delivered  to  the  plaintiff  with 
this  stipolation,  at  the  instance  and  bj  the  direction  of  the 
defendants. 

The  defendants  then  claimed  and  still  claim  that  thej 
were  the  owners  of  this  wheat,  and  there  is  no  doubi;  iu 
my  mind  that  tliey  were.  This  being  so,  and  nothing 
appearing  to  the  contrary,  they  must  have  been  understood, 
upon  delivering  the  receipts  to  the  plaintiff,  as  taking  the 
risk  of  floods  while  the  wheat  was  owned  by  them  and  stored 
in  that  warehouse,  even  if  there  was  no  other  fact  in  the 
case  tending  to  prove  that  such  was  the  understanding. 

But  admitting  that  the  court  erred  in  its  charge  to  the 
jury  in  this  respect,  and  that  it  should  have  charged  the  jury 
as  contended  by  the  defendants,  that  the  plaintiff  was  an 
unqualified  pledgee  of  the  wheat  and  as  such  bound  to  use 
ordinary  care  and  diligence  to  prevent  it  from  being  injured 
by  the  flood,  still  the  motion  for  a  new  trial  ought  not  to 
prevail,  because  it  appears  from  the  special  finding  of  the 
jury  that  even  upon  that  theory  of  its  liability  the  plaintiff 
was  not  guilty  of  negligence  in  the  premises. 

To  avoid  this  conclusion,  counsel  for  the  defendants 
assume  that  this  finding  is  an  immaterial  matter,  and  there* 
fore  one  that  can  have  no  weight  in  the  consideration  of  this 
motion.  Upon  what  ground  this  assumption  rests  does  not 
appear;*  no  authorities  are  cited  or  reasons  given  in  support 
of  it. 

There  is  no  doubt  that  the  court  had  authority  to  sub- 
mit this  question  to  the  jury  for  its  determination.  Sec- 
tion 212  of  the  Oregon  civil  code  provides  that  the  court 
'^  in  all  cases  may  instruct  them  [the  jury],  if  they  render 
a  general  verdict,  to  find  upon  particular  questions  of  fact." 
And  this  special  finding  shall  control  any  general  one  with 
which  it  is  inconsistent.     (Id.,  sec.  213.) 

The  submission  of  particular  questions  of  fact  to  the  jury 
is  a  matter  wholly  within  the  discretion  of  the  court.  (Am. 
Co.  V.  Bradford,  27  Cal.  365;  lUylar  y.Ketchum,  5  Bob.  514; 
8.  C,  35  How.  296.) 

This  finding  is  therefore  legally  a  part  of  the  case,  and 
must  have  such  effect  as  it  is  entitled  to  in  any  subsequent 
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proceediDg  therein.  The  question  was  one  upon  which  the 
parties  gave  evidence  and  submitted  argument  to  the  jury. 
Upon  the  defendants'  theory  of  the  transaction — that  it  was 
simply  a  pledge,  and  therefore  the  plaintiff  was  bound  to 
nse  ordinary  care  and  diligence  to  save  the  grain  from  in- 
jury— the  question  was  a  material  one,  because  they  could 
not  maintain  their  counter  claim  for  the  iujury  to  the  wheat, 
even  if  the  plaintiff  was  held  to  be  the  pledgee  thereof,  unless 
they  also  proved  that  such  injury  was  the  result  of  its  neg- 
ligence. 

Suppose  the  question  had  not  been  submitted,  and  thai 
the  court  should  now  be  satisfied  that  the  charge  to  the  jury 
was  erroneous,  and  that  they  should  have  been  instructed 
that  it  was  the  duty  of  the  plaintiff  to  care  for  the  wheat, 
and  suppose  the  court  should  also  be  of  the  opinion  that 
according  to  the  weight  of  the  evidence  given  on  the  trial, 
the  plaintiff  was  not  guilty  of  negligence,  the  motion  for  a 
new  trial  would  be  denied.  For  the  counter  claim  of  the 
defendants  cannot  be  maintained  upon  any  view  of  the  law 
as  to  whose  duty  it  was  to  take  care  of  the  wheat,  unless 
the  plaintiff  was  guilty  of  negligence.  A  new  trial  is  never 
granted  for  an  error  occurring  in  the  progress  of  the  case 
when  it  is  apparent  to  the  court  that  upon  a  retrial  the  ver- 
dict must  be  the  same.     (Thomp.  Charg.  Jury,  162.^ 

But  this  is,  if  anything,  a  stronger  case  against  the  mo- 
tion. For  the  jury,  upon  the  question  being  submitted  to 
them  upon  the  whole  evidence  in  the  case,  have  found  that 
there  was  no  negligence.  Nor  is  there  any  complaint  that 
this  question  of  negligence  was  not  fairly  and  fully  sub- 
mitted to  the  jury,  or  that  the  parties  were  not  fully  heard 
upon  it  or  in  any  manner  surprised  by  it.  As  has  been  said, 
the  question  was  directly  made  by  the  parties  in  their  plead- 
ings, evidence,  and  arguments,  and  in  my  judgment  it  was 
really  the  only  question  in  the  case  for  the  jury. 

The  motion  must  be  denied  and  the  plaintiff  have  judg- 
ment upon  the  verdict. 
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H.  B.  Stubblefield  v.  James  Menzies. 

ClBCUIT    COUBT,    DiSTBICT   OF   ObEOON. 

Mabch  27,  1882. 

1.  Donee  under  Section  8  of  the  Donation  Act. — J.  R.  took  an  undi- 

vided one  fifth  of  the  land  occupied  by  her  deceased  father,  under  sec- 
tion 8  of  the  donation  act  (9  Stat.  497),  and  married  H.  in  March,  1859: 
HM^  that  she  took  such  interest  directly  from  the  U.  S.  as  her  general 
property,  but  that  after  February  14,  1859,  under  the  operation  of  sec- 
tion 5  of  Article  XV  of  the  constitution  of  the  state,  it  became  her  sep- 
arate property,  and  not  subject  to  the  marital  rights  of  her  husband. 

2.  Limitation — Life  Estate  and  Remainder. — When  the  husband  has  a 

life  estate  in  the  lands  of  the  wife  and  she  the  remainder,  the  statute  of 
limitations  runs  against  him  in  respect  to  such  life  estate,  but  not  against 
the  wife  ih  respect  to  the  remainder,  during  the  continuance  of  such  life 
estate;  and  when  such  life  estate  is  lost  by  an  adverse  possession  suffi- 
cient to  bar  an  action  by  the  husband  for  the  recovery  thereof,  a  convey- 
ance of  the  premises  by  the  husband  and  wife  only  passes  the  wife's  in- 
terest, the  remainder,  and  therefore  does  not  enable  their  grantee  to 
maintain  an  action  for  the  possession  during  the  life  of  the  husband. 

3.  Statute  of  Limitations — Repeal  by  Implication. — By  the  law  of 

Oregon  since  May  1,  1854,  an  action  to  recover  possession  of  real  prop- 
erty was  barred  by  an  adverse  possession  of  twenty  years,  and  in  case  of 
a  married  woman  the  limitation  did  not  include  the  period  of  coverture; 
and  during  the  same  time  a  married  woman  might  bring  an  action  to  re- 
cover her  separate  property  without  joining  her  husband  therein:  on 
October  17,  1878,  an  act  was  passed  (Ses.  L.,  p.  21),  reducing  this  period 
to  ten  years,  and  providing  that  the  same  shall  not  be  e;c tended  more 
than  five  years  by  reason  of  the  disability  of  marriage;  and  at  the  same 
session  of  the  assembly,  an  act  was  passed  (Ses.  L.,  p.  92),  on  October 
2l8t,  concerning  the  rights  and  liabilities  of  married  women,  and  the  re- 
lation between  husband  and  wife,  '*  which  provided  (section  7)  that  a 
wife  might  prosecute  and  defend  all  actions  at  law  or  in  equity,  for  the 
preservation  and  protection  of  her  rights  and  property,  as  if  unmarried:" 
Heldf  that  the  passage  of  the  second  act  did  not  affect  the  first  one,  and 
that  notwithstanding  it,  a  married  woman  was  en ti tiled  to  five  years  in 
addition  to  the  time  allowed  an  unmarried  one,  within  which  to  bring 
an  action  for  the  recovery  of  the  possession  of  her  real  property. 

Before  Dbady,  District  Judge. 

Oeorge  H.  Durham,  for  the  plaintiff. 

Julius  Moreland  and  Ci/itts  Dolph,  for  the  defendant. 
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Deadt,  J.  The  plaintiff,  a  citizen  of  the  state  of  Illinois, 
brings  this  action  against  the  defendant,  a  citizen  of  Oregon, 
to  recover  the  possession  of  an  undivided  one  fifth  of  the 
donation  of  Calvin  Beed,  situate  in  township  1  north, 
range  3  east  of  the  Wallamet  meridian,  which  he  alleges  in 
his  complaint  the  defendant  nnlawfally  withholds  from  him, 
to  his  damage,  one  thousand  dollars. 

The  defendant,  answering  the  complaint,  denies  that  the 
plaintiff  is  the  owner  of  any  interest  in  the  premises  or  en- 
titled to  the  possession  thereof;  and  farther  pleads  as  a  de- 
fense to  the  action  the  statute  of  limitations,  that  is:  that 
neither  the  plaintiff  nor  his  predecessor  in  interest  has  been 
seised  or  possessed  of  the  premises  within  twenty  years; 
but  that  the  defendant  and  those  under  whom  he  claims 
have  been  in  the  open,  notorious,  and  exclusive  possession 
thereof,  claiming  the  same  in  fee  simple,  under  color  of 
title,  for  more  than  twenty  years. 

The  plaintiff,  replying  to  the  answer,  denies  the  allega- 
tions thereof  and  alleges  that  on  October  23,  1854,  Calvin 
Beed  became  a  settler  on  the  premises  under  the  act  of 
congress  of  September .  27,  1850  (9  Stat.  497),  commonly 
called  the  ''Donation  act,*'  and  on  November  16, 1855,  duly 
filed  his  notification  thereon,  together  with  the  preliminary 
proofs  required  by  law,  and  that  he  continued  to  reside 
thereon  under  said  act  until  his  death,  in  February,  1856 — 
leaving  five  children  surviving  him;  that  thereafter  due  proof 
was  made  of  Beed's  compliance  with  the  act  up  to  the  time 
of  his  death,  so  that  a  patent  certificate  was  duly  issued  to 
his  heirs  at  law  therefor  on  April  30,  1863,  in  pursuance  of 
which  a  patent  was  issued  by  the  United  States  to  said  heirs 
on  March  26,  1866;  that  one  of  said  five  children — Juliet 
Beed — was  born  in  1840,  and  married  to  one  Harne  in 
March,  1859,  while  still  a  minor,  and  is  still  his  wife;  and, 
that  in  1880  and  before  the  commencement  of  this  action, 
the  plaintiff,  by  a  conveyance  duly  executed  by  said  Juliet 
and  her  husband,  "succeeded**  to  the  interest  of  said  Juliet 
in  the  premises. 

To  this  reply,  the  defendant  demurred  generally,  and 
upon  the  argument  insisted  that  the  facts  stated  did  not 
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take  the  case  out  of  the  statute  of  limitations,  as  amended 
by  the  act  of  October  17,  1878  (Sess.  L.,  p.  21),  which  pro- 
vides that  sections  4  and  17  of  the  Oregon  civil  code  be 
amended  so  that  an  action  for  the  recovery  of  the  possession 
of  real  property  shall  be  brought  within  ten  years  after  the 
cause  of  action  accrues  or  within  one  year  from  the  appro- 
val of  that  act;  and  that  if  the  person  entitled  to  bring  such 
an  action  be  at  the  time  the  cause  thereof  accrues  ''within 
the  age  of  twenty-one  years,"  or  "  married  women"  [a  mar- 
ried woman],  the  time  of  such  disability  shall  not  be  a  part 
of  the  limitation;  but  such  limitation  ''shall  not  be  extended 
more  than  five  years  by  any  such  disability,"  nor  in  any  case 
longer  than  one  year  after  such  disability  ceases.  Prior  to 
this  amendment,  the  period  of  limitation  for  such  actions 
was  twenty  years,  and  the  time  the  person  entitled  to  bring 
the  action  was  under  the  disability  of  infancy  or  coverture 
was  altogether  excluded  from  the  limitation. 

The  children  of  Beed  took  this  donation  under  section  8 
of  the  donation  act  upon  the  death  of  the  settler,  their 
father,  and  the  proof  of  his  compliance  with  said  act  up  to 
the  time  of  his  decease,  directly  from  the  United  States,  as 
its  donees,  and  not  as  the  heirs  of  the  deceased  settler.  (Hall 
V.  Ru88€U,  3  Saw.  509;  S.  C,  11  Otto,  512.) 

The  plaintiff  claims  under  the  donee  of  the  United  States^ 
and  appears  to  have  a  good  paper  title  to  an  undivided  one 
fifth  of  the  donation.  The  claim  of  the  defendant,  so  far  as 
appears,  rests  upon  an  adverse  possession  of  twenty  years 
prior  to  the  commencement  of  this  action — September  7, 
1881.  This  cause  of  action  did  not  accrue  then  until  this 
adverse  possession  commenced — September  7,  1861.-  At 
that  time  Juliet  Beed,  the  plaintiff's  grantor,  was  a  married 
woman.  She  may  also  have  been  an  infant,  for  according 
to  the  replication  she  was  born  in  the  year  1840.  But  as 
an  uncertain  or  ambiguous  allegation  is  taken  most  strongly 
against  the  pleader,  the  court  must  conclude  that  her  birth 
was  prior  to  September  7th  in  that  year,  because,  consistent 
with  the  allegation,  it  might  have  been.  Therefore  it  will 
be  assumed  that  she  was  not  laboring  under  the  disability 
of  infancy  when  this  cause  of  action  accrued,  because  she 
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may  have  been  then  twenty-one  years  of  age.  The  act  of 
October  11,  1861  (Or.  Laws,  p.  664),  fixing  the  majority  of 
females  at  eighteen  years  of  age  or  lawful  marriage,  was 
passed  after  she  became  of  age,  and  has  no  application  to 
the  subject. 

As  the  law  then  was,  Juliet  had  twenty  years  in  which  to 
bring  her  action  after  she  was  relieved  from  the  disability 
of  marriage.  So  the  case  stood  when  seventeen  years  there- 
after, before  the  expiration  of  the  twenty  years  and  while 
she  was  still  a  married  woman,  the  act  of  October  17, 1878, 
supra,  was  passed,  which  in  effect  gave  her  one  year  after 
its  approval  to  bring  her  action,  if  a  single  woman,  and  if 
married,  five  years  in  addition  thereto — making  in  all  six 
years  from  October  17,  1878.  Upon  this  statement  of  the 
case  it  is  plain  that  the  action  is  not  barred.  But  the  defend- 
ant contends  that  the  interest  which  Juliet  took  in  this 
donation  was  her  *'  separate  property,"  and  therefore  as  to 
it  she  was  not  disabled  to  sue,  because  she  might  by  the 
law  of  this  state  since  May  1,  1854  (see  Or.  L.  1853-4, 
p.  65;  Or.  Civ.  Oode,  sec.  30),  have  brought  an  action  to 
recover  the  possession  thereof  without  joining  her  husband 
therein. 

There  is  no  reason  known  to  the  law  for  saying  that  Juliet 
took  her  interest  in  this  donation  as  her  separate  property. 
It  came  to  her,  generally  and  without  qualification,  as  a 
donation  from  the  United  States,  with  not  a  word  in  the 
law  making  the  grant,  or  a  circumstance  in  the  nature  of 
the  case,  to  restrain  or  limit  it  to  her  sole  and  separate  use 
to  the  exclusion  of  the  marital  right  of  her  husband,  accord- 
ing to  the  then  law  of  the  state.  As  the  case  stood  prior  to 
the  transition  from  the  territorial  to  the  state  government, 
February  14,  1859,  whenever  the  woman  became  married, 
the  law  cast  upon  her  husband  an  estate  in  her  property  for 
the  period  of  their  joint  lives.  He  became  seised  of  a  free- 
hold therein,  y^re  uxoriSy  and  was  entitled  to  the  rents  and 
profits  accordingly.  (2  Kent,  130;  Bishop  on  M.  W.,  sec. 
629;  Starr  v.  Hamilton,  1  Deady,  272;  Wythe  v.  Smith,  4 
Saw.  10;  Elliott  v.  Ikal,  5  Id.  249.)  And  this  was  a  vested 
nght,  and  no  more  subject  to  legislative  control  than  if  it 
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had  been  parcbased  by  the  husband  with  his  money  from  a 
stranger.  He  could  only  be  deprived  of  it  by  dae  process 
of  law.  (Starr  y.  Hamilton^  1  Deady,  275;  Wythe  r.  Smith, 
4  Saw.  23.) 

Bat  the  marriage  of  Juliet  with  Harne  did  not  take  place 
until  after  February,  1859,  when,  as  defendant  contends, 
the  law  in  regard  to  the  right  of  the  husband  in  the  wife's 
property  was  changed  by  art.  XY,  sec.  5  of  the  constitution 
of  the  state,  which  provides:  ''The  property  and  pecuniary 
rights  of  every  married  woman  at  the  time  of  marriage  or 
afterwards  acquired  by  gift,  devise,  or  inheritance  shall  upi 
be  subject  to  the  debts  or  contracts  of  the  husband;  and 
laws  shall  be  passed  for  the  registration  of  the  wife's  sepa- 
rate property." 

The  language  of  this  provision  is  somewhat  vague  and  in- 
definite. It  does  not,  in  so  many  words,  undertake  to  make 
any  property  of  a  married  woman  her  separate  property 
that  was  not  so  before  or  which  would  not  be  so  independ- 
ently of  it.  It  only  professes  to  exempt  her  property  from 
the  debts  and  contracts  of  her  husband.  Her  separate 
property,  if  she  had  any,  was  already  so  exempt,  and  there 
was  nothing  for  it  to  take  effect  upon,  except  her  general 
property,  which  was  then  subject  to  the  marital  rights  of 
her  husband- 
But  in  Starr  v.  HamiUon,  supra,  274,  this  court  held  that 
'*  so  far,  at  least,  as  third  persons  are  concerned,"  this  clause 
ought  to  be  construed  as  equivalent  to  a  declaration  that  the 
property  enumerated  therein  shall  be  the  separate  property 
of  the  wife,  because  "if  the  wife's  property  is  not  'subject 
to  the  debts  or  contracts  of  the  husband,'  he  is  thereby 
precluded  from  any  control  over  it,  and  if  he  has  any  bene- 
fit or  interest  in  it,  it  is  beyond  the  reach  of  his  creditors.** 
The  same  conclusion  seems  to  have  been  reached  by  the 
supreme  court  of  the  state,  in  Hugh  v.  Ottenheimer,  6  Or.  231. 
Upon  this  point  the  plaintiff  contends  that  the  constitu- 
tion does  not  prevent  the  husband  from  taking  a  freehold 
in  his  wife's  property,  as  at  common  law,  but  only  deprives 
him,  in  the  interest  of  the  family,  of  the  power  to  dispose 
of  it  or  charge  it  by  his  debts;  and  that  he  is  nevertheless 
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entitled  to  the  possession  for  their  joint  liVes,  and  if  de- 
prived of  it  may  maintain  an  action  therefor. 

Upon  this  theory  of  the  case,  the  statute  of  limitations 
has  never  commenced  to  run  against  the  wife^  who  since 
her  marriage,  and  before  the  disseisin,  has  only  held  an 
estate  in  remainder  in  the  property,  and  was  not  therefore 
entitled  to  the  possession.  The  statute  of  limitations  does 
not  affect  the  right  of  a  party  entitled  to  the  estate  in  re- 
mainder, during  the  continuance  of  the  particular  estate  or 
freehold;  nor  does  the  laches  of  the  tenant  for  life  affect 
the  remainder-man.  {Jackson  y.  Schoonmaker,  4  Johns.  401; 
Jackson  y.  SelUck,  8  Id.  269;  Moore  y.  Jackson^  4  Wend.  64.) 
But  the  right  of  the  husband  of  Juliet  as  tenant  of  the  par- 
ticular estate,  is  barred  by  the  twenty  years*  adverse  pos- 
session of  the  defendant.  The  husband  has  neyer  been 
under  any  disability,  and  was  bound  to  bring  his  action  for 
the  possession  within  twenty  years  from  the  commencement 
of  the  adverse  possession  of  the  defendant,  or  after  the 
passage  of  the  act  of  October  17,  1878,  within  one  year 
from  the  approval  of  that  act,  which  he  failed  to  do. 

The  legal  deduction  from  these  premises  is,  that  this  ac- 
tion cannot  be  maintained,  because  the  wife,  as  tenant  of 
the  remainder,  is  not  entitled  to  the  possession  during  her 
husband's  life,  and  neither  is  the  husband,  as  tenant  of  the 
freehold  or  life  estate,  so  entitled,  because  his  right  is 
barred  by  the  statute  of  limitations. 

But  counsel  for  the  plaintiff  seeks  to  avoid  this  conclu- 
sion from  his  premises,  by  the  suggestion  that  the  convey- 
ance of  the  husband  and  wife  to  the  plaintiff  united  both 
estates  in  him — the  particular  or  less  estate  being,  in  the 
language  of  the  books,  merged  or  sunk  in  the  greater,  and 
that  therefore  he  can  maintain  this  action  as  the  grantee  of 
the  whole  estate.  A  merger  of  estates  only  takes  place  where 
the  greater  and  less  estate  meet  in  one  and  the  same  person. 
(2  Black.  177;  Oregon  Th-ust  Company  y.  Shaw,  5  Saw.  388.) 
But  in  this  case,  the  husband  being  disseised  of  his  estate 
and  barred  of  his  remedy  to  recover  it  before  the  convey- 
ance to  the  plaintiff  was  made,  had  then  nothing  in  the 
premises  to  convey.    The  estate  for  his  life  which  it  is 
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claimed  that  he  acquired  in  the  property  on  his  marriage 
with  Juliet  was  already  out  of  him  and  practically  in 
the  defendant.  And  this  is  so,  whether  we  consider  the 
statute  as  operating  to  pass  the  title  to  the  life  estate  from 
the  husband  to  the  defendant,  or  as  merely  rebutting  the 
right  of  the  latter  to  claim  the  same.  In  either  case,  the 
plaintiff  has  lost  what  the  defendant  has  gained.  (Ang.  on 
Lim.,  sees.  1-11;  Leffingwell  v.  Warren,  2  Black,  605;  420 
Mining  Co.  v.  Bullion  Mining  Co.,  3  Saw.  657.)  But  upon 
the  authority  of  Starr  v.  Hamilton ,  supra,  and  Rugh  v.  Ot^ 
tenheime^',  supra,  the  husband  never  acquired  any  estate  in 
this  property.  The  marriage  having  occurred  after  the 
constitution  went  into  effect,  the  property  is  to  be  regarded 
as  the  separate  property  of  the  wife,  in  which  he  acquired 
no  interest,  and  the  case  must  therefore  finally  turn  upon 
the  question  whether  the  wife  had  one  year  or  six  after  the 
approval  of  the  act  of  October  17,  1878,  supra,  in  which  to 
sue,  or  in  other  words,  whether  the  five  years  additional 
given  by  section  17  of  the  code  as  amended  by  that  act,  ap- 
plies to  all  actions  brought  by  married  women  for  the  recov- 
ery of  the  possession  of  real  property  ?  The  statute  makes 
no  distinction.  It  says,  in  effect,  that  a  married  woman 
shall  have  not  to  exceed  five  years  within  which  to  bring  an 
action  to  recover  the  possession  of  real  property  in  addition 
to  the  time  allowed  by  section  4  of  the  code,  to  persons  not 
laboring  under  such  disability. 

But  counsel  for  defendant  contends,  that  as  by  section  7 
oC  the  act  of  October  21, 1878  (Ses.  L.,  p.  93),  it  is  provided, 
among  other  things,  that  a  wife  may  prosecute  and  defend 
all  actions  at  law  or  in  equity  for  the  preservation  and  pro- 
tection of  her  rights  and  property,  as  if  unmarried,  there- 
fore she  not  only  may  prosecute  an  action  for  the  recovery 
of  real  property  within  the  time  allowed  an  unmarried  one, 
but  she  must  do  so. 

This  conclusion  is  based  on  the  assumption  that  section 
17  of  the  code  as  amended  by  the  act  of  October  17th,  supra, 
is,  so  far  as  it  gives  married  women  five  years  additional 
time  in  such  cases,  repealed  by  said  section  7  of  the  act  of 
October  21,  supra.  In  support  of  the  position  counsel  cite: 
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BhU  Y.Bnlard,  52  Barb.  141;  Euos  y.  Buckley,  94  111.  458; 
Gray  v.  Yates,  67  Mo.  601;  Slater  v.  Cave,  3  Ohio  St.  87.  In 
the  first  case  the  acts  of  1860-2  having  provided  that  a  mar- 
ried woman  might  maintain  an  action  for  an  injury  to  her 
person,  as  if  single,  and  recover  judgment  therein  to  her 
sole  and  separate  use,  the  court  held  that  the  prior  statute 
extending  the  time  of  bringing  such  an  action,  in  case  the 
party  injured  was  a  married  woman,  was  in  effect  thereby 
repealed,  and  that  such  action  was  barred  by  the  lapse  of 
six  years  as  in  ordinary  cases. 

The  philosophy  of  this  ruling,  if  not  the  ruling  itself,  is, 
I  think,  unsound.  So  far  as  a  married  woman  was  exempt 
from  the  operation  of  the  statute  of  limitations  it  was 
because  of  her  status  as  a  married  woman,  which  was  sup- 
posed to  disqualify  or  disable  her  from  asserting  her  rights, 
and  not  for  the  reason  that  she  therefore  might  not  be  per- 
mitted to  sue  alone. 

The  disability  was  imputed  to  her  because  during  mar- 
riage she  was  regarded  by  the  common  law  as  being  sub 
potestate  viri,  under  the  power  of  the  husband  (2  Kent,  129), 
and  therefore  not  free  to  sue  without  his  assent,  even  if  she 
had  the  legal  right  to  do  so.  In  Wythe  v.  Smith,  4  Saw.  27, 
this  court  said:  '^  The  exemption  proceeds  upon  the  theory 
that  while  she  [the  wife]  is  under  the  disability  of  cover- 
ture, she  is  not  in  fact  at  liberty  to  sue  without  her  hus- 
band's assent^  even  if  the  law  will  permit  it."  Indeed  the 
husband  may  be  interested  against  her,  and  to  prevent  her 
being  injured  by  the  operation  of  the  statute  while  under 
this  restraint,  it  was  provided  by  the  act  of  21  James  I,  of 
which  the  American  statutes  are  substantial  copies,  that  the 
limitation  should  not  run  against  a  woman  while  she  was 
married.  In  the  second  case  it  was  held  that  the  statute  of 
1861,  which  gave  a  married  woman  the  same  control  over 
her  property  as  a  single  one,  repealed  the  disability  clause 
as  to  married  women  in  the  limitation  act  of  18b9.  The 
third  case  is  nowise  in  point,  and  the  fourth  one  only 
decides  that  the  phrase  ^*  within  twenty-one  years"  in  the 
limitation  act  of  1831  was  the  equivalent  of  ''within  the 
'e  of  majority,"  and  therefore  the  act  of  1834,  fixing  the 


Dist.  Or.]  Stubblefield  v.  Menzies.  49 

1882.]  Opinion  of  the  Court— Beady,  J. 

age  of  majority  for  females  at  eighteen  years,  so  far  modi- 
fied or  repealed  it. 

Bat  there  is  a  material  difference  in  these  eases  and  the 
one  under  consideration.  In  all,  the  question  is  one  merely 
of  legislative  intent.  In  the  oases  cited  it  was  held  that  the 
prior  statute  was  modified  by  the  subsequent  one.  But  the 
fact  of  the  considerable  lapse  of  time  between  the  two  stat- 
utes was  a  circumstance  that  favored  that  conclusion.  Here, 
there  is  no  such  reason  for  inferring  an  intent  to  change 
the  law.  On  the  contrary,  the  fact  that  the  acts  were  passed 
at  the  same  session  and  within  four  days  of  each  other, 
bears  strongly  in  the  other  direction.  There  is  no  direct 
conflict  between  the  two  acts.  Bepeals  by  implication,  if 
permitted  at  all  by  the  constitution  of  the  state,  are  not 
favored.  When  there  are  two  acts  on  the  same  subject,  the 
rule  is  to  give  effect  to  both  if  possible.  There  must  be  a 
plain  repugnancy  to  produce  a  repeal  by  implication.  When 
both  acts  may  stand,  they  shall.  (Smith's  Com.,  sec.  757; 
Vniled  States  v.  Tyner,  11  Wall.  92.) 

As  already  stated,  a  married  woman  could  always  sue 
alone  in  this  state,  when,  as  in  this  case,  the  action  affected 
her  separate  property — that  is,  she  could  sue  as  a/eme  sole, 
and  she  can  do  no  more  under  the  act  of  1878,  supra.  Yet 
the  statute  of  limitations  has  always  given  her  additional 
time  on  account  of  her  status,  within  which  to  bring  an 
action  to  recover  real  property.  Indeed,  until  the  act  of 
1878,  supra,  the  time  during  which  she  was  in  the  state  of 
marriage  was  not  counted  as  a  part  of  the  limitation,  and 
she  was  entitled  to  the  full  period  of  twenty  years,  after  the 
removal  of  such  disability.  It  is  evident  from  this,  that 
up  to  1878,  it  was  not  the  intention  of  the  legislature  to 
compel  a  married  woman  to  bring  her  action  within  the 
same  time  as  an  unmarried  one,  because  it  permitted  her 
to  do  so.  By  the  act  of  1878  a  radical  change  was  made  in 
the  law.  The  general  period  of  limitation  was  reduced  from 
twenty  to  ten  years;  and  the  time  allowed  for  the  disability 
of  marriage  was  reduced  to  five  years  at  the  furthest. 

But  still  a  married  woman,  although  she  could  sue  as  an 
unmarried  one  to  recover  her  real  property,  was  specially 
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excepted  from  the  operation  of  the  statute  during  marriage, 
so  that  the  limitation  was  not  thereby  extended  more  than 
five  years. 

The  act  is  evidently  a  compromise  between  the  old  and 
the  new  idea,  and  may  be  only  a  stepping-stone  to  the  com- 
I)lete  abolition  of  the  distinction  in  this  respect  between  the 
married  and  unmarried  state.  But  for  the  time  being  it  is 
the  law.  It  represents  the  legislative  intention  of  the  as- 
sembly of  1878;  and  it  is  not  the  province  of  the  conrt  to 
anticipate  the  future. 

Did  the  legislature  by  the  passage  of  an  act  at  the  same 
session,  entitled  ''An  act  defining  the  rights  and  fixing  the 
liabilities  of  married  women  and  the  relation  between  hus- 
band and  wife,'*  intend  to  repeal  the  act  just  passed  by  it? 
It  seems  to  me  there  can  be  but  one  answer  to  this  ques- 
tion. The  subjects  of  the  acts  are  cognate  but  not  iden- 
tical, and  there  is  no  repugnancy  or  conflict  between  them, 
and  they  must  both  be  considered  in  force,  unless  the  con- 
trary intent  plainly  appears.  The  general  provision  con- 
tained in  section  7  of  the  latter  act — that  the  wife  may 
prosecute  and  defend  any  action  concerning  her  rights  or 
property  as  an  unmarried  woman,  in  her  own  name — ^in  no 
way  conflicts  with  the  positive  provision  in  the  former,  giv- 
ing her  not  to  exceed  five  years  more  than  an  unmarried 
woman  within  which  to  bring  an  action  for  the  recoveiy  of 
her  real  property.  These  acts  were  passed  contemporane- 
ously. The  scope  of  neither  is  trenched  upon  by  the  other. 
There  is  no  ground,  therefore,  upon  which  the  court  can 
say  that  the  latter  was  in  any  way  intended  to  modify  the 
former. 

Therefore  the  plaintiff,  who  stands  in  the  shoes  of  Juliet 
Harne,  his  grantor,  has  until  October  17, 1884,  or  six  years 
from  the  approval  of  the  act  of  that  date,  within  which  to 
bring  this  action. 

The  demurrer  is  overruled. 
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Rudolph  Dannmeyeb  v.  J.  Y.  Coleman  et  al. 

CiBcuiT  Court,  Distriot  op  Caufornll 
Apbil  3,  1882. 

1.  Stockholder's  Suit  against  Corporation.— A  bill  in  equity  by  »  atock- 

holder  against  a  corporation  and  its  officers  for  relief,  which  the  corpora- 
tion itself  should  have  sought,  must  not  only  state  the  grievances  which 
entitle  the  stockholder  to  sue,  but  that  he  has  exhausted  all  means  within 
his  reach  to  obtain  redress  within  the  corporation. 

2.  Sams. — ^The  stockholder  must  make  an  earnest,  not  a  simulated  effort, 

with  the  managing  body  of  the  corporation  to  induce  remedial  action  on 
its  part,  before  he  will  be  heard  in  his  own  behalf. 

3.  Same. — If  he  fails  with  the  directors  of  the  corporation,  and  time  permits, 

he  must  show  in  his  bill  that  he  has  made  an  honest  effort  to  obtain 
action  by  the  e^kholders  as  a  body. 

4.  Personal  Efforts. — He  must  himself  have  made  an  effort  to  secure  a 

redress  of  grievances  through  the  corporation.  The  efforts  of  some  other 
stockholder  several  years  before  will  not  suffice. 

5.  Stockholdsr  at  Time  of  Transaction.— He  must  have  been  a  stock- 

holder at  the  time  of  the  transactions  of  which  he  complains,  or  his 
shares  must  have  since  devolved  on  him  by  operation  of  law. 
0.  The  Statute  of  Limitations  of  California  applies  to  both  legal  and 
equitable  causes  of  action;  and  an  action  for  relief  on  the  ground  of 
fraud  is  barred  in  three  years,  the  cause  of  action  not  to  be  deemed  to 
have  accrued  till  the  diaoovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud.  • 

7.  Demurrer. — Where  it  appears  that  the  fraudulent  acts  constituting  the 

cause  of  action  were  performed  more  than  three  years  before  the  filing  of 
the  bill,  a  demurrer  will  be  sustained,  unless  it  also  appears  that  the 
facts  constituting  the  fraud  were  not  discovered  till  within  three  yean. 

8.  Knowledge  of  Fraud. — ^The  means  of  knowledge  of  fraud  are  equivalent 

to  actual  knowledge. 

9.  Jurisdiction. — Where  alienage  is  the  jurisdictional  fact,  all  the  parties 

on  one  side  of  the  controversy  must  be  aliens,  and  all  on  the  other  side 
citizens. 

10.  Jurisdiction  in  Stockholder's  Suit. — ^Whether,  where  an  alien  stock- 
holder of  a  Califomia  corporation  sues  California  corporations,  and  citi- 
sens  of  California  in  the  United  States  courts,  on  behalf  of  himself  and 
atl  other  stockholders,  it  is  not  necessary  to  allege  that  he  and  all  stock- 
holders on  whose  behalf  he  sues  are  aliens,  qwgrtf 

11.  Same. — Whether,  where  an  alien  stockholder  of  a  Califomia  corporation 
seeks  an  accounting  in  equity,  between  such  Califomia  corporation  aad 
several  other  corporations  and  citizens  of  California,  the  United  States 
courts  have  jurisdiction,  quasrt  f 

\%  Several  Stockholders'  Suits.— Whether  each  owner  of  a  share  of  stock 
can  bring  a  suit  on  his  own  behalf,  and  on  behalf  of  all  other  stockhold< 
lor  the  same  grievances,  qwBret 
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Before  Sawyer,  Circuit  Judge. 

The  complainant,  a  citizen  of  Germany,  and  the  owner  of 
one  hundred  of  the  five  hundred  and  fortj  thousand  shares 
of  the  capital  stock  of  the  Consolidated  Tirginia  Mining 
Company,  a  mining  corporation,  organized  under  the  laws 
of  the  State  of  California,  filed  his  bill  in  equity,  on  his  own 
behalf,  and  on  behalf  of  all  other  stockholders  of  the  Con- 
solidated Virginia  Mining  Company,  against  James  Y.  Cole- 
man and  James  C.  Flood,  executors  of  W.  S.  O'Brien, 
deceased;  The  Nevada  Bank,  John  W.  Mackay,  James  G. 
Fair,  James  C.  Flood,  The  Pacific  Mill  and  Mining  Com- 
pany, The  Pacific  Wood,  Lumber,  and  Flume  Company, 
The  Pacific  Befinery  and  Bullion  Exchange,  and  the  Con- 
solidated Yirginia  Mining  Company.    The  object  of  the  bill 
is  to  obtain  an  accounting  between  the  defendant,  the  Con- 
solidated Yirginia  Mining  Company,  and  the  several  other 
corporations,    defendants,    the   defendants   Coleman    and 
Flood,   as  executors  of  O'Brien,  and  Mackay,  Fair,  and 
Flood,  in  their  individual  characters  as  partners  in  the 
transactions  set  out,  for  large  sums  of  money  and  a  large 
amount  of  property,  alleged  to  be  ten  millions  of  dollars  in 
the  aggregate,  charged  to  htive  been  fraudulently  obtained 
upon  various  large  transactions  from  the  Consolidated  Yir- 
ginia Mining  Company,  by  the  other  corporations,  defend- 
ants, which  are  alleged  to  have  been  organized  and  con- 
trolled in  pursuance  of  a  conspiracy  for  that  purpose,  by 
the  personal  defendants,  who  also,  as  is  alleged,  owjied  a 
controlling  interest  in  the  Consolidated  Yirginia  Mining 
Company,  and  were  either  the  officers,  or  elected  and  con- 
trolled the  officers,  of  that  corporation.    The  sums  so  fraud- 
ulently and  unlawfully  obtained  by  said  several  corporations 
from    the    Consolidated  Yirginia    Mining  Company,   are 
charged  to  have  been  distributed  in  dividends  to  said 
Flood,  O'Brien,  Mackay,  and  Fair,  or  otherwise  to  have 
come  into  their  hands. 

The  prayer  of  the  bill  is  as  follows:  "Wherefore,  your 
orator  prays  that  it  be  by  your  honor  adjudged  and  decreed, 
that  the  defendants,  said  Flood,  Mackay,  and  Fair,  and 
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Flood  and  Coleman,  as  exeoatora  as  aforesaid  of  the  estate 
of  said  O'Brien,  acconnt  to  the  said  Consolidated  Virginia 
Mining  Company  and  to  the  stockholders  thereof  for  all  the 
wrongs  frauds,  and  breaohes  of  trust  hereinbefore  alleged 
and  complained  of;  and  on  such  accounting  repay  and  restore 
to  the  said  Consolidated  Virginia  Mining  Company  for  the 
use  of  the  stockholders  therein,  except  the  defendants  in 
this  action,  all  profits,  moneys,  and  property  belonging  in 
law  and  equity  to  said  company,  realized,  gained,  or  obtained 
by  said  defendants,  or  any  of  them,  by  means  of  the  dealings 
and  transactions  hereinbefore  set  forth,  together  with  all  the 
proceeds  and  fruits  thereof,"  and  for  such  other  and  further 
relief  as  may  be  just. 

The  allegations  of  the  bill  as  to  the  acts  of  defendants, 
are  similar  to  those  contained  in  the  bill  in  Burke  t.  Floods 
al.,  6  Saw.  221,  and  it  would  senre  no  useful  purpose  to  state 
them  more  fully  now.  Mackay  has  not  been  seryed,  and  has 
not  appeared.  The  Cousolidated  Virginia  Mining  Company 
demurs  separately  to  the  bill  on  various  grounds,  and  seyeral 
of  the  other  defendiuits  also,  demur  upon  similar  grounds*. 

H.  O.  Siebej'iif  for  complainant. 
Oeorge  B.  Wells^  for  certain  defendants. 

S.  Heydenfddtf  for  Consolidated  Virginia  Mining  Co. 

Sawtkb,  Circuit  Judge,  after  stating  the  facts.  In  the  re- 
cent cases  of  Hawes  v.  Tlie  Contra  Goala  WcUer  Company,  104 
U.  S.  450,  and  Huniington  y.  Palmer,  Id.  482,  which  went  up 
from  this  court  and  were  affirmed,  the  United  States  supreme 
court  states  the  conditions  which  are  necessary  to  enable  a 
stockholder  of  a  corporation  to  bring  a  suit  on  his  own  be- 
half, and  on  behalf  of  the  otiier  stockholders,  to  vindicate  the 
rights  of  the  corporation.  After  stating  the  character  of  the 
grievances  necessary  to  entitle  the  stockholder,  instead  of  the 
corporation,  to  sue,  the  court  says:  ''  But  in  addition  to  the 
existence  of  grievances  which  call  for  this  kind  of  relief,  it 
is  equally  important,  that  before  the  shareholder  is  per- 
mitted in  his  own  name  to  institute  and  conduct  a  litigation 
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whioh  nsnallj  belongs  to  the  corporation,  be  sboald  show 
to  the  satiBfaetion  of  the  conrt,  that  be  has  exhausted  all 
the  means  within  bis  reach  to  obtain,  within  the  corporation 
itself,  the  redress  of  his  grieyances,  or  action  in  conformity 
to  his  wishes.  He  mast  make  an  earnest,  not  a  simulated 
effort,  with  the  managing  body  of  the  corporation  to  induce 
remedial  action  on  its  part,  and  this  mast  be  made  apparent 
to  the  conrt.  If  time  permits,  or  has  permitted,  he  must 
show,  if  be  fails  with  the  directors,  that  he  has  made  an 
honest  effort  to  obtain  action  by  the  stockholders  as  a  body, 
in  the  matter  of  which  he  complains. ** 

There  is  no  allegation  whatever  in  this  bill,  that  the  com- 
plainant has  made  any  effort  to  indace  the  corporation,  the 
Consolidated  Virginia  Mining  Company,  to  seek  a  redress 
for  the  grieyances  alleged.  It  does  not  appear  that  he  ever 
requested  the  directors  to  sue,  much  less  that  he  oyer  made 
^'an  earnest,  not  simulated  effort  with  the  managing  body 
of  the  corporation  to  indace  remedial  action  on  its  part;** 
nor  does  it  appear,  that  ^^he  has  made  an  honest  effort,**  or 
any  effort  of  any  kind,  ^*  to  obtain  action  by  the  stockholders 
as  a  body,"  or  even  any  stockholders  indiyidually;  and  near- 
ly four  years  is,  certainly,  time  enough  to  permit  him  to  make 
such  ^'an  honest  effort." 

He  alleges  that  one  S.  P.  Dewey,  a  stockholder  in  said 
corporation  nearly  four  years  before,  at  a  regular  session 
of  the  board  of  directors,  made  an  application  and  demand 
that  the  corporation  bring  a  suit  against  the  said  Flood, 
O'Brien,  Maokay,  and  Fair  for  the  recovery  of  the  same 
moneys  on  the  same  grounds  as  alleged  in  this  bill,  but 
that  the  said  directors  refused  to  bring  the  suit.  But  the 
action  of  Mr.  Dewey  cannot  ayail  the  complainant  in  this 
bill.  He  does  not  appear  to  be  in  privity  with  Dewey,  or 
to  hare  been  in  any  way  connected  with  the  request.  Bea- 
sons  not  applicable  to  the  complainant  in  this  bill,  may 
have  existed,  that  would  justify  a  refusal  to  act  upon  Dew- 
ey's request.  At  all  events,  if  the  complainant  desires 
action,  he  must  himself  take  steps  to  secure  it  before  he 
''an  acquire  a  8iahi8  that  will  enable  him  to  take  the  vindi- 
\on  of  the  rights  of  the  corporation  and  other  stockhold- 
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erSy  into  his  own  hands.  There  is  nothing  in  the  opinion 
of  the  supreme  court  to  indicate  that  the  action  of  a  stran- 
ger to  him,  for  that  stranger's  own  purposes,  will  give  com- 
plainant the  requisite  atatus.  It  does  not  appear  who  were 
the  directors  or  stockholders  of  the  Consolidated  Virginia 
Mining  Company  at  the  time  of  the  filing  of  this  bill,  or  for 
three  and  a  half  years  prior  to  that  date.  Had  the  com- 
plainant applied  to  the  board  of  directors  then  conducting 
the  affairs  of  the  corporations,  it  may  be  that  his  request 
would  have  been  effectual.  At  all  events,  we  are  not  au- 
thorized to  assume  the  contrary  without  averment,  and  it 
should  at  least  appear  that  some  recent  honest  effort  has 
been  made  to  secure  the  protection  of  the  rights  of  stock- 
holders through  the  action  of  the  corporation  itself.  Bat 
even  Dewey  does  not  appear  to  have  made  any  honest,  or 
any  effort  at  all,  to  obtain  action  by  the  stockholders  as  a 
body.  So  his  action  was  in  this  respect,  also,  insufficient 
within  the  decision,  to  enable  him  to  maintain  such  a  suit, 
much  less  the  complainant. 

The  supreme  court  further  says:  ''The  efforts  to  induce 
such  action  as  complainant  desires  on  the  part  of  the  direct- 
ors and  of  the  shareholders,  when  that  is  necessary,  and 
the  cause  of  failure  in  these  efforts  should  be  stated  with 
particularity;  and  an  allegation  that  complainant  was  a 
shareholder  at  the  time  of  the  transactions  of  which  he  com- 
plains, or  that  his  shares  have  devolved  on  him  since  by  opera- 
Hon  of  law;  and  that  the  suit  is  not  a  collusive  one  to 
confer  on  a  court  of  the  United  States  jurisdiction  in  a 
case  of  which  it  would  otherwise  have  no  cognizance, 
should  be  in  the  bill,  which  should  be  verified  by  affidavit." 

There  is  no  allegation  showing  any  of  these  facts.  There 
is  no  allegation  "  that  complainant  was  a  shareholder  ai  the 
time  of  the  transactio7is  of  which  he  complains,  or  that  his  shares 
have  devolved  on  him  since  by  operation  of  law."  All  the 
acts  complained  of  occurred  before  the  decease  of  O'Brien, 
which  is  alleged  to  have  happened  May  2, 1878,  three  years 
and  six  months  before  the  filing  of  the  bill.  It  does  not 
appear  that  complainant  was  the  owner  of  the  stock,  or  of 
any  siock,  at  or  prior  to  that  date;  or  when,  or  how,  or  for 
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what  purpose,  he  became  owner  of  the  stock  now  alleged 
to  be  held  by  him«  For  aught  that  appears  in  the  bill,  he 
may  haye  purchased  the  stock  on  the  day  or  week  in  which 
the  bill  was  filed,  with  the  sole  design  of  bringing  a  suit 
for  speculative  or  malicious  purposes.  It  is  an  open,  noto- 
rious, historical  fact,  appearing  in  the  daily  stock  reports, 
familiar  to  all  Galifomians,  that  at  the  date  of  the  filing  of 
this  bill,  and  for  a  long  time  prior  thereto,  the  stock  of  this 
corporation  had  but  a  very  trifling  yalue — less  than  three 
dollars  per  share. 

One  with  ideas  of  existing  frauds,  expanded  to  ten  millions 
of  dollars,  or  having  a  private  grudge  to  satisfy,  might  very 
well  think  it  a  good  operation  to  invest  a  fewdoUars  in  the  pur- 
chase of  one  hundred  out  of  five  hundred  and  forty  thousand 
shares  of  stock,  to  serve  as  the  basis  of  a  speculative  or  mali- 
cious suit.  But  the  supreme  court,  in  e£fect,  says,  in  the  pas- 
sages quoted,  that  a  suit  on  such  a  basis  cannot  be  entertained ; 
that  the  complainant  must  affirmatively  allege  that  he  ''  was  a 
shareholder  at  the  time  of  the  transactions  of  which  he  com- 
plains, or  that  his  shares  have  devolved  on  him  since,''  noi 
by  purchase^  but  ''by  opercUion  of  law.**  He  must  also  show 
that  the  suit  is  not  a  collusive  one;  and  that  he  has  in  good 
faith  made  an  honest  effort  to  induce  the  corporation  itself 
to  redress  its  own  grievances,  and  on  failure  with  the  cor- 
poration, has  made  an  effort  to  induce  the  stockholders  as 
a  body  to  act. 

Not  satisfied  with  simply  deciding  these  principles  as 
questions  of  equity  law,  the  supreme  court  carried  them 
into  a  rule  of  court,  which  now  reads  as  follows: 

Equity  rule  94.  ''Every  bill  brought  by  one  or  more 
stockholders  in  a  corporation,  against  the  corporation  and 
otiier  parties,  founded  on  rights  which  may  properly  be  as- 
serted by  the  corporation,  must  be  verified  by  oath,  and 
must  contain  an  allegation  that  the  plaintiff  was  a  share- 
holder at  the  time  of  the  transaction  of  which  he  complains, 
or  that  his  shares  have  devolved  on  him  since,  by  operation 
of  law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on 
a  court  of  the  United  States  jurisdiction  of  a  case  of  which 
it  would  not  otherwise  have  cognizance.    It  must  also  set 


Dist.  CaL]  DANNKsniR  v.  Coleican.  67 

1882.]  Opinion  of  the  GooHr-SAwyer,  G.  J. 

iorth  with  particnlarity,  the  efforts  of  the  plaintiff^  to  secure 
such  action  as  be  desires  on  the  part  of  the  managing  direc- 
tors or  trustees,  and,  if  necessary,  of  the  shareholders,  and 
the  causes  of  his  failure  to  obtain  such  action.'* 

Thus,  the  bill  must  disclose  the  efforts  of  ''the  plaintiff," 
not  of  others,  to  secure  redress  in  the  ordinary  mode.  (See 
also  Huntington  y.  Fcdmer,^  affirming  the  case  cited,  104  U. 
S.  483.) 

In  view  of  past  judicial  history,  both  here  and  elsewhere, 
the  supreme  court,  in  my  judgment,  acted  wisely  in  laying 
down  the  principles  stated  in  its  recent  decisions,  and  its 
rule  with  reference  to  this  class  of  bills  filed  by  stockhold- 
ers. It  is  always  a  suspicious  circumstance,  where  a  single 
stockholder,  among  a  large  number  in  a  corporation,  rushes 
into  a  court  of  equity  to  yindicate,  unaided  and  alone,  the 
rights  of  the  corporation,  and  all  other  stockholders;  and 
especially  is  this  so,  where  the  amount  of  stock  owned  by 
him  is  so  very  limited,  that  in  case  of  success,  his  own 
share  of  the  recovery  will  be  so  small  as  to  make  the  max- 
im, de  minimu  non  curat  lex,  very  properly  applicable;  which 
would  be  the  case  in  this  instance  but  for  the  enormous,  not 
to  say  astounding,  amounts  alleged  upon  information  and 
belief  only,  to  have  been  fraudulently  appropriated.  The 
bill  does  not  contain  the  allegations  referred  to  or  required 
by  these  decisions  and  this  rule;  and  it  is,  therefore,  in- 
sufficient on  those  grounds. 

The  suit  is,  also,  barred  by  lapse  of  time  in  analogy  to 
the  statute  of  limitation.  In  this  state,  the  statute  of  lim- 
itation applies  to  all  causes  of  action,  equitable  as  well  as 
legal.  The  ground  upon  which  the  suit  is  rested  is 
fraud.  The  moneys  and  property  of  which  an  account  is 
sought  and  restoration  asked,  are  alleged  to  have  been  ob- 
tained through  the  fraudulent  conspiracy  and  acts  of  the 
natural  persons,  who  are  defendants.  And  under  section 
338  of  the  code  of  civil  procedure,  subdivision  4,  "An  ac- 
tion for  relief  on  the  ground  of  fraud,"  must  be  brought 
within  ''  three  years,"  the  cause  of  action  not  to  be  deemed 
to  have  accrued  ''until  the  discovery  by  the  aggrieved  party 
of  the  facts  constituting  the  fraud."    But  when  it  appears 
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that  the  acts  were  performed  more  than  three  years  before 
the  commencement  of  the  snit,  a  demurrer  to  the  bill  will 
be  sustained,  unless  it  is  also  ayerred  that  the  facts  consti- 
tuting the  fraud  were  not  discoveired  till  within  three  years. 
(SuhleUe  v.  Tmney,  9  Cal.  425;  Boyd  v.  Blankman,  29  Id- 
44;  Carpenlier  v.  Oakland,  30  Id.  444;  Broderick'a  WUl,  21 
Wall.  618.)  All  the  acts  alleged  as  constituting  the  cause 
of  suit,  were  acts  in  their  nature  hostile  and  adverse  at  the 
moment  of  their  performance,  and  all  of  them  occurred  be- 
fore the  death  of  O'Brien,  which  is  alleged  to  have  hap- 
pened on  May  2,  1878,  three  years  and  six  months  before 
the  filing  of  the  bill.  There  is  no  averment  of  their  discov- 
eiy  within  three  years.  On  the  contrary,  they  are  shown 
by  the  allegations  of  the  bill  to  have  been  well  known,  and 
that  Dewey  made  a  written  demand  upon  the  board  of  di- 
rectors, that  they  bring  an  action  in  the  name  of  the  cor- 
poration, against  the  other  defendants  upon  the  same 
grounds  as  alleged  in  this  bill,  and  to  accomplish  the 
same  purpose.  Besides,  the  principal  facts  constituting 
the  fraud  appear  in  the  bill  to  be  matters  of  public  and 
corporate  record  under  the  statutes,  of  such  general  and 
public  notoriety,  that  stockholders  and  even  strangers  must 
have  known  them.  If  they  did  not,  especially  stockhold- 
ers, who  were  entitled  to  examine  the  corporate  records, 
they  must  have  been  negligent,  and  careless  of  their  own 
interests.  The  means  of  knowledge  were  open  to  them, 
and  means  of  knowledge  are  equivalent  to  actual  knowl- 
edge. {Manning  v.  San  Jacvnlo  Tin  Co.,  7  Saw.  418;  Brod- 
erick's  WiU,  21  Wall.  618-19;  JshhnraCa  Appeal,  60  Pa.  St. 
317;  Wood  v.  Carpenter,  101 U.  S.  141;  New  Albany  v.  Burke, 
11  Wall.  107.) 

An  averment,  therefore,  of  discovery  within  three  years, 
even  if  it  had  been  made,  it  would  seem,  would  have  been 
futile  in  view  of  the  other  facts  disclosed  in  the  bill. 

It  is  unnecessary  to  decide  other  points  discussed  by 
counsel,  as  more  than  enough  to  sustain  the  demurrers  have 
already  been  determined.  (See  Burke  v.  Flood,  6  Saw. 
220,  for  a  discussion  of  some  of  them.)  The  bill,  however, 
suggests  some  jurisdictional  and  other  points  which  have 
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not  been  made  or  discussed  by  counsel  in  this  case,  nor  so 
far  as  I  am  aware,  in  the  precise  form  in  any  other.  They 
must  sooner  or  later  occur  to  counsel,  and  be  presented  for 
adjudication^  and  they  may  as  well  be  now  suggested  for 
consideration. 

The  first  point  made  in  complainant's  brief  is  in  these 
words:  *'  The  injuries  complained  of  and  the  remedies  asked 
being  common  to  all  the  stockholders,  one  of  them  may  sue, 
but  MUST  join  the  others,^*  A  whole  petge  of  authorities  is 
cited  to  sustain  the  point.  It  is,  doubtless,  intended  to  say, 
join  them  in  the  sense  of  suing  on  his  own  behalf,  and  on 
behalf  of  all  other  stockholders. 

If  he  is  right  in  this  proposition,  then  the  suit  is  not  the 
suit  alone  of  the  stockholder  who  sues,  but  the  suit  of  all 
the  stockholders  on  whose  behalf  he  sues.  And  under  the 
decision  of  the  supreme  court  in  the  removal  cases,  in  order 
to  give  the  national  courts  jurisdiction,  is  it  not  necessary 
to  aver,  not  only  that  the  stockholder  named  as  complain- 
ant on  the  record,  but  all  of  the  stockholders  on  whose 
behalf  he  sues,  are  aliens  ?  Under  the  decisions  in  those 
cases,  cdl  the  parties  on  one  side  must  be  aliens,  and  all  on 
the  other  side  citizens. 

Again,  the  primary  controversy  in  this  case  is  between 
the  Consolidated  Virginia  Mining  Company,  a  California 
corporation,  on  one  side,  and  all  the  other  defendants  on 
the  other  side.  The  relief  sought  is  an  accounting  between 
the  Consolidated  Virginia  Mining  Company  with,  and  a  de- 
cree in  its  favor  against,  all  the  other  defendants.  The 
whole  main  and  primary  controversy  is  between  those  par- 
ties. 

The  complainant,  Dannmeyer's  interest,  as  a  stockholder, 
is  only  secondary  and  derivative,  and  merely  incidental  to 
that  of  the  corporation.  Transferring  the  corporation 
from  the  side  of  the  defendant  to  that  of  the  complainant, 
who  is  simply  using  the  corporation  and  litigating  in  his 
own  name,  and  actually  in  behalf  of  the  corporation  and  for 
its  own  benefit,  as  is  suggested  in  the  removal  cases,  should 
be  done  for  the  purpose  of  determining  the  question  of  ju- 
risdiction, and  we  have  an  alien  and  a  California  corpora- 
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tion  on  one  side,  and  several  California  corporations  and 
citizens  on  the  other.    Does  not  this  onst  the  jurisdiction? 

Again,  for  aught  that  appears  in  the  bill,  all  the  personal 
defendants  may  be  citizens  of  the  same  country  with  the 
complainant,  and  the  bill  fails  to  show  a  case  of  jurisdiction 
on  that  ground,  as  it  does  not  appear  that  the  controversy 
is  between  aliens  on  one  side,  and  citizens  of  the  United 
States  on  the  other.  This  particular  defect  might,  of 
course,  be  remedied  by  amendment. 

Another  question  is  suggested  by  this  case.  By  reference 
to  Burke  y.  Floods  supra,  it  will  be  seen  that  a  similar  suit 
for  these  same  grivances  was  brought  by  a  single  stock- 
holder, Burke,  on  behalf  of  himself  and  all  other  stock- 
holders. And  it  is  a  notorious,  historical  fact,  of  which  the 
daily  newspapers  have  been  full,  that  these  are  not  the  only 
suits  brought  in  the  same  way  for  these  same  grievances.  Is 
each  holder  of  one  of  the  five  hundred  and  forty  thousand 
shares  of  stock  entitled  to  bring  a  suit  in  equity  on  behalf 
of  himself  and  all  other  stockholders  for  an  account  of 
these  same  transactions;  or  when  such  a  suit  has  been 
brought  by  one  stockholder,  must  the  others  come  in  and 
seek  their  relief  in  that  suit?  If  each  stockholder  is  enti- 
tled to  bring  such  a  suit,  then  there  is  something  wrong  in 
the  law,  and  the  sooner  the  supreme  court  by  rule,  or  con- 
gress by  statute,  regulates  the  matter,  the  better  it  will  be 
for  the  due  administration  of  justice. 

For  the  reasons  given  the  demurrer  must  be  sustained, 
and  the  bill  dismissed,  and  it  is  so  ordered. 


SOUTHEBN    PaCIFIO    RaTLBOAD    CoMPANY    V.    JoHN 

J.  Doyle. 

Circuit  Coubt,  Distbiot  of  Oaufobnia. 
Apbzl  8,  1882. 

1.  MoRTOAox. — ^The  conveyance  of  lands  by  the  Son  them  Pacific  Railroad 
Company,  to  D.  0.  Mills  and  Lloyd  Teris,  in  trust,  to  secure  the  pay- 
ment of  certain  "first  mortgage  bonds,"  in  the  usual  form  of  a  mortgage, 
except  being  to  trustees,  with  a  condition  of  defeasance,  providing,  that 
upon  the  payment  of  the  bonds,  **  this  indenture  and  the  estate  hereby 
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granted  shall  oeue  and  determine,"  etc.,  with  a  claaae  reserving  to  the 
grantor  the  "sole  and  exclusive  management  and  control**  of  the  lands, 
and  only  providing  for  an  entry,  foreclosure,  and  sale  by  the  trustees, 
upon  default  and  subsequent  demand  by  the  bondholders,  is  in  substance 
and  law  a  mortgage  under  the  California  code;  and  the  right  of  posses- 
sion until  default,  and  a  demand  by  the  bondholders,  remains  in  the 
mortgagor,  or  grantor. 

2.  MoBTOAQJE  DEnNSD. — Under  the  code,  a  mortgage  is  a  ''contract  by 

which  specific  property  is  hypothecated  for  the  performance  of  an  act 
without  the  necessity  for  a  change  of  possession."  The  mortgage  may 
confer  a  power  of  sale  upon  the  mortgagee,  ''or  any  other  person,"  after 
breaoh  of  the  obligation  secured. 

3.  MoBTOAOE — Trust. — Where  the  mortgage  confers  a  power  of  sale  upon 

any  person,  other  than  the  party  secured,  it  necessarily,  also,  embraces  a 
trust;  but  it  does  not  necessarily  give  a  right  of  possession  of  the  mort- 
gaged property  to  the  trustee,  before  condition  broken. 

4.  Trust  Deed  under  Code. — ^If  the  instrument  in  question,  under  the 

code,  is  strictly  a  trust  deed,  rather  than  a  mortgage,  the  result  is  the 
same  in  this  case;  for  it  conveys  no  right  to  the  possession,  management, 
or  control  of  the  lands  upon  the  trustees,  till  after  default,  and  a  demand 
by  the  bondholders. 

5.  Express  Trusts  may  be  created  under  the  Oalifomia  code  to  sell  real 

property  and  apply  or  dispose  of  the  proceeds,  but  it  must  be  "in  accord- 
ance with  the  instrument  creating  the  trust,"  and,  in  this  instance,  the 
lands  conveyed  by  the  terms  of  the  deed  are  left  in  the  sole  and  ex- 
dusiTe  management,  control,  and  possession  of  the  grantor  till  default 
and  demand. 

6.  TiTLB,  WHERE  VESTED. — Under  the  code,  every  valid  express  trust  vests 

the  title  in  the  trustees,  subject  to  the  execution  of  the  trust,  and  not  in 
the  beneficiarieB. 

7.  Same. — ^Whatever  the  estate  is,  be  it  great  or  small,  created  by  the  trust 

deed,  the  whole  is  vested  in  the  trustees;  but  what  the  estate  is,  which 
vests  in  the  trustees,  its  extent,  and  quality,  depends  wholly  upon  the 
terms  of  the  instrument  creating  the  trust,  and  not  upon  the  code. 

8.  Estate  not  Embraced  in  the  Trust. — ^Under  the  code,  "where  an  ex- 

press trust  is  created  in  relation  to  real  property,  every  estate  not  em- 
braced in  the  trust,  and  not  otherwise  disposed  of,  is  left  in  the  author  of 
the  trust. 

9.  Trust  Estate. — ^The  sole,  exclusive  management,  control,  and  possession 

of  the  land  in  question,  being  by  the  express  terms  of  the  trust  deed,  or 
mortgage  in  question,  left  in  the  grantor  till  default  and  demand  by  the 
bondholders,  this  portion  of  the  estate  was  not  embraced  in  the  trust, 
and,  in  the  language  of  the  code,  "is  left  in  the  author  of  the  trust" — 
the  Southern  Pacific  Railroad  Company. 

10.  Right  or  Action.  —The  right  of  possession,  management,  and  control 
of  the  lands,  embraced  in  the  mortgage,  or  trust  deed,  whichever  it  may 
be,  being  by  the  terms  of  the  instrument  left  in  the  grantor,  the  right  of 
action  to  recover  possession  against  trespassers,  is  in  the  Southern  Pacific 
Railroad  Company — the  grantor  and  author  of  the  trust. 
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Before  Sawyeb,  Circuit  Judge. 

In  this  case,  the  defendant,  in  addition  to  the  points 
heretofore  made  in  the  case  of  the  SoiUhem  Pacific  Bail- 
road  Company  y.  Orton  (6  Saw.  157),  and  the  several  cases 
tried  with  it;  and  the  case  of  the  same  plaintiff  against 
Pryor,  now  claims,  that  before  the  institution  of  this  actioo, 
the  plaintiff  conveyed  all  the  lands  derived  under  the  con- 
gressional grant  to  D.  O.  Mills  and  Lloyd  Tevis;  and  that, 
at  the  date  of  the  commencement  of  this  action,  the  legal 
title,  right  of  possession,  and  consequently  the  right  of  ac- 
tion, were  in  said  Mills  and  Tevis,  and  not  in  said  plaintiff; 
and,  for  that  reason,  said  plaintiff  cannot  recover.  To 
establish  this  defense,  the  defendant  introduced  in  evi- 
dence an  indenture,  made  by  the  plaintiff  to  said  D.  O. 
Mills  and  Lloyd  Tevis,  bearing  date  April  1,  1875,  duly  ac- 
knowledged, and  recorded  in  the  several  counties  through 
which  the  road  is  located,  and  in  which  the  lands  are  situ- 
ated. The  recitals  and  provisions  of  said  deed  material  to 
this  question,  are  as  follows:  ''Whereas  the  party  of  the 
first  part  ^  *  *  is  about  to  issue  its  first  mortgage 
bonds  upon  said  railroad  and  telegraph  line,  and  rolling 
stock,  fixtures  and  franchises,  and  also  upon  the  land 
granted  to  it  by  congress  *  *  *  and  whereas,  the  board 
of  directors  *  *  *  at  a  meeting  of  said  board,  at  which 
all  the  members  were  present,  did  by  a  resolution  to  that 
effect,  which  was  unanimously  adopted  and  passed,  deter- 
mine and  direct,  that  first  mortgage  bonds  upon  said  rail- 
road and  telegraph  line,  its  rolling  stock,  fixtures,  and  fran- 
chises, and  upon  said  hereinbefore  described  lands  *  * 
be  prepared,  executed,  and  issued  by  the  president  and  sec- 
retary of  said  company;  *  *  *  and  whereas  the  said 
board  of  directors  at  the  meeting  aforesaid,  and  in  the 
manner  and  form  and  by  the  vote  aforesaid,  did  further 
resolve,  that  the  said  series  A  of  said  bonds  should  be 
executed,  and  issued  in  substantially  the  following  form, 
which  form  is  headed  'First  Mortgage  Bonds.*  And  in  the 
bond  it  is  said,  'This  bond  is  one  of  series  ''A*'  of  the  first 
mortgage  bonds  issued,  and  to  be  issued  by  the  said  South- 
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em  Pacific  Bailroad  Company.'  *  *  *  All  of  said  bonds 
are  secured  by  a  mortgage  or  deed  of  trust,  bearing  cTen 
date  with  the  bonds  *  *  *  dnly  executed  by  said  com- 
pany to  D.  O.  Mills  and  Lloyd  Tevis  *  *  *  as  trustees, 
upon  its  railroad  and  telegraph  lines  *  *  *  aggregating 
eloTen  hundred  and  fifty  miles  of  railroad  and  telegraph 
lines,  with  all  the  rolling  stock,  stations,  fixtures,  and  fran- 
chises for  the  permanent  use  thereof.  *  *  ^  Also  all 
the  lands  granted  to  said  company  by  the  congress  of  the 
United  States  *  *  *  not  sold  or  otherwise  disposed  of 
prior  to  the  execution  of  said  mortgage,"  etc.  The  said  in- 
stroment  further  recites,  that,  whereas  congress  granted 
to  said  company  certain  alternate  sections  of  land,  and, 
''  whereas  the  said  board  of  directors,  at  the  meeting  afore- 
said, and  in  the  manner  and  form  and  by  the  vote  aforesaid, 
did  further  direct,  that  to  secure  the  payment  of  said  bonds, 
a  first  mortgage  upon  said  rolling  stock,  stations,  fixtures, 
right  of  way,  franchises,  and  the  lands  aforesaid  granted 
by  said  acts  of  congress,  not  sold  or  otherwise  disposed  of 
or  contracted  to  be  sold,  as  shown  by  the  books  of  said 
company,  should  be  executed  under  the  corporate  seal  of  said 
company,  and  be  signed  by  the  president  and  secretary,  to 
D.  O.  Mills  and  Lloyd  Tevis  *  *  *  as  trustees  for  the 
holders  of  said  bonds.  *  *  ♦  Now,  therefore,  this  in- 
denture witnesseth.  That  the  said  Southern  Pacific  Bailroad 
Company,  for  the  better  securing  of  the  payment  of  the 
principal  and  interest  of  the  said  first  mortgage  bonds,  and 
in  consideration,  also,  of  the  sum  of  one  dollar,  to  it  in 
hand  paid  by  the  said  parties  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  has  granted,  bar- 
gained, sold,  aliened,  conveyed,  and  confirmed,  and  by 
these  presents  doth  grant,  bargain,  sell,  alien,  convey,  and 
confirm  unto  the  said  parties  of  the  second  part,  and  to 
their  successors  duly  appointed,  for  the  execution  of  the 
trusts  herein  set  forth,  tbe  following  property  now  or  here- 
after constituted,  purchased,  acquired,  held  in  possession 
and  owned  by  said  company,  to  wit :  The  whole  of  the  rail- 
road and  telegraph  line  of  the  said  company,  running  from 
the  city  of  San  Francisco,  in  the  state  of  California,  in  a 
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southerly  and  south-easterly  direction,  by  way  of  Gar^adero 
junction,  Salinas  valley,  and  Polonio  pass,  to  the  Colorado 
river,  at  or  near  the  *  Needles;'  also,  from  Carnadero  junc- 
tion to  San  Benito;  aggregating  eleven  hundred  and  fifty 
miles  of   railroad  and  telegraph  lines,  including  all  the 
rights  of  way,  roadway,  track,  and  tracks,  together  with  all 
the  superstructures,  depots,  depot-grounds,  station-houses, 
watering-places,   work*shops,    machine-shops,    machinery, 
side-tracks,  turn-outs,  turn-tables,  weighing-scales,  locomo- 
tives, tenders,  cars,  rolling  stock  of  all  kinds,  full  equip- 
ments, fixtures,  tools,  and  all  other  property  which  may  be 
necessarily  or  ordinarily  used  in  operating  or  repairing  the 
said  railroad,  including  all  of  the  said  property,  which  is 
now  or  may  hereafter,  in  whole  or  in  part,  be  constructed, 
or  completed,  purchased,  acquired,  held,  or  owned  by  the 
said  company,  pertaining  to  said  railroad,  and  all  the  cor- 
porate rights,  privileges,  and  franchises  of  said  company, 
pertaining  to  said  road,  together  with  all  and  singular  the 
tenements,   hereditaments,   and  appurtenances    thereunto 
belonging  and  appertaining,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  incomes,  issues, 
and  profits  thereof,  with  all  the  rights,  titles,  interests, 
estate,  property,  succession,  claim,  and  demand,  in  law  or 
equity  of  the  said  party  of  the  first  part,  of,  in,  and  to  the 
same,  or  any  part  and  parcel  thereof;  to  have  and  to  hold 
the  above  granted  and  described  premises,  property,  and 
franchises,  with  all  the  appurtenances,  unto  the  said  parties 
of  the  second  part,  and  to  the  survivor  of  them,  and  to 
their  successors,  duly  appointed,  upon  trust  and  for  the  use 
and  benefit  of  the  person  or  persons,  body  or  bodies,  pol- 
itic or  corporate,  who  shall  have  become,  or  be  from  time  to 
time  holders  of  the  said  '  first  mortgage  bonds'  or  any  of  them. 
Provided,  always,  and  these  presents  are  upon  the  express 
condition,  that  if  the  said  party  of  the  first  part,  or  its  suc- 
cessors, shall  well  and  truly  pay,  or  cause  or  procure  to  be 
paid  unto  the  holders,  from  time  to  time,  of  said  bonds, 
and  each  and  every  one  of  them,  the  said  sums  of  money 
secured  to  be  paid  by  the  said  bonds,  and  the  interest 
coupons  attached  thereto,  at  the  places  and  times,  and  in 
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ibe  manner  set  forth  in  the  said  bonds,  according  to  the 
trae  intent  and  meaning  thereof,  then  these  presents,  and 
all  the  property,  estate,  right,  franchises,  and  privileges 
herein  and  hereby  granted  and  conveyed,  shall  cease,  de- 
termine, and  be  void." 

''But  if  default  shall  be  made  in  the  payment  of  the  said 
snms  of  money  specified  in  said  bonds,  or  in  the  payment 
of  said  interest  coupons  or  either  of  them,  or  any  part 
thereof,  and  if  the  same  shall  remain  unpaid  for  the  period 
of  six  months  from  and  after  the  time  when  the  same  should 
have  been  paid,  according  to  the  terms  of  said  bonds,  then 
the  said  parties  of  the  second  part,  or  either  of  them,  upon 
the  refusal  of  the  other,  or  their  successors  in  said  trust, 
by  themselves,  or  their  agents  or  servants,  in  that  behalf, 
may  upon  request  of  the  holder  or  holders  of  not  less  than 
one  fourth  of  said  bonds,  on  which  the  interest  or  principal 
shall  so  be  and  have  so  remained  in  default,  as  aforesaid, 
enter  into  and  upon  and  take  possession  of  all,  or  in  their 
or  his  discretion,  any  part  of  the  said  premises  and  prop- 
erty hereinbefore  described,  and  work  and  operate  the  said 
railroad,  and  receive  the  income,  receipts,  and  profits 
thereof  and  out  of  the  same"  pay  certain  specific  charges 
and  indebtedness  in  the  order  named,  ^  *  *  "or  the 
said  parties  of  the  second  part  may  in  such  case  foreclose 
this  mortgage  and  sell  and  dispose  of,  according  to  law,  all 
the  rights,  property,  privileges,  franchises,  real  and  per- 
sonal, with  the  appurtenances  herein  and  hereby  granted,  or 
so  much  thereof  as  may  be  necessary,  and  out  of  the  money 
arising  from  such  sale  pay  the  costs,  charges,  and  expenses," 
etc.  »  ♦  ♦  "And  the  said  party  of  the  first  part  hereby 
covenants  and  agrees  that  if,  at  any  time,  any  lands  now 
used  for  depot  or  shop  purposes,  or  right  of  way  or  water, 
or  any  lands  not  now  used,  but  which  may  be  hereafter 
used  for  such  purposes,  shall  for  any  cause  cease  to  be 
needed  or  used  by  said  party  of  the  first  part  for  such  pur- 
poses, the  said  parties  of  the  second  part  may  sell  the  same 
at  the  price  to  be  agreed  upon  by  the  parties  of  the  first  and 
second  parts,  and  apply  the  money  realized  from  such  sale 

or  sales  to  the  redemption  of  said  bonds  in  the  manner 
5 
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hereinafter  provided  in  the  case  of  money  realized  from  the 
sale  of  lands  granted  by  the  United  States  to  the  said  party 
of  the  first  part.*'    *    *    * 

''This  indenture  farther  witnesseth  :  That  the  said  party 
of  the  first  part,  for  the  purpose  of  securing  the  payment 
of  the  sums  of  money  mentioned  in  said  bonds  and  the  in- 
terest thereon,  and  in  consideration  of  the  premises,  and 
also  for  and  in  consideration  of  the  sum  of  one  dollar  to 
the  said  party  of  the  first  part  in  hand  paid  by  the  parties 
of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, has  granted,  bargained,  sold,  released,  enfeoffed, 
conyeyed,  and  confirmed,  and  by  these  presents  does  grant, 
bargain,  sell,  release,  enfeoff,  convey,  and  confirm  unto  the 
said  parties  of  the  second  part,  as  trustees,  and  to  their 
successors  and  survivors,  and  their  assigns  forever,"  all  the 
lands  granted  by  the  act  of  congress  as  described  in  the  in- 
strument. "To  have  and  to  hold  all  and  singular  the  lands 
hereby  granted  or  intended  to  be  granted,  and  each  and 
every  part  and  parcel  thereof,  with  the  appurtenances  there- 
unto belonging,  unto  the  said  parties  of  the  second  part, 
and  their  successors  and  survivors  and  their  assigns  forever, 
as  trustees,  for  the  uses  and  purposes,  and  upon  the  trusts, 
terms,  conditions,  and  agreements  in  this  indenture  set 
forth  and  declared." 

"Provided  always,  and  these  presents  are  upon  the  ex- 
])ress  condition,  that  if  the  said  party  of  the  first  part  shall 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  holders  of 
said  bonds,  and  every  of  them,  the  principal  sums  of 
money  therein  mentioned,  according  to  the  tenor  thereof, 
with  the  interest  thereon  at  the  times  and  in  the  manner 
hereinbefore  provided,  according  to  the  true  intent  and 
meaning  of  these  presents,  then,  and  from  thenceforth,  this 
indenture  and  the  estate  hereby  granted  shall  cease  and  de^ 
texmine,  and  all  the  right,  title,  and  interest  in  any  and  all 
property  hereby  conveyed  to  the  parties  of  the  second  part, 
not  then  disposed  of  under  the  powers  hereby,  conferred, 
shall  revert  to  and  vest  in  the  said  party  of  the  first  part." 
"  This  indenture  further  witnesseth,  that  these  presents, 
and  the  said  bonds  are  made,  executed,  and  delivered,  upon 
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ike  trusts,  terms,  oonditions,  and  agreements  following,  that 
is  to  say:  That  all  the  lands  hereinabove  oonvejed  and 
mortgaged  shall  be  nnder  the  sole  and  exclusive  management 
and  control  of  the  said  party  of  the  first  part,  who  shall  have 
foil  power  and  aathority  to  make  contracts  for  the  sale  of  the 
same  at  such  price,  on  such  credit  or  terms  of  payment,  and 
such  other  conditions  as  shall  be  agreed  on  by  the  said 
parties  of  the  first  and  second  parts,  and  as  shall  seem  to 
them  best  calculated  to  secure  the  payment  in  full  of  all  the 
bonds  issued  as  hereinbefore  provided,  until  entry  or  fore- 
closure by  the  trustees  as  hereinafter  provided.  But  no 
title  to  any  tract  of  land,  contracted  to  be  sold  by  the  said 
party  of  the  first  part,  shall  be  given  until  the  whole  of  the 
purchase  money  of  said  tract  shall  be  paid  to  said  parties  of 
the  second  part,  or  their  successors  or  survivors,  in  cash  or 
in  said  bonds  or  overdue  coupons  thereof.  And  for  this  pur- 
pose it  is  agreed  that  the  said  party  of  the  first  part  and  said 
trustees  shall  cause  all  such  lands  as  they  shall  from  time  to 
time  become  subject  to  sale,  to  be  carefully  examined,  and 
surveyed,  and  shall  fix  to  each  tract  or  parcel  such  price  as 
in  their  judgment  shall  be  most  judicious,  having  in  view 
the  interests  of  all  parties;  and  said  lands  shall  be  and  re- 
main, at  all  times  thereafter,  open  for  sale  to  any  person 
who  may  desire  to  purchase  and  pay  therefor,  the  prices 
being,  nevertheless,  at  all  times,  subject  to  revision  and 
alteration  by  the  said  parties,  and  the  party  of  the  first  part 
may  reserve  from  sale  any  lands  necessary  for  depot 
grounds,  or  other  purposes  connected  with  the  construction 
or  operation  of  said  railroad  or  telegraph.  The  purchaser 
of  any  such  land  shall  be  at  liberty  to  pay  for  the  same  in 
the  aforesaid  bonds  or  overdue  coupons  at  par;  and  when 
any  tract  or  parcel  of  said  lands  shall  have  been  purchased 
and  paid  for,  either  in  bonds,  coupons,  or  cash,  as  herein- 
before provided,  the  same  shall  be  conveyed  by  the  said 
parties  of  the  first  and  second  parts  to  the  purchaser,  in  fee 
simple,  and  shall,  by  such  conveyance,  be  absolutely  and 
forever  released  from  any  and  all  liens  or  incumbrances 
for  or  on  account  of  said  bonds,  or  any  other  debt  or  obli- 
gation of  the  said  party  of  the  first  part."    *    *    *    **  The 
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8aid  tmstees  shall  apply  the  proceeds  of  the  sales  made 
by  them  of  lands  hereby  conveyed,  to  the  sole  and  exclnsive 
purpose  of  the  payment  of  the  bonds  provided  for  in,  and 
issued  in  conformity  to  the  terms  of  this  indenture.  And 
for  snch  purpose  all  such  avails  shall,  from  time  to  time,  as 
the  same  are  realized,  be  used  in  the  purchase  of  such  bonds 
in  the  market,  to  be  cancelled,  so  long  as  purchases  thereof 
can  be  made  at  par,  and  whenever  such  bonds  cannot  be 
purchased  at  that  rate,  said  trustees  shall  advertise  for  pro- 
posals to  sell  such  bonds  to  them,  in  two  newspapers  pub- 
lished in  the  city  of  New  York,  and  one  newspaper  published 
in  the  city  of  San  Francisco;  and  after  receiving  such  pro- 
posals they  shall  haye  power  to  purchase  such  bonds  at  the 
lowest  terms  so  offered."    *    *    * 

"  If  any  default  shall  be  made  in  the  payment  either  of 
principal  or  interest  on  any  of  said  bonds  for  six  mouths, 
after  demand  at  the  place  of  payment,  when  the  same  shall 
become  due,  then  the  said  trustees  may,  on  being  requested, 
by  the  holders  of  at  least  one  hundred  thousand  dollars  of 
such  bonds,  enter  into  and  take  possession  of  any  of  the 
lands  above  conveyed,  and  foreclose  this  mortgage,  and  may 
sell  at  public  auction  so  much  of  said  lands  as  may  be  neces- 
sary to  discharge  all  arrears  of  such  interest,  and  apply  the 
proceeds,  after  deducting  the  costs,  charges,  and  expenses 
of  such  entry,  foreclosare,  and  sale,  to  the  payment  of  such 
arrears  of  interest.  If  any  sach  default  shall  continue  for 
one  year  from  the  time  of  such  demand  and  refusal,  the 
principal  sum  of  all  bonds  then  outstanding  shall  become 
due  and  payable,  and  the  said  trustees  may  enter  into  and 
take  possession  of  all  the  lands  above  by  these  presents 
mortgaged  or  conveyed,  foreclose  this  mortgage  and  sell  at 
public  auction  all  such  lands,  or  so  much  thereof  as  may  be 
necessary,  first  giving  at  least  six  months  previous  notice  of 
the  time  and  place  of  sale  in  at  least  one  newspaper  pub- 
lished in  the  city  of  New  York,  and  in  one  published  in 
each  of  the  cities  of  San  Francisco,  Sacramento,  Los 
Angeles,  and  San  Diego;  and  they  shall  apply  the  proceeds 
thereof,  after  deducting  the  costs,  charges,  and  expenses  of 
such  last  mentioned  entry,  foreclosure,  and  sale,  to  the  pay- 
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ment  of  all  said  bonds,  Uien  otttstanding,  and  the  interest 
accrued  thereon,  rendering  the  surplus,  if  any  thei^e  shall 
be,  unto  said  party  of  the  first  part.  In  case  of  any  sale 
upon  any  such  foreclosure,  or  at  any  such  public  auction, 
the  said  trustees  shall  make,  execute,  and  deliver  a  oonvey>- 
ance  of  the  said  lands  so  sold,  which  shall  convey  to  the 
purchasers  all  the  rights  and  privileges  of  the  said  party  of 
the  first  part,  in  and  to  the  property  so  sold,  to  the  same  ex- 
tent as  the  same  shall  have  been  previously  enjoyed  and  held 
by  the  said  party  of  the  first  part.** 

*^  If  after  any  such  entry  shall  be  made,  or  any  such  fore- 
closure proceedings  shall  be  commenced,  for  the  satisfying 
of  interest  only,  as  above  provided,  and  before  the  lands  are 
sold  thereon,  the  said  party  of  the  first  part  shall  pay  and 
discharge  such  interest,  and  deliver  the  coupons  therefor  to 
the  said  trustees,  and  pay  all  the  costs,  charges,  and  expenses 
incurred  in  such  entry  and  foreclosure  and  the  proceedings 
thereon;  then  and  in  every  such  case  the  said  trustees  shall 
discontinue  their  proceedings  thereon,  and  restore  to  the 
said  party  of  the  first  part  all  of  such  lands,  to  be  held  sub- 
ject to  the  above  conveyance  and  mortgage,  and  subject  to 
all  the  provisions,  terms,  and  conditions  of  these  presents, 
in  like  manner  as  if  such  entry  had  not  been  made,  nor  such 
foreclosure  proceedings  commenced."    *    *    * 

'*  Whenever  all  the  bonds  which  shall  have  been  made 
and  issued  by  the  said  party  of  the  first  part  under  and  in 
conformity  to  the  provisions  of  this  indenture,  with  the  in- 
terest thereon,  together  with  all  the  expenses  incurred  by 
the  said  trustees  in  the  execution  of  the  trust  herein  and 
hereby  created,  shall  have  been  fully  paid  or  satisfied,  the 
said  trustees  shall  reconvey  to  the  said  party  of  the  first 
part,  all  and  singular  the  said  lands  then  in  the  hands  of  the 
«aid  trustees  and  not  before  that  time  sold  or  disposed  of  in 
the  execution  of  the  trust  hereby  created." 

Lake  dk  HcKoan,  for  plaintiff. 

J7.  K  HigJUon  and  H.  E»  McBiide^  tot  defendant 
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Sawteb,  Circuit  Jndge,  after  stating  the  facts.  It  is 
claimed  by  the  plaintiff,  that  the  instrament  in  question  is 
only  a  mortgage  with  a  power  of  sale,  the  legal  title  and  right 
of  possession  remaining  in  the  mortgagor;  while  the  defend- 
ant asserts  that,  under  the  provisions  of  the  code,  and  the 
decisions  of  the  courts  of  California,  it  is  a  trust  deed,  which 
Tests  the  legal  title  and  the  right  of  possession  in  the  grant- 
ees and  trustees.  Mills  and  Tevis;  and  that  the  right  of  ac- 
tion in  this  case  is  Tested  in  them  alone.  In  PlaU  t.  Union 
Pacific  R.  B.  Co.,  99  U.  S.  57,  the  supreme  court  of  the 
United  States  held  a  similar  instrument  to  be  a  mortgage. 
Says  the  court:  *'  The  instrument,  we  think,  though  in  form 
a  deed  of  trust,  was  substantially  a  i^ortgage.'"  The  dis- 
senting justices,  also,  regard  it  as  a  mortgage.  But  the  de- 
fendant urges,  that  the  ciTil  code  of  California  controls  the 
case,  and  that,  under  the  code,  the  instrument  is  not  a 
mortgage,  but  a  deed  of  trust  passing  the  legal  title.  Upon 
an  examination  of  the  instrument,  and  the  proTisions  of  the 
code,  it  seems  to  answer  the  description  of  a  mortgage,  as 
well  as  it  does  that  of  a  trust  deed.  It  is,  certainly,  "a 
contract  by  which  specific  property  is  hypotheeated  for  the 
performance  of  an  act,  and  without  the  necessity  of  a  change 
of  possession"  (CIt.  Code,  sec.  2920);  for  no  change  of  pos- 
session is  provided  for  until  a  default;  and  not  CTcn  then, 
unless  a  large  portion  of  the  holders  of  the  bonds  secured 
demand  it.  The  '*  lien"  created  is  also  "special,  and  is  in- 
dependent of  possession,"  as  is  provided  in  regard  to  a 
mortgage  in  section  2923.  "  A  mortgage  does  not  entitle 
the  mortgagee  to  possession  of  the  property  unless  author- 
ized by  express  terms  of  the  mortgage."  (Sec.  2927.)  ''A 
power  of  sale  may  be  conferred  by  a  mortgage  upon  the 
mortgagee,  or  any  other  person,  to  be  exercised  after  a 
breach  of  the  obligation  for  which  the  mortgage  is  a  secur- 
ity." (Id.  2932.)  This  instrument  proTides  for  taking  pos- 
session by  the  grantees  named  in  it  after  default,  and  not 
before,  and  confers  a  power  of  sale  upon  them  in  the  con- 
tingencies specified,  thfy  being  persons  other  than  the  per- 
sons for  whose  security  it  is  intended,  just  as  these  provis- 
ions of  the  statutes  say  may  be  done.     The  statutory 


Dist.  Cal.]  SoTJTHEBN  Paoifio  E.  B.  Co.  v.  Doyle.  71 

1882.]  Opinion  of  the  Court — Sawyer,  C.  J. 

definition  of  a  mortgage  does  not  saj  that  the  contract  of 
hypothecation  mast  be  with  the  creditor,  nor  that  the  power 
of  sale  authorized  to  be  given  shall  be  given  to  him,  but  in 
express  terms,  that  the  latter,  at  least,  may  be  to  ' '  any  other 
person.^* 

So  section  714  of  the  code  of  civil  procednre  provides, 
*'  that  a  mortgage  of  real  proper iy  shall  not  be  deemed  a 
conveyance,  whatever  its  terms^  so  as  to  enable  the  owner  of 
the  mortgage  to  recover  possession  of  the  real  property, 
without  a  foreclosure  and  sale." 

Under  this  provision  conveyances  absolute  in  form  with- 
out any  instrument  of  defeasance,  if  made  to  secure  the 
payment  of  money,  have  often  been  held  by  the  supreme 
court  of  California  to  be  mortgages.  This  provision  is  a 
statutory  recognition  of  the  principle  that  mortgages  may 
be  made  in  various  forms.  Wherein,  then,  does  the  instru- 
ment in  question  fall  short  of  being  a  mortgage  within  the 
definitions  and  various  descriptions  given  in  the  several 
provisions  of  the  statute  cited  ? 

But  it  may,  also,  contain  the  elements  of  a  trust  deed,  as 
described  in  the  statute,  and  fall  within  the  definition  of  or 
embrace  a  trust.  But  is  it  any  the  less  a  mortgage  ?  If 
the  mortgage  contains  a  power  of  sale  to  '*  any  other  per- 
son" than  the  mortgagee,  and  the  code  says  it  may,  it  neces- 
sarily embraces  a  trust;  but  it  does  not  necessarily  carry 
the  right  of  possession  and  control  of  the  land,  at  least,  be- 
fore default.  The  sole  purpose  expressly  appears  in  every 
part  of  the  instrument  in  question  to  be,  to  secure  the  pay- 
ment of  certain  bonds,  which  are  constantly  and  always  in 
the  instrument,  and  in  the  bonds  themselves^  called  **fir&t 
MOBTOAGE  bonds." 

The  authority  from  the  board  of  directors  to  make  the  in- 
strument, recited  in  the  inatrument^  is  only  authority  to  exe- 
cute a  mortgage;  and  there  is  no  authority  recited  to  execute 
anything  but  a  mortgage.  And  no  other  authority  than  that 
recited  in  the  instrument  appears  in  evidence.  The  resolu- 
tion of  the  board  of  directors  authorizing  the  transaction 
according  to  the  recitals,  is  only  to  execute  a  mortgage. 
The  parties  evidently  supposed  it  was  a  mortgage,  and  it 
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doubtless  is  a  mortgage  in  substance,  in  law,  and  in  {act» 
though  it  also  creates  a  trust. 

But  suppose  it  creates  a  trust  in  the  form  in  which  the 
instrument  is  drawn,  even  under  the  provisions  of  the  code 
cited,  the  result  must  be  the  same.  The  substantial  title, 
and  the  present  right  of  possession  to  the  land  under  the 
express  terms  of  the  instrument,  as  executed,  are  in  the 
grantor;  and  the  trusts  are  limited  bj  the  terms  of  the  in- 
strument as  expressly  provided  by  the  code.  ''Uses  and 
trusts  in  relation  to  real  property  are  those  only  which  are 
specified  in  this  title."  (Civil  Oode,  sec.  817.)  And  in  the 
title  it  is  provided,  that  ''express  trusts  may  be  created  for 
any  of  the  following  purposes:"  1. "  To  sell  real  property,  and 
apply  or  dispose  of  the  proceeds  in  accordance  wiUi  the  in- 
strument creaiing  the  imatf*'  etc.,  the  power,  if  any,  applica- 
ble to  this  case.     (Sec.  857,  as  amended.) 

By  section  863  it  is  provided:  "Except  as  hereinafter 
otherwise  provided,  any  express  trust  in  real  property,  valid 
as  such  in  its  creation,  vests  the  whole  estate  in  the  trustees^ 
subject  only  to  the  execution  of  the  trust.  The  beneficiaries 
take  no  estate  or  interest  in  the  property^  but  may  enforce  the 
performance  of  the  trust."  That  is  to  say,  whatever  the 
estate  is,  be  it  more  or  less,  that  passes  by  the  terms  of  the 
conveyance,  it  all  vests  in  the  trustees,  and  not  in  the  bene- 
ficiaries. But  what  the  extent — the  quantity  or  quality — of 
the  estate  is,  which  passes  to  the  trustees,  depends  wholly 
upon  the  terms  of  the  instrument  creating  the  trust.  Its 
limits  are  defined  by  the  terms  of  the  instrument  itself,  and 
not  by  this  provision  of  the  code.  The  instrument  having 
defined  the  estate,  the  whole  of  that  estate,  as  so  defined, 
goes  to  the  trustees,  and  not  to  the  beneficiaries.  The 
beneficiaries  take  none  of  the  estate  as  between  them  and 
the  trustees,  but  only  the  right  to  compel  the  performance 
of  the  trust.  This  provision  regulates  the  rights  as  between 
the  trustees  and  beneficiaries,  and  not  between  the  ^Umstor^^^ 
as  the  grantor  is  termed  in  the  statute,  and  trustees. 
Those  rights  are  determined  by  the  terms  of  the  instrument, 
or,  in  the  language  of  the  code,  as  we  have  seen,  "  in  accord- 
ance with  the  instrument  creating  the  trust."    The  follow- 
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ing  sections  carry  oat  this  idea:  '* Notwithstanding  anything 
contained  in  the  last  section,  the  author  of  a  trust  may,  in 
Us  creation^  prescribe  to  whom  the  real  property  to  which  the 
tniai  relates  shall  belong,  in  the  event  of  the  fail  are,  or  ter- 
mination of  the  trust,  and  may  transfer,  or  devise,  such 
property,  subject  to  the  execution  of  the  trust"  (Sec.  864.) 
**  The  grantee  or  devisee  of  real  property  s^dgeci  to  a  trust 
AOQUIRES  A  LEGAL  ESTATE  in  the  property,  as  against  all  per* 
soiis  except  the  trastees  and  those  lawfully  claiming  under 
them.'*  (Sec.  865.)  How  do  they  get  a  legal  estate  in  the 
property,  unless  their  grantor,  or  devisor,  has  a  legal  estate 
in  it? 

And  again:  ''Where  an  express  trust  is  created  in  relation 
to  real  property,  evebt  estate  not  embraced  in  the  trust  and 
not  otherunse  disposed  of,  is  left  in  the  auihor  of  the  trust,  or 
his  successors."  (Sec.  866.)  And,  "When  the  purpose  for 
which  am  express  trust  was  created  ceases,  the  estate  of  the 
trustees  also  ceases."  (Sec.  871.)  No  reconveyance  is  here 
required.  The  interest  of  the  trustees  ceases  ipso  facto 
and  instantly  upon  the  performance  or  ceasing  of  the  trust. 
If  the  trustor,  or  his  grantee,  has  "a  legal  estate  in  the  prop- 
erty as  against  all  persons  except  the  trustees,"  even  as 
against  the  beneficiary,  where  does  a  mere  trespasser  against 
all — trustor,  trustee,  and  beneficiary  alike — obtain  a  status 
wherein  he  can  question  the  right  of  the  trustor?  Now,  all 
that  has  been  granted  by  this  instrument  is,  a  security  for 
the  payment  of  the  bonds  described — ^a  right  to  have  the 
lands  sold  and  the  proceeds  applied,  so  far  as  is  necessary,  to 
the  satisfaction  of  the  bonds.  All  else  remains  in  the 
plaintiff.  The  plaintiff  has  the  entire  estate  in  the  land, 
subject  only  to  the  right  of  the  bondholders  to  have  the 
bonds  satisfied  out  of  their  proceeds,  in  case  some  other  pro- 
vision  for  their  payment  is  not  made.  The  right  is,  therefore, 
wholly  contingent.  The  plaintiff  can,  at  his  option,  provide 
other  means  for  payment,  and,  upon  such  payment  from 
other  sources,  the  trust  by  express  provision  of  both  the 
statute  and  the  instrument  itself  ceases. 

The  code,  in  another  title  and  chapter,  farther  provides: 
"The  provisions  of  this  chapter  apply  only  to  express 
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trusts,  created  for  tbe  benefit  of  another  than  the  trustor, 
and  in  which  tbe  title  to  the  trust  property  is  vested  in  the 
trustee."  (Civil  Code,  sec.  2250.)  And,  '*The  nahire, 
&U€nt,  and  object  of  a  trust  are  expressed  in  the  declaration  of 
trust."'  (Sec.  2253.)  Again,  ''A  trustee  must  fulfil  tbe 
purpose  of  tbe  trust,  as  declared  at  its  creatioi},  and  must  fol- 
low all  tbe  directions  of  the  trustor  given  at  the  time  of  its 
creation,"  etc.  (Sec.  2258.)  And  still  again,  *'A  trustee 
is  a  general  agefatfor  the  trust  property.  His  authority  is  such 
as  is  con/erred  upon  him  by  the  declaration  of  trust  and  by  this 
chapter,  and  none  other.*'  (Sec.  2267.)  Tbe  provisions  of 
this  chapter,  I  suppose,  refer  to  those  trusts  which  are 
wholly  for  tbe  benefit  of  third  parties,  wherein  the  title 
wholly  passes  to  the  trustee,  there  being  nothing  to  be  done 
for  the  benefit  of  the  trustor — nothing  left  in,  or  to  be  re- 
turned to  him;  and  not  to  that  class  of  trusts,  like  the  pres- 
ent, where  tbe  trustor  is  as  much  interested  in  the  trust  as 
the  designated  beneficiary  himself — ^indeed,  where  he  is  the 
principal  party  in  interest,  and  the  beneficiary's  interest  is 
only  an  incident  to  some  other  right.  Indeed,  such  is  the 
express  provision  in  section  2250.  *^  Trusts  created  for  the 
benefit  of  another  than  the  trustor."  But  suppose  it  to  be 
otherwise,  the  result  would  be  the  same;  for  in  this  class  of 
trusts,  as  in  that  referred  to  in  the  other  title  of  the  code 
already  cited,  "<Ae  ruxiure,  extent,  and  object  of  (he  trust''  are 
limited  to  those  *' expressed  in  the  dedaration  of  trust,"  The 
trustee  must  fulfil  the  purpose  of  the  trust,  as  dedared  at  its 
creation,  and  must  follow  all  the  directions  of  the  trustor 
given  at  tbe  time.  "  He  is  but  a  general  agent  of  the  trust 
property,  and  bis  authority  is  such  as  is  conferred  upon  him 
by  tbe  declaration  of  trust,  and  by  this  chapter,  and  none 
other. "  (Sec.  2267. )  ' '  So  in  the  other  class  of  trusts  already 
referred  to,  under  which,  if  either,  this  case  falls,  every 
estate  not  embraced  in  the  trust,  and  not  otherwise  disposed 
of,  is  left  in  tbe  author  of  the  trust."  Thus,  in  either  kind 
of  trusts  the  rights  and  powers  of  the  trustee  under  the  code 
itself  are  defined  and  limited  by  the  instrument  creating  the 
trust.  What,  then,  are  the  purposes  of  the  trust  in  ques- 
tion ;  and  the  powers,  and  the  limitations  upon  those  powers 
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of  the  trustees,  Mills  and  Tevis?  It  is  oulj  necessary  to 
glance  at  the  passages  of  the  instrument  set  out  in  the  pre- 
liminary statement  of  the  contents  of  the  instmmenty  to 
find  an  answer  to  this  inquiry.  The  express  provisions  of 
the  instrument  are  so  plain  and  specific,  that  they  do  not 
admit  of  construction,  or  doubt.  The  purpose,  and  only 
purpose,  is,  to  secure  the  payment  of  a  loan  of  money  raised 
upon  bonds  issued  and  secured  by  what  is  substantially  a 
mortgage,  and  put  upon  the  market  in  the  usual  form 
adopted  by  railroad  companies. 

The  lands  of  the  company,  as  well  as  the  road,  rolling 
stock,  and  all  other  appendages  and  equipments,  is  con- 
veyed with  a  condition  of  defeasance.  The  granting  part 
as  to  the  lands,  is  in  the  usual  form  of  that  class  of  real 
estate  mortgages,  except  it  says  to  ^'the  said  parties  of  the 
second  part,  (m  trustees  ;"  and  the  habendum  clause  is,  '^  unto 
the  said  parties  of  the  second  part  *  ^  ^  cm  trustees^ 
for  the  uses  and  purposes,  and  upon  the  trusiSi  terms,  and 
conditions,  and  agreements,  in  this  indenture  set  forth  and  de- 
dared"  It  is  not  for  any  other  purpose  than  as  set  forth  in 
the  instrument.  The  defeasance  is  as  follows:  ''  Provided, 
always,  and  these  presents  are  upon  the  express  condition, 
that  if  the  said  party  of  the  first  part  shall  well  and  truly 
pay,  or  cause  to  be  paid,  to  the  holders  of  said  bonds,  and 
every  of  them,  the  principal  sums  of  money  therein  men- 
tioned, according  to  the  tenor  thereof,  with  the  interest 
thereon,  at  the  times  and  in  the  manner  hereinbefore  pro- 
vided, according  to  the  true  intent  and  meaning  of  these 
presents,  then  and  from  thenceforth  this  indenture  and  the 
estate  hereby  granted  shaU  cease  and  determine,  and  all  the 
right,  title,  and  interest  in  any  and  all  property  hereby  con- 
veyed to  the  parties  of  the  second  part,  not  then  disposed  of  un* 
der  the  powers  hereby  conferred,  shall  revert  to  a7hd  vest  in  the 
said  party  of  the  first  part." 

The  only  change  in  this  defeasance  from  the  usual  de- 
feasance in  an  ordinary  mortgage,  is  in  form,  not  in  sub- 
stance. Instead  of  saying  as  in  the  usual  form,  'Uhis 
indenture  shall  be  null  and  void,"  the  instrument  says, 
**  this  indenture  and  the  estate  hereby  granted  shall  cease 
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and  determine,  and  all  the  right,  title,  and  interest  in  any 
and  all  property  hereby  oonveyed  to  the  parties  of  the  sec- 
ond part  not  then  disposed  of  under  the  powers  hereby 
conferred,  shall  revert  to  and  vest  in  the  said  party  of  the 
first  part.*'  This  is  substantially  the  same  as  the  provision 
of  the  statute  already  cited,  which  requires  no  reconvey- 
ance. It  is  true  that  further  along  in  this  instrument,  there 
is  another  clause  providing  for  a  reconveyance,  which  under 
this  provision,  and  the  statute,  seems  to  be  superfluous. 

But  the  instrument  contains  the  following  clause  ex- 
pressly limiting  the  rights  of  the  trustees,  ''these  presents 
and  the  bonds  are  made,  executed,  and  delivered  upon  the 
trusts,  terms,  conditions,  and  agreementa  following,  thai  is 
to  say :  That  all  the  lands  herein  above  conveyed  and  mort- 
gaged shall  be  under  the  8ole  and  exduaive  tnanagemeni  and 
control  of  the  said  party  of  ike  first  part^  who  ehaU  have  full 
power  and  authority  to  make  oonirads  for  the  sale  of  the  same^ 
at  such  price,  on  such  credit  or  terms  of  payment,  and  such 
other  conditions  as  shall  be  agreed  on  by  the  said  parties 
of  the  first  and  second  parts,  and  as  shall  seem  to  them  best 
calculated  to  secure  the  payment  in  full  of  all  the  bonds 
issued  as  hereinbefore  provided,  until  entry  orforedosure  by 
the  trustees,  as  hebeinafteb  provided.  But  no  title  to  any 
tract  of  land,  contracted  to  be  sold  by  the  said  party  of  the 
first  part,  sfiaU  be  given  urUU  the  whole  of  the  purchase  money 
of  said  tract  shall  be  paid  to  said  parties  of  the  second  part,  or 
their  successors  or  survivors,  in  cash  or  in  said  bonds,  or 
overdue  coupons  thereof.  And  for  this  purpose  it  is  agreed 
that  the  said  party  of  the  first  part  and  said  trustees  shall 
cause  all  such  lands,  as  shall  from  time  to  time  become 
subject  to  sale,  to  be  carefully  examined,  and  surveyed,  and 
shall  affix  to  each  tract  or  parcel  such  price  as  in  their  judg- 
ment shall  be  most  judicious,  having  in  view  the  interests  of 
all  parties;  and  said  lands  shall  be  and  remain  at  all  times 
thereafter  open  for  sale  to  any  person  who  may  desire  to 
purchase  and  pay  therefor;  the  prices  being,  nevertheless, 
at  all  times  subject  to  revision  and  alteration  by  the  said 
parties,  and  the  party  of  the  first  part  may  reserve  from  sale 
any  lands  necessary  for  depot  grounds,  or  other  purposes 
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connected  with  the  oonstmction  or  operation  of  the  said 
railroad  or  telegraph." 

Thus  by  the  express  terms  of  the  tmst,  the  lands  herein- 
aboTe  conveyed  and  mortgaged,  are  to  '^be  nnder  the  sole 
and  exclnsiTe  management  and  control  of  the  said  party  of 
the  first  part" — ^the  plaintiff  herein — •*  nntil  entry  and  fore-^ 
dosure  by  the  tmstees  as  H]&rei!^afteb  pboyided/'  and  the 
following  is  the  provision  hereinafter  made:  "If  any  de« 
fanlt  shall  be  made  in  the  payment  either  of  principal  or 
interest  on  any  of  said  bonds  for  six  months,  after  demand 
at  the  place  of  payment  when  the  same  shall  become  dne, 
then  the  said  truaieea  may,  an  being  requested  by  ike  holders  of 
at  least  one  hundred  thousand  dollars  of  such  bonds,  enter  into 
and  take  possession  of  any  of  the  lands  above  conveyed,  and 
foreclose  this  mortgage ;  and  may  sell,  at  public  auction,  so 
much  of  said  lands  as  may  be  necessary  to  discliarge  all  an^ears 
of  such  interest,  and  apply  the  proceeds,  after  deducting  the 
costs,  chaises,  and  expenses  of  snch  entry,  foreclosure,  and 
sale,  to  the  payment  of  snch  arrears  of  interest.  If  any 
such  default  shall  continue  for  one  year  from  the  time  of 
such  demand  and  refusal,  the  principal  sum  of  all  bonds 
then  outstanding  shall  become  due  and  payable,  and  the  said 
trustees  may  enter  into  and  take  possession  of  all  the  lands  above 
by  these  presents  mortgaged  or  conveyed,  foreclose  this 
mortgage,  and  sell,  at  public  auction,  all  said  lands,  or  so 
much  thereof  as  may  be  necessary,  first  giving  at  least  six 
months'  previous  notice  of  the  time  and  place  of  sale,  in  at 
least  one  newspaper  published  in  the  city  of  New  York,  and 
in  one  published  in  each  of  the  cities  of  San  Francisco, 
Sacramento,  Los  Angeles,  and  San  Diego;  and  they  shall 
apply  the  proceeds  thereof,  after  deducting  the  costs, 
charges,  and  expenses  of  such  last-mentioned  entry,  fore- 
closure, and  sale,  to  the  payment  of  all  said  bonds,  then 
outstanding,  and  the  interest  accrued  thereon,  rendering 
the  surplus,  if  any  there  shall  be,  unto  the  said  party  of  the 
first  part.  In  case  of  any  sale  upon  any  such  foreclosure, 
or  at  any  such  public  auction,  the  said  trustees  shall  make, 
execute,  and  deliver  a  conveyance  of  the  said  lands  so  sold, 
which  shall  convey  to  the  purchasers  all  the  rights  and 
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priTileges  of  the  said  party  of  the  firat  part,  in  and  to  the 
property  so  sold,  to  the  same  extent  as  the  same  shall  have 
been  previonsly  enjoyed  and  held  by  the  said  party  of  the 
first  part." 

"If,  after  any  such  entry  shall  be  made,  or  any  snch  fore- 
closure proceedings  shall  be  commenced,  for  the  satisfying 
of  interest  only,  as  above  provided,  and  before  the  lands 
are  sold  thereon,  the  said  party  of  the  first  part  shall  pay 
and  discharge  such  interest,  and  deliver  the  coupons  there- 
for to  the  said  trustees,  and  pay  all  the  costs,  charges,  and 
expenses  incurred  in  such  entry  and  foreclosure  and  the 
proceedings  thereon;  then  and  in  every  such  case  the  said 
tniatees  shall  discontinue  their  proceedings  thereon  and  restorb 

TO  THE  SAID  PABT7  OF  THE  FIB8T  PART  ALL  OF  SUCH  LANDS  tO 

be  held  subject  to  the  above  conveyance  and  mortgage^  and  sub- 
ject  to  all  the  provisions^  terms,  and  conditions  of  these  presents, 
in  like  manner  as  if  such  entry  had  not  been  made,  nor  such 
foreclosure  proceedings  commenced.^* 

So  by  the  express  terms  of  the  trust,  the  trustees  have  no 
right  whatever  to  enter  into  or  take  possession  of  any  of  the 
lands  above  conveyed,  "until  default,"  and  not  then,  ex- 
cept "  on  being  requested  so  to  do  by  the  holder,  of  at  least 
one  hundred  thousand  dollars  of  such  bonds."  And  even 
then  they  are  only  authorized  to  take  possession  of  and  sell 
"  60  much  of  said  lands  as  may  be  necessary  to  discharge  all 
arrears  of  such  interest,"  costs,  etc.  But  if  default  contin- 
ues "for  one  year  from  the  time  of  such  demand  and  re- 
fusal, the  principal  shall  become  due,  and  ti^en  the  said 
trustees  may  enter  into  and  take  possession  of  all  the  lands 
by  these  presents  mortgaged  or  conveyed,  foreclose  this  mort- 
gage, and  sell  ^  *  ^  so  much  thereof  as  may  be  neces- 
sary," etc.  But,  "  if  after  such  entry  shall  be  made,  or  any 
such  foreclosure  proceedings  shall  be  commenced  for  the 
satisfying  of  interest  only,  *  *  *  and  before  the  lands 
are  sold  thereon,  the  said  party  of  the  first  part  shall  pay 
and  discharge  such  interest,  etc.  *  *  *  Then,  and  in 
every  such  case,  the  said  trustees  shall  discontinue  their 
proceedings  thereon,  and  restore  to  the  said  party  of  the  first 
part  all  such  lands,  to  be  held  subject  to  the  above  convey- 


Dist.  Cal.]  Southern  Pacifio  B.  B.  Co.  v.  Dotle.  79 

1882.]  Opinion  of  the  Court— Sawyer,  G.  J. 

ance  and  mortgage,  and  subject  to  all  the  provisions,  terms, 
and  conditions  of  these  presents,  in  like  manner  as  if  such 
entry  had  not  been  made,  nor  sneh  foreclosure  proceedings 
been  commenced." 

Thus  it  appears,  by  clear,  express,  positive  provisions  of 
the  instrument  creating  the  trust,  so  plain  that  there  can  be 
no  possible  ambiguity  upon  the  point,  that  the  said  trustees 
had  no  right  whatever  to  etiier  upon  or  lake  posaemon  of  said 
lands,  or  any  portion  of  them,  until  the  contingency  of  a  de- 
fault and  demand  by  the  bondholders  had  arisen;  and  even 
then,  upon  the  removal  of  the  contingency  by  the  plaintiff, 
they  would  be  required  to  restore  the  management,  control, 
and  possession  to  the  plaintiff.  The  prenent  possession,  man- 
agement, and  control  of  these  lands  were  not  any  part  of 
the  estate  conveyed  to  the  trustees.  ''This  estate"  was  not 
"  embraced  in  the  trust;"  and,  as  we  have  already  seen,  un- 
der the  code,  "  every  estate  not  embraced  in  the  trust,  and 
not  otherwise  disposed  of,  is  left  in  the  author  of  the  trust." 
This  estate  was,  therefore,  left  in  the  plaintiff,  in  this  case 
— the  author  of  the  trust.  In  every  aspect  of  the  case,  then, 
whether  regarded  as  a  mortgage  or  a  trust,  and  no  matter 
which  class  of  trusts,  the  right  of  action  to  recover  posses- 
sion of  the  lands  as  against  trespassers  is  left  in  the  plaintiff. 
Any  other  construction  would  take  the  road  and  its  equip- 
ments from  the  possession,  management,  and  control  of  the 
plaintiff,  contrary  to  the  expressed  intention,  and  give  them 
to  the  trustees;  and  thus,  not  only  prevent  the  company 
from  operating  the  road  already  built,  but,  after  the  date  of 
the  instrument,  prevent  the  construction  and  operation  of 
any  more  road.  It  would  defeat  the  very  object  for  which 
the  instrument  was  given,  namely,  to  enable  the  plaintiff  to 
build,  equip,  and  operate  the  Southern  Pacific  raih^oad. 

Although  the  proceeds  of  sales  of  lands  go  into  the  hands 
of  Mills  and  Tevis  for  the  redemption  of  the  bonds,  even 
the  power  of  sale  is  not  in  them,  except  after  default.  It 
is  the  plaintiff  ''  who  shall  have  full  power  and  authority  to 
make  contracts  for  the  sale  of  the  land."  But  it  shall  be 
^'at  such  price,  on  such  terms  of  payment,  and  such  other 
conditions  as  shall  be  agreed  on  by  the  said  parties  of  the 
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first  and  second  part,'*  Thus,  while  the  maDagement,  con* 
trol,  and  power  to  make  the  contracts  is  in  the  plaintiff^  and 
not  in  the  trustees,  both  the  plaintiff  and  the  tmstees  mast 
agree  on  the  price  and  terms  and  conditions  of  the  sale; 
and  as  a  mode  for  fixing  the  terms  of  sale,  it  is  proyided 
farther  in  the  instrument,  that  the  plaintiff  and  the  ''trus- 
tees shall  cause  all  such  lands  as  shall  from  time  to  time  be- 
come subject  to  sale,  to  be  carefully  eocamined  and  surveyed, 
and  shall  affix  to  each  tract  or  parcel  such  price  as  in  their 
judgment  shall  be  judicious,  having  in  view  the  interests  of 
all  parties,  and  said  lands  shall  be  and  remain  at  aU  times 
thereafter  open  for  sale  to  any  person,  who  may  desire  to 
purchase  and  pay  therefor,  the  prices  being,  ncTertheless, 
at  all  times,  subject  to  revision  and  alteration  by  the  said 
parties.'* 

It  is  in  pursuance  of  this  provision,  that  the  lands  have 
been  graded,  and  the  prices  fixed  by  the  plaintiff  and  the 
titistees  acting  together,  which  prices  appear  to  have  created 
the  great  dissatisfaction  in  various  ways  manifested  by  the 
several  defendants  in  these  various  suits. 

Since  the  execution  of  this  instrument,  the  fixing  or 
changing  of  the  established  prices  has  been  beyond  the 
power  of  the  plaintiff  alone,  without  the  concurrence  of  the 
trustees;  and  the  trustees  are  bound  by  the  express  terms 
of  their  trust,  to  consult  the  interests  of  the  beneficiaries, 
and  of  all  the  parties  in  interest,  that  is  to  say  all  parties 
having  an  interest  under  this  instrument.  These  lands,  ac- 
cording to  their  reasonable  full  value,  are  a  part  of  the 
security  upon  which  the  purchasers  of  the  bonds  secured 
are  entitled  to  rely. 

Another  limitation  upon  the  estate  and  the  powers  o!  the 
trustees  is  found  in  this  instrument  in  the  provision,  that 
when  any  of  these  lands  shall  have  been  purchased  and 
paid  for,  '*the  same  shall  be  conveyed  by  the  said  parties  of  the 
FIRST  and  second  parts  to  the  purchaser  in  fee  simple.''  So 
that,  the  trustees  have  no  power  alone  even  to  convey,  ex- 
cept after  default  upon  foreclosure  and  sale.  This  is  an- 
other evidence  of  the  care,  which  the  plaintiff  took  to  limit 
the  extent  of  the  estate,  and  the  rights  and  powers,  vested 


Dist.  Cal.]  United  States  v.  C.  P.  E.  R.  Co.  81 

1882.]  Points  decided. 

in  the  tmsiees;  and  the  limitations  thns  made  in  the  instru- 
ment creating  the  trast  must  be  the  full  measure  of  the 
rights  and  powers  of  the  trustees. 

The  case  of  EUis  v.  Patterson  in  this  court  cited  by  coun- 
sel presented  no  such  question  as  that  inyolved  in  this  case. 
The  instrument  was  different  in  its  provisions,  and  the  ob- 
ject of  the  suit  was  to  set  aside  conyeyances  made  by  the 
trustee  under  the  power  contained  in  the  instrument,  and 
for  an  account  and  redemption. 

All  the  other  contested  points  in  this  case,  both  of  ]aw 
and  fact,  have  been  before  decided  in  this  court  against  the 
defendant.  They  are  all,  or  nearly  all,  questions  that  can 
only  be  litigated  in  a  special  proceeding  for  the  purpose 
either  between  the  plaintiff  and  the  United  States,  or  be- 
tween the  plaintiff  and  the  state  of  California.  It  is  no 
part  of  the  defendant's  duty  to  yindicate  the  rights  either  of 
the  United  States,  or  the  state  of  California;  and  he  does 
not  occupy  a  position  that  entitles  him  to  do  either. 

Let  there  be  findings  and  judgment  in  favor  of  the  plaint- 
iff in  this  and  in  the  other  cases  submitted  with  it. 


United  States  v.  Centbal  Pactfio  Eailboad 

Company. 

CiBOurr  CouBT^  District  of  Caufobioa. 
Apbil  17,  1882. 

1.  Indispbnsablb  Pabties. — The  owners  of  the  land  at  the  time  of  filing  a 

bill  in  equity  to  vacate  a  patent  of  the  United  States,  are  indispensable 
XMurties  to  the  bill;  and  when  it  is  filed  against  the  patentee  alone,  after 
he  has  conveyed  the  land  and  ceased  to  have  any  interest  in  it,  the  bill 
will  be  dismissed  for  want  of  necessary  parties. 

2.  MoQDKLAMOS  Gbant. — Where  a  claim  was  filed  for  the  confirmation  of  a 

Mexican  grant  of  eleven  leagues,  within  exterior  boundaries  containing 
three  times  that  quantity  of  land,  and  the  surveyor-general,  in  extending 
the  public  surveys,  found  the  grant  within  the  sphere  of  his  operations, 
and  surveyed  it  in  advance  of  confirmation,  in  pursuance  of  the  statute 
of  1852  (10  Stat.  90),  reserving  nearly  double  the  quantity  necessary  to 
satisfy  the  grant,  which  survey  was  acquiesced  in  by  the  claimant,  and 
the  surplus  surveyed  into  sections,  platted,  and  returned  to  the  land 
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office  88  public  lands,  which  •arplna  was  thereafter  treated  as  public  lands 
by  the  government,  opened  to  pre-emption,  offered  for  public  sale  by 
proclamation  of  the  president,  and  afterwards  opened  to  private  entry 
and  homesteads,  patents  being  issued  therefor  for  all  such  purposes, 
and  to  satisfy  a  congressional  grant  to  the  Central  Pacific  Railroad  Com- 
pany; t^  8eem$,  that  such  surplus  will  be  regarded  as  emancipated  from 
the  claim  of  the  Spanish  grant,  and  that  the  patents  issued  theref (»-  in 
the  usual  course  of  the  ordinary  business  of  the  land  office,  and  to  give 
effect  to  congressional  grants  as  public  lands,  will  be  regarded  as  valid. 
3.  Sx  Parte  Subvkys  as  Evidjsnck. — It  seems  that  an  ex  parte  survey, 
made  by  direction  of  the  commissioner  of  the  land  office,  of  the  exterior 
boundaries  of  a  rejected  Spanish  grant,  many  years  after  the  rejection, 
and  after  the  lands  embraced  in  the  supposed  grant  have  been  regularly 
officially  surveyed  and  disposed  of  as  public  lands,  is  not  admissible  as 
evidence  on  the  part  of  the  government  in  a  suit  to  vacate  a  patent. 

Before  Sawteb,  Circuit  Judge. 
The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Hon.  Wayne  3fcVeagh,  aJUomey  general,  and  Philip  Teare, 
United  States  attorney,  for  complainant. 

TuUy  B.  Wise,  for  defendant. 

Sawter,  Circuit  Judge.  This  is  a  bill  in  equity  to  vacate 
and  annul  five  several  patents  issued  by  the  United  States 
to  the  defendant  under  the  act  of  congress  granting  land  to 
aid  in  the  construction  of  the  Central  Pacific  Bailroad,  for 
something  over  fourteen  thousand  acres  of  land  in  the 
aggregate,  on  the  ground  that  the  patents  were  issued  by 
mistake  for  lands  not  embraced  in  the  grant  by  congress. 

The  patents  respectively  bear  date  April  9, 1870,  April  3, 
1872,  February  28,  1874,  November  23,  1876,  and  June  6, 
1879.  The  lands  are  all  odd  sections,  and  lie  within  the 
limits  of  the  grant  designated  in  the  act  of  congress.  On 
September  22,  1852,  Andreas  Pico  presented  to  the  board 
of  land  commissioners  for  settling  titles  to  lands  in  Califor- 
nia, in  pursuance  of  the  act  of  congress  of  March  3,  1851, 
a. petition  for  a  confirmation  of  a  claim  to  a  grant  of  a  tract 
of  land,  embracing  eleven  square  leagues,  called  ''Moque- 
lamos."  The  description  in  the  grant,  as  set  out  in  the  pe- 
tition, is  as  follows:  "Eleven  square  leagues  on  the  river 


Diet.  Cal.]  United  States  r.  C.  P.  R.  R.  Co-  88 

1882.]  Opinioa  of  the  Goart— Sawyer,  G.  J. 

Moqaelamne,  bordering  upon  the  north  upon  the  Bouthern 
shore  of  said  river;  on  the  east  upon  the  adjacent  ridge  of 
mountains;  on  the  south  upon  the  land  of  Mr.  Gnlnac,  and 
upon  the  west  upon  the  estuaries  of  the  shore."  There  was 
no  diseno  accompanying  the  grant.  The  grant  to  Qulnac, 
referred  to  as  the  southern  boundary,  was  surveyed  in  Feb- 
ruary and  March,  1858,  and  the  location  became  final  by 
dismissal  of  the  appeal  in  February,  1862,  before  the  con- 
gressional grant  to  the  railroad  company  by  congress. 
Thus,  at  the  time  of  the  congressional  grant,  the  northern, 
western,  and  southern  exterior  boundaries  of  the  Moquela- 
mos  grant  were  fixed  and  certain,  and  the  only  point  of  un- 
certainty is  the  location  of  the  eastern  exterior  boundary — 
**  the  adjacent  ridge  of  mountains*' — and  its  proper  location 
would  depend  upon  where  the  ridge  is  situated,  and  what 
points  of  the  ridge  are  to  be  taken  for  the  line.  The  range 
line  of  the  public  surveys,  between  ranges  7  and  8,  crosses 
the  tract  of  land  now  claimed  by  the  complainant  to  be 
within  the  exterior  boundaries  of  the  Moquelamos  grant, 
on  such  a  line  as  leaves  about  ninety  thousand  acres  to  the 
west  of  said  range  line,  and  about  sixty  thousand  acres  to 
the  east,  making  about  one  hundred  and  fifty  thousand  acres 
in  the  whole.  The  said  range  line,  between  ranges  7  and  8, 
lies  further  east  than  any  point  in  the  easternmost  line  of 
the  lands  of  Mr.  Gulnac — the  Bancho  el  Gampo  de  las  Fran- 
ceses— as  finally  located;  and  the  final  location  of  that  grant 
corresponds  very  well  with  the  disem  of  the  grant  filed  in 
the  case.  So  that,  between  the  said  range  line  on  the  east, 
the  lands  of  Mr.  Gulnac,  as  granted  and  located,  on  the 
south,  the  estuaries  of  the  shore  on  the  west,  and  the  Moquel- 
umne  river  on  the  north,  there  are  about  ninety  thousand 
acres  of  land,  or  about  forty  thousand  acres  more  than 
enough  to  satisfy  the  grant — eleven  square  leagues,  contain- 
ing forty-eight  thousand  eight  hundred  and  twenty-five  and 
a  fraction  acres — or  nearly  double  the  amount  called  for  by 
the  grant. 

To  the  east  of  said  range  line,  between  ranges  7  and  8, 
there  are  about  sixty  thousand  acres  claimed  by  complain- 
ant to  be  within  the  exterior  boundaries  of  the  Moquelamoe 
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grant,  bonnded  on  the  north  bj  the  Hoqudnmne,  and  on 
the  sonth  by  the  OalaTeras  riTers;  bat  no  part  of  it  is 
bounded  by  Mr.  Onlnac's  land,  either  as  finally  located,  or 
as  shown  on  the  dise9k>  to  the  grant — said  Onlnac's  land  all 
lying  to  the  westward  of  said  range  line.  Abant  two  thirds 
of  the  lands  now  in  question  lie  in  that  portion  of  the  as* 
snmed  Moqnelamos  grant,  which  is  east  of  said  range  line, 
between  ranges  7  and  8,  and  about  one  third  to  the  west  of 
said  range  line. 

In  1852  and  1863  the  township  lines  were  ran  by  the 
United  States  snrTeyor-general,  laying  off  all  these  lands 
within  the  boundaries  of  the  Moqnelamos  grant,  as  claimed, 
into  townships.  In  1856  the  section  lines  were  ran,  and 
plats  of  the  surveys  filed  in  the  proper  land  ofBce,  for  all 
lands  lying  east  of  said  range  line,  between  ranges  7  and  8. 
From  the  time  of  the  surrey  and  filing  of  the  plats,  these 
lands,  east  of  said  range  line,  were  treated  as  all  other  sur- 
veyed public  lands  by  the  United  States  Land  Office,  and 
all  government  offices  having  anything  to  do  with  them,  and 
pre-emption  claims,  and,  after  the  passage  of  the  home- 
stead laws,  homesteads  were  recognized,  proved  up,  al- 
lowed, and  patented.  In  February — on  the  fifteenth  and 
sixteenth  of  February,  1859 — upon  public  proclamation 
made  by  the  president  oi  the  United  States,  these  lands 
were  offered  at  public  sale  at  the  land  office  at  Stockton  and 
some  sold  and  patented;  and,  after  such  public  sale«  the 
lands  were  opened  for  private  entry  to  any  parties  desiring 
to  purchase  in  the  same  manner  as  all  other  surveyed  public 
lands  are  open  to  entry,  after  having  been  offered  at  public 
sale  in  pursuance  of  proclamation  by  the  president;  and 
many  of  them  were  so  entered.  In  September,  1864,  Messrs. 
Stanly  A  Hayes,  attorneys  for  the  claimant,  in  the  case 
pending  in  the  United  States  courts,  for  confirmation  of  the 
Moqnelamos  grant,  addressed  a  communication,  bearing 
date  September  22,  1864,  to  the  surveyor-general  of  the 
United  States  for  the  state  of  California,  notifying  him 
that  the  case  was  pending  on  appeal  to  the  United  States 
supreme  court;  that  the  land  claimed  lay  on  the  Moquela- 
inos  river,  and  *'  includes  and  covers  the  land  embraced  in 
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township  (2)  two  north,  ranges  5,  6,  and  7  east,  Moant  Di- 
ablo meridian;  also  township  (3)  three  north,  ranges  5,  6, 
and  7  east,  Monnt  Diablo  meridian;  also  township  (4) ioor 
north,  range  6  east,  Monnt  Diablo  meridian;  part  of  town- 
ship sonth  of  Moquelumne  river;  also  township  (4)  four 
north,  range  7  east,  Monnt  Diablo  meridian;  part  of  town- 
ship sonth  of  Moquelnmne  river;  also  township  (4)  fonr 
north,  range  5  east,  Monnt  Diablo  meridian;  part  of  town* 
ship  sonth  of  Moqnelumne  river.^ 

They  further  notified  the  snrveyor-general  that  the  lands 
ihns  described  were  **  not  subject  to  entry  or  pre-emption,** 
and  reqaested  him  to  suspend  all  proeeedings  in  regard  to 
pre-emption  of  *'8aid  lands,  or  any  part  ihereo/,  tintU  ihejinal 
dderniination  of  the  daim.^  On  the  notice  is  indorsed,  ^*  Sus- 
pended September  21, 1864,"  one  day  earlier  than  the  date 
of  the  notiee.  One  of  the  dates  is  doubtless  erroneous.  On 
the  same  day  the  said  surveyor-general  addressed  to  S.  F« 
^7^  register  of  the  land  of&ce  at  Stoekton,  a  communica* 
lion,  bearing  date  September  21, 1864,  informing  him  that 
the  **  townships  and  plats  of  townships,  including  the  lands 
described  in  the  notice  and  request  of  Messrs.  Stanly  A 
Hayes,"  giving  the  same  description  as  that  contained  in  the 
notiee,  were  "  suspended  to  await  the  final  determination  of 
the  boundaries  of  the  raacho  Moquelamos,  now  pending  be- 
fore the  United  States  district  court."  The  claim  to  the 
grant  was  finally  rejected  by  the  United  States  supreme 
court  as  fraudulent,  February  13,  1865;  and  thereupon,  the 
surveyor-general,  on  November  21,  1866,  revoked  said  sus- 
pension«  All  of  the  lands  described  in  said  notice  and  re« 
quest  by  Stanly  A  Hayes,  in  regard  to  which  the  surveys 
and  plats  were  suspended,  lie  to  the  west  of  said  range  line, 
between  said  ranges  7  and  8,  and  within^  and  constitute  the 
ninety  thousand  acres  lying  west  of  that  line.  Thus  it  ap- 
pears that  the  attorneys  of  the  claimant  themselves  limited 
their  claim  to  lands  lying  west  of  said  range  line,  between 
ranges  7  and  8,  and  only  looked  to  those  lands  to  satisfy 
this  grant  in  case  of  a  confirmation.  There  is  no  evidence 
that  there  was  any  other  action  on  the  part  of  the  govern- 
ment, or  any  of  its  officers,  reserving  said  lands  or  suspend- 
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ing  action  with  reference  to  pre-emptioDS,  homesteads,  sale, 
or  entry  of  them,  or  any  part  thereof,  from  the  time  of  their 
snrvej  in  1852  and  1855,  down  to  the  date  of  the  withdrawal 
in  consequence  of  filing  the  plat  of  the  location  of  the  Cen- 
tral Pacific  Bailroad,  January  31,  1865,  which  was  only 
thirteen  days  before  the  final  rejection  of  the  Moqoelamos 
grant  after  it  had  been  pending  for  about  thirteen  years. 
With  reference  to  the  land  lying  east  of  the  range  line,  be- 
tween ranges  7  and  8,  the  certificate  of  Otis  Perrin,  receiver, 
and  George  A.  McKenzie,  register  of  the  Btockton  land 
office,  is  as  follows:  **  We  do  hereby  certify  that  the  records 
of  this  office  show  that  no  land  was  ever  withdrawn  or  re* 
served  for  the  'Moqnelamos  grant  claim,*  east  of  the  line 
dividing  ranges  seven  (7)  and  eight  (8)  east  of  Monnt  Dia- 
blo meridian.*'  Thus  it  appears  affirmatively  by  the  uncon- 
tradicted evidence,  thiit  prior  to  the  issuing  of  the  patents 
in  question  no  action  of  any  kind  was  ever  taken  by  the 
government,  or  any  of  its  officers,  to  reserve  any  portion  of 
this  land  east  of  said  range  line  for  the  satisfaction  of  the 
Moquelamos  grant,  or  for  any  other  purpose  except  to  sat- 
isfy the  railroad  grant  in  question.  On  the  contrary,  these 
lands  were  townshiped  in  1852,  sectionis»d  in  1855,  thence- 
forth opened  to  pre-emption  till  February,  1859,  when  they 
were  offered  for  public  sale,  and  some  of  them  sold  at  Stock- 
ton in  pursuance  of  the  proclamation  of  the  president  of  the 
United  States,  and  thereafter  held  open  for  homesteads, 
pre-emption,  and  private  entry,  like  all  other  publie  lands 
of  the  United  States.  There  is  no  legal  evidence  in  the  case 
that  the  eastern  exterior  boundary  of  the  grants  or  the  '^ad- 
jacent range  of  the  mountains,*  is  in  fact  east  of  the  said 
range  line,  between  ranges  7  and  8.  All  the  evidence  indi- 
cates that  the  Gulnac  claim  never  extended  east  of  that  line, 
and  there  is  nearly  double  the  amount  necessary  to  satisfy 
the  Moquelamos  grant,  west  of  that  line,  that  is,  in  fact, 
bounded  on  the  south  by  the  Gulnac  grant. 

The  evidence  claimed  by  complainant  to  be  admissible  to 
show  the  location  of  the  *' adjacent  ridge  of  mountains,*' 
and  the  eastern  exterior  boundary  of  the  Moquelamos  grant, 
is  a  certified  copy  of  a  plat  of  a  survey  and  location  of  thai 
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line  filed  in  the  office  of  the  saryeyor-general  of  California, 
Jane  3,  1879,  made  in  parsnance  of  the  directions  of  the 
commissioner  of  the  general  land  office,  bearing  date  Feb- 
ruary 18, 1879.  This  proceeding  is  subsequent  to  the  issue 
of  these  patents,  and  wholly  ex  parte.  The  Moquelamos 
grant  had  been  rejected  as  fraudulent  fourteen  years  before, 
and  all  the  lands  affected  by  the  survey  had  been  surveyed 
into  sections,  and  in  all  respects  dealt  with  and  treated  as 
public  lands  by  all  departments  of  the  government  for  about 
twenty-four  years.  Nearly  all,  if  not  quite  all,  had  actually 
been  patented  by  the  United  States  to  somebody.  The 
statute  authorizes  the  location  of  confirmed  grants,  but  I 
know  of  none  authorizing  the  location  of  rejected  grants  for 
any  purpose,  and  especially  for  the  location  of  the  exterior 
boundaries  of  rejected  Mexican  grants  many  years  after  the 
rejection,  embracing  three  times  the  amount  of  land  called 
for  by  the  grant.  The  lands  were  already  officially  surveyed 
and  all,  or  nearly  all,  disposed  of.  The  main  purpose 
would  seem  to  have  been  to  make  evidence  for  this  con- 
templated case.  Certainly,  the  United  States  land  office 
can  no  more,  properly,  thus  make  legal  testimony  ex  parte 
against  grantees  of  the  government  to  defeat  grants  already 
made,  in  contemplated  suits,  than  any  other  grantor. 

The  answer  alleges,  and  the  uncontradicted  testimony, 
also,  establishes  the  fact,  that  all  the  lands  included  in  the 
patents  in  question  were  conveyed  by  the  Central  Pacific 
Bailroad  Company,  to  bonajide  purchasers  before  the  filing 
of  this  bill.  And,  it  also  appears,  that  a  very  large  por- 
tion, if  not  all  the  lands,  were  also  conveyed  by  the  grantees 
of  the  defendant  to  various  parties,  so  that  now  the  lands 
are  in  the  hands  of  numerous  purchasers,  many  of  them 
holding  in  small  parcels.  At  the  commencement  of  this 
suit,  therefore,  the  Central  Pacific  Bailroad  Company,  de- 
fendant, did  not  own  an  acre  of  the  land  in  question,  and 
it  had  no  interest  whatever  in  this  controversy. 

In  1876,  the  supreme  court  decided  the  case  of  NewhaU  v. 
Sanger^  92  U.  S.  761,  in  which  it  was  held  that  the  odd  sec* 
tions  within  the  exianor  boundaries  of  the  alleged  Mexican 
grant  called  Moquelamos,  the  claim  for  confirmation  of 
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which  had  not  been  finally  determined  at  the  time  of  the 
withdrawal  of  the  lands  by  the  secretary  of  the  interior  in 
January,  1865,  for  the  Central  Pacific  Bailroad  Company, 
were  not  *^  public  lands  **  within  the  meaning  of  the  act  of 
congress,  granting  lands  to  that  corporation,  and  were, 
therefore,  not  included  in  that  grant — a  majority  of  the  jus- 
tices taking  a  different  view  of  that  question  from  that 
taken,  and  still  confidently  entertained  by  me,  and  reversing 
the  judgment  of  this  court  on  that  ground.  That  decision 
settles  the  law  upon  that  point,  so  far  as  this  court  is  con- 
cerned, and  is  controlling  in  all  cases  to  which  it  is  fairly 
applicable,  and  it  is  probably  applicable  to  all  those  lands 
embraced  in  the  patents  now  in  question,  lying  west  of  the 
range  line,  between  ranges  7  and  8.  I  think,  however,  that 
it  ought  not  to  be  held  applicable  to  those  lands  situated  to 
the  east  of  said  range  line.  The  description  of  the  Moquel- 
amos  grant  is  not  very  definite  as  to  its  eastern  boundary. 
There  is  no  diseho  to  make  it  definite.  The  quantity  is 
limited  to  eleven  square  leagues,  and  its  southern  boundary 
is  the  land  of  Mr.  Gulnac,  and  the  eastern  exterior  bound- 
ary, as  claimed  by  complainant,  would  carry  it  some  nine 
or  ten  miles  east  of  the  eastern  boundary  of  Gulnac's  claim, 
while  there  is  nearly  twice  as  much  land  west  of  the  range 
line,  between  ranges  7  and  8,  which  has  in  fact,  Gulnac*s 
land  for  a  southern  boundary,  as  is  necessary  to  satisfy  the 
grant.  Besides,  the  government  of  the  United  States  sur- 
veyed the  lands  east  of  said  range  line  as  public  lands,  and 
in  all  its  departments  treated  them  in  all  respects  like  other 
surveyed  public  lands,  opening  them  to  pre-emption,  offer- 
ing them  for  public  sale  upon  proclamation  by  the  presi- 
dent, and,  afterwards,  to  private  entry  and  for  homesteads, 
and  actually  patented  all,  or  nearly  all,  which  had  gone  into 
second  and  still  other  hands  before  this  bill  was  filed,  and 
reserved  an  ample  amount  within  the  undisputed  exterior 
boundaries  for  the  satisfaction  of  the  grant. 

The  appropriation  act  of  August  31,  1852,  appears  to  au- 
thorize proceedings  restricting  the  location  to  smaller  limits 
than  the  exterior  boundaries,  and  surveying  the  surplus  as 
public  lands.    The  provision  of  the  statate  is:  **For  sur- 
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Yeyiug  priyate  claims  in  California  which  may  have  been 
presented  in  good  faith  to  the  board  of  land  commissioners, 
twenty-two  thousand  five  hundred  dollars.  Provided^  that 
the  authority  hereby  conferred  on  the  surveyor-general  shall 
apply  only  to  such  unvonfiitned  cases  as  in  the  gradual  ex- 
tension of  the  lines  of  the  public  surveys  he  shall  find 
ttnthin  iJie  immediate  sphere  of  his  operations,  and  which  he  is 
satisfied  ought  to  be  respected,  and  actually  surveyed  in  ad-* 
vance  of  confirmation,** 

In  this  case  there  was  a  claim  for  the  unconfirmed  Moque- 
lamos  grant  pending  before  the  board  of  land  commission- 
ers, which,  '*inthe  gradtial  eodension  of  the  Ivtes  of  the  pvhlio 
surveys^**  the  surveyor-general  seems  to  have  found  '*  within 
the  immediate  sphere  of  his  operations,  and  which  he  was  satis- 
fied  ought  to  be  respected  and  actually  surveyed  in  advance  of 
confirmation:*  He  accordingly  surveyed  it,  leaving  an  ample 
quantity  of,  by  far  the  best  and  most  valuable  portions  of 
the  land  west  of  the  range  line  mentioned,  to  more  than 
satisfy  the  grant,  sectionizing  and  platting  the  surplus^-be- 
ing  that  part  situate  to  the  east  of  said  range  line — as  '^pub- 
lic land,"  subject  to  be  treated  as  other  public  lands,  and 
returning  the  surveys  and  plats  to  the  proper  land  office. 
This  proceeding  seems  to  have  been  authorized  by  the  pro- 
vision of  the  statute  cited,  and  to  have  emancipated  that 
portion  of  the  land  lying  to  the  east  of  the  range  line,  be- 
tween ranges  7  and  8,  from  any  further  claim  under  the 
Moquelamos  grant.  If  that  be  the  effect,  then  there  can 
be  no  question  that  these  lands,  at  least,  were  subject  to, 
and  embraced  in,  the  congressional  grant  to  the  Central 
Pacific  Railroad  Company. 

The  claimant  of  the  grant  himself,  also,  as  we  have 
seen,  by  his  counsel,  limited  his  claim  to  the  lands  so  re- 
served for  the  purpose,  lying  west  of  the  said  range  line,  so 
that  all  parties  in  interest  acquiesced  in  limiting  the  eastern 
exterior  boundary  of  the  land  out  of  which  the  grant  was 
to  be  satisfied  to  the  said  range  line.  Certainly,  if  the  doc- 
trine of  estoppel  applies  to  any  case  as  against  the  United 
States,  it  ought  to  be  made  applicable  here,  where  all  par- 
ties, including  the  claimant  himself,  for  so  many  years  ac- 
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qaiesced  in  accepting  said  range  line  as  the  eastern  exterior 
boundary  of  the  land  within  which  the  grant  was  to  be  lo- 
cated. Besides,  as  before  suggested,  there  is  no  sufficient 
legal  evidence  as  against  the  defendant,  that  the  eastern  ex- 
terior boundary  is,  in  fact,  east  of  that  line.  But  conced- 
ing this  recent  ex  parte  survey  to  be  legal  evidence,  it  surely 
is  not  entitled  to  greater  weight  than  the  strictly  official  sur- 
vey of  1855,  executed  under  the  express  authority  of  the 
statute  of  1852  cited,  by  which  the  eastern  boundary  of  the 
tract  out  of  which  the  grant  was  to  be  satisfied,  was  located 
at  the  range  line,  between  ranges  seven  and  eight,  and 
which  was  ever  afterwards,  till  after  the  issue  of  these  pat- 
ents, acted  upon  by  the  government,  the  claimant  himself, 
and  the  people  at  large,  as  properly  located. 

Upon  the  facts  disclosed  in  this  case,  it  seems  hardly  con- 
sistent with  good  faith  on  the  part  of  the  United  States,  and 
scarcely  worthy  a  great  nation,  at  this  late  date,  and  after 
these  lands  have  passed  into  the  hands  of  numerous  citizens 
as  purchasers,  to  seek  to  yacate  the  patents  upon  which 
their  titles  rest.  To  many  of  these  lands,  especially  to  the 
west  of  the  range  line  mentioned,  a  second  patent  has  al- 
ready been  issued  by  the  United  States,  and  many  of  the 
occupants,  it  is  generally  understood,  as  a  means  of  secur- 
ity from  further  annoyance,  have  acquired  the  title  under 
bo£h  patents. 

The  reservation  of  the  lands  by  which  they  were  taken 
out  of  the  railroad  grant  is  not  made  in  express  terms  by 
the  statute  itself,  but  it  is  worked  out  by  construction  from 
implications  as  to  the  policy  of  the  government,  drawn  from 
other  statutes  relating  to  other  objects,  containing  express 
reservations  as  to  those  particular  objects,  which  to  my  mind 
are  not  very  apparent,  and  are  wholly  unsatisfactory;  and 
which  did  not  command  the  assent  of  all  the  justices  of  the 
supreme  court  who  sat  in  the  case.  Down  to  the  decision 
in  Newhall  v.  Sanger^  the  United  States  courts  for  the  dis- 
trict of  California,  and  the  supreme  court  of  the  state — and 
they  may  be  reasonably  supposed  to  have  been  somewhat 
familiar  with  the  condition  of  these  matters — held  the  lands 
in  question  to  be  within  the  congressional  grant.     {Sanger 
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V.  Sargent,  U.  S.  circuit  court,  decided  in  September,  1874,* 
and  other  cases  in  that  conrt.)  The  supreme  court  of  Cal- 
ifornia made  a  similar  decision.  (G.  P.  jR.  B.  Co.  y.  Tol- 
land, 49  Cal.  439,  and  other  cases.)  So,  also,  some  of  the 
justices  of  the  United  States  supreme  court  itself,  including 
the  justice  from  this  circuit,  took  the  same  riew;  and  the 
executive  department  of  the  national  government  had  early 
adopted,  and  for  manj  years  prior  thereto  acted  upon  that 
hypothesis.  Eyen  under  the  decision  of  the  supreme  court, 
had  the  location  of  the  railroad  by  filing  its  plat  occurred  two 
weeks  later,  the  congressional  grant,  under  the  law  as  it  is, 
would  have  taken  effect  upon  these  lands.  (Byan  t.  C.  P. 
B,  B.  Co.y  6  Saw.  261;  affirmed,  99  U.  S.  382.)  Yet  the 
only  difference  in  the  condition  of  the  lands  and  the  laws, 
as  they  were  on  the  twelfth  and  fourteenth  of  February,  is, 
that  on  the  intermediate  day,  the  baleful  shadow  of  an  oyer- 
hanging  fraud  had  been  floated  away  by  a  final  rejection  of 
the  Moquelamos  grant.  Under  the  decision  of  the  supreme 
court,  on  the  twelfth  of  February  these  lands  loert  not,  and 
on  the  fourteenth  they  taere  ** public  lands,**  within  the  mean- 
ing of  the  act  of  congress.  Yet  there  had  been  no  change 
in  the  title  in  the  mean  time.  The  rejection  of  the  fraud- 
ulent claim  only  determined  judicially  where  the  title  was. 
It  simply  adjudged  that  the  claim  was  not  valid,  and,  con- 
sequently, that  the  lands  claimed  then  were,  and  that  they 
always  bad  been,  a  part  of  the  public  domain.  There  was 
no  reservation  for  any  other  purpose  than  to  ascertain 
whether  they  belonged  to  the  United  States  or  to  private 
parties,  and  there  was  no  necessity  for  a  reservation  for  that 
purpose.  Had  the  claim  been  confirmed,  it  would  have  taken 
BufiScient  land  to  satisfy  the  grant,  whether  reserved  or  not, 
ss  it  would  then  have  been  adjudged  to  belong  to  the  grantee 
and  not  to  the  United  States.  The  act  of  congress  only 
granted,  and  only  purported  to  grant,  lands  that  belonged 
to  the  United  States,  not  those  owned  by  private  parties. 

*  KoTE. — The  reporter  deems  it  proper  to  append  the  deciaion  upon  this  point 
in  Sanger  v.  SargeiU,  referred  to,  as  a  part  of  the  history  of  the  question  pre- 
■ented  in  this  case,  for  the  purpose  of  showing  the  grounds  for  confidence  in 
the  title  on  the  part  of  purchasers.    See  page  93. 
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These  observations  are  not  made  by  way  of  criticism  apon, 
or  to  question  the  propriety  of,  the  deci Jon  of  the  soprem; 
court,  to  ivliich  I  yield  implicit  obedience,  but  to  point  the 
suggestions  made  respecting  the  consideration  due  from  the 
goyernment  to  the  parties  holding  titles  under  the  patents 
now  in  question. 

Accepting  the  decision  of  the  supreme  court  as  correct, 
still  considering  these  facts,  and  the  action  of  the  govern- 
ment itself  upon  the  opposite  construction  for  a  long  term 
of  years — more  than  twenty  years — the  people  who  pur- 
chased are  excusable,  if  they  supposed  these  patents  carried 
a  good  title.  They  ought,  certainly,  to  be  entitled  to  some 
consideration  at  the  bands  of  the  government.  And  even 
as  to  the  lands  west  of  the  said  range  line,  the  government, 
as  well  as  the  courts,  state  and  national,  from  the  date  of 
the  rejection  of  the  Moquelamos  grant,  till  the  case  of  New* 
hall  V.  Sangei^ — ^a  period  of  ten  years — took  the  view  and 
acted  upon  it,  that  the  odd  sections  were  embraced  in  the 
railroad  grant;  otherwise,  there  would  have  been  no  occa- 
sion for  this,  or  other  suits,  to  vacate  the  patents  issued  in 
pursuance  of  that  view. 

But  however  the  case  may  be  on  the  merits,  under  the 
decision  of  NewkaU  v.  Sanger,  as  to  the  lands  lying  east  of 
the  range  line,  between  ranges  7  and  8,  there  is  another 
point  upon  which  the  present  bill  must  be  dismissed,  as  to 
all  the  lands  and  patents  in  question.  The  Central  Pacific 
Railroad  Company  is  the  only  defendant,  and  before  the 
filing  of  the  bill,  it  had  conveyed  all  the  lands  in  question, 
and  ceased  to  have  any  interest  in  the  subject-matter  in  con- 
troversy. Not  a  person  who  had  any  interest  in  the  matters 
in  controversy  when  the  bill  was  filed,  has  been  made  a 
party  to  this  suit.  The  court  is  asked  to  vacate  patents  to 
large  quantities  of  lands,  held  by  numerous  parties  under 
these  patents,  without  anybody  having  an  interest  in  the 
lands  being  a  party  to  the  suit.  The  parties  in  interest  are 
not  only  proper,  but  indispensable  parties.  No  decree  can 
be  rendered  annulling  or  affecting  the  title  of  parties  to 
land  without  their  presence.  They  are  entitled  to  their  day 
in  court.     (^Shields  v.  Barrows,  17  How.  130;  Coiron  v.  Milr' 
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Zatufon,  19  Id.  113;  Barney  v.  Baltimore,  6  Wall.  285;  Bank 
V.  CarroUon  Railroad  Co. ,  11  Wall.  625;  Ribon  t.  Railroad 
Companies,  16  Id.  450;  Railroad  Co.  v.  Orr,  18  Id.  475.)  The 
defendant  in  ibis  snit  having  no  interest  in  the  subject- 
matter  inTolyed,  is  not  eren  a  necessary,  if  a  proper,  party 
to  the  bill  to  annul  the  patents.  To  vacate  the  patents  on 
this  billy  would  be  very  much  like  foreclosing  a  mortgage 
upon  lands^  in  a  suit  against  a  mortgagor  not  personally 
liable  for  the  debt  secured,  after  he  has  conveyed  the  mort- 
gaged lands,  without  making  the  owner  of  the  lands  a  party. 
All  the  indispensable  parties  are  omitted  .from  the  bill,  and 
those  not  necessary  to  be  made  parties  are  sued. 

The  bill  must  be  dismissed  on  this  ground,  it  on  no  other, 
and  it  is  so  ordered. 


Sanger  v.  Sargent. 

Sawteb,  Circuit  Judge.  The  complainant  filed  his  bill 
in  equit^r  against  the  defendants  for  the  purpose  of  estab* 
lishing  his  right  to  certain  lands,  which  have  been  patented 
by  the  United  States  to  the  defendant^,  and  procuring  a  de- 
cree for  the  conveyance  of  such  title  as  passed  by  virtue  of 
the  patents.  The  complainant  claims  to  be  entitled  to  the 
lands  by  virtue  of  certain  acts  of  congress,  and  transactions 
thereunder  set  out  in  the  bill,  and  he  alleges  that  defend- 
ants, notwithstanding  his  right  to  the  lands,  have  wrong- 
fully procured  patents  to  be  issued  to  themselves.  The  de- 
fendants demur  to  the  bill,  and  the  question  to  be  deter- 
mined is,  whether  the  facts  alleged  taken  to  be  true,  entitle 
complainant  to  the  relief  sought.  According  to  the  allega- 
tions of  the  bill,  complainant  has  acquired  by  proper  mesne 
eoDveyances  all  the  right,  title,  and  interest  vested  in  the 
Central  Pacific  and  Western  Pacific  liailroad  Companies, 
under  the  acts  o{  congress  granting  lands  to  said  corpora- 
tions to  aid  in  the  construction  of  the  Western  Pacific  Eail- 
road.  The  right  of  the  complainalit  depends  upon  whether 
the  said  corporations  under  which  he  claims,  acquired  a 
rieht  to  the  land  under  the  acts  of  congress  set  out  in  the 
bill.  Section  3,  of  the  act  of  July  1,  1862,  '*  to  aid  in  the 
construction  of  a  railroad  and  telegraph  line,  from  the  Mis- 
souri river  to  the  Pacific  ocean,"  etc.,  provides  as  follows: 

''That  there  be  and  is  Jie:reby  granted  to  the  said  company, 
for  the  purpose  of  aiding  in  the  construction  of  said  rail- 
road and  telegraph  line,  and  to  secure  the  safe  and  speedy 
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transportation  of  the  mails,  troops,  mnnitions  of  war,  and 
public  stores  thereon,  eva^  altervaie  section  of  pubUc  land, 
designated  by  odd  numbers,  to  the  amount  of  Jive  alternate  sec- 
Hans  per  mile  on  each  side  of  said  railroad,  on  the  line  thereof, 
and  within  the  limits  of  ten  miles  on  each  side  of  said  road, 
not  sold,  reserved,  or  otfienvise  disposed  of  by  the  United  States, 
and  to  which  a  pre-emption  o?*  liomesiead  daim  may  not  have 
attached,  at  the  tim^  the  line  of  said  road  is  definitely  fiaedy 
(12  Stat.  492.) 

That  this  section  constitutes  a  present  grant  of  the  num- 
ber of  sections  mentioned,  which  becomes  definitely  at- 
tached to  the  specific  alternate  sections  situate  within  the 
limits  prescribed  in  the  act,  not  reserved,  or  excepted  by 
virtue  of  the  words  of  reseryation  or  exception,  as  soon  as 
^'  the  line  of  said  road  is  definitely  fixed,"  there  can  be  no 
doubt.  This  is  both  clearly  apparent  from  the  language  of 
the  act  itself,  and  is  thoroughly  settled  by  judicial  construc- 
tion in  many  cases  wherein  the  language  is  precisely  sim- 
ilar. (DoU  T.  Header,  16  Cal.  315;  Fan  Valkenburg  y.  Jt/c- 
Cloud,  21  Id.  335;  Higgins  y.  Hovighton,  25  Id.  255;  Blud- 
worth  y.  L(ike,  33  Id.  261;  Chapvnan  y.  School  Disliict  et  aL, 
1  Deady,  108;  Lamb  y.  Davenport,  1  Saw.  632;  Centred 
Pacific  R.  B.  Co.  y.  Dyer  et  aL,  la.  652;  Lessieur  y.  PHce,  12 
How.  75,  76;  Foley  y.  Hairison,  15  Id.  446;  Railroad  Co.  v. 
Smith,  9  Wall.  97,  99,  100;  Railroad  Co.  y.  Fremont  County, 
9  Id.  94,  95.) 

This  grant  could  only  be  defeated  by  a  failure  to  perfoi-m 
the  conditions  of  building  the  road  as  prescribed.  When 
the  line  of  the  road  became  *' dejinitely  fxed^*  in  the  mode 
prescribed,  the  right  of  the  railroad  companies  under  which 
complainant  claims,  attached  to  every  alternate  section  of 
the  public  land  within  the  limits  prescribed  of  ten  miles  on 
each  side  of  the  road,  which  was  not  mineral  lands,  had  not 
at  that  time  been  ''sold,  reserved,  or  otherwise  disposed  of 
by  the  United  States,  and  to  which  a  pre-emption  or  home- 
stead claim,"  or  some  other  right  under  the  statutes,  had  not 
attached.  A  subsequent  act  extended  the  grant  to  (en,  in- 
stead otfve,  sections,  to  be  selected  within  twenty  miles  on 
each  side  of  the  line,  fnd  defined  the  exceptions  in  more 
Hoecific  terms,  which  in  no  way  affect  the  question  at  issue. 
Upon  the  filing  by  the  company  of  a  map  designating  the 
general  route  of  the  road,  the  act  with  the  amendments, 
also  authorized  the  secretary  of  the  interior  to  withdraw  the 
land  within  twenty-five  miles  of  such  designated  route  from 
pre-emption,  private  entry,  or  sale.  The  bill  alleges,  that 
said  map  was  filed,  designating  the  general  route,  October 
5,  1864;  and  that  on  December  1,  1864,  the  secretary  of  the 
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interior  withdrew  the  lands  within  twenty-five  miles  of  the 
route  so  designated  from  pre-emption,  private  entry,  or 
sale. 

The  bill  avers  that  the  lands  in  qnestion  are  within  the 
prescribed  limits;  were,  at  the  time  of  the  said  withdrawal, 
and  "  cU  the  time  xohen  the  line  of  tlie  said  road  was  definiiely 
Jixedy^'  public  lands  of  the  Uuited  States,  and  were  alter- 
nate sections  designated  by  odd  numbers,  and  not  within 
any  of  the  said  exceptions  mentioned  in  any  of  the  said  acts. 
If  this  be  so,  then,  the  right  of  the  company  vested  and  be- 
came perfect,  and  it  was  entitled  to  a  patent  upon  fulfilling 
the  prescribed  conditions,  and  no  other  party  could  acquire 
any  right  under  the  laws  in  force  against  the  said  railroad 
corporations,  after  the  line  of  the  said  road  became  "  defi- 
nitely fixed,"  and  the  grant  had  become  thus  attached  to 
these  specific  tracts.     (Bee  cases  before  cited.) 

The  only  ground  upon  which  it  is  claimed  that  these 
lands  are  within  the  exception,  and,  therefore,  excluded 
from  the  grant,  is,  that  they  had  been  ''  reaei-ved'^  The  bill 
alleges  in  direct  terms  that  they  had  not  been  reserved. 
The  bill,  however,  makes  the  further  allegation,  that  the 
only  reason  that  patents  were  not  issued  to  complainant 
was,  ''that  at  the  date  of  the  final  location  of  the  road, 
there  was  a  claim  to  said  land,  under  a  Mexican  grant, 
which  said  claim  was  without  any  foundation,  and  was 
wholly  void,  and  was  finally  rejected  by  the  supreme  court 
of  the  Uuited  States  in  December  term  of  1864,  long  before 
said  portion  of  said  road  was  completed  that  gave  the  right 
to  the  said  lands;  and  the  said  Mexican  claim  was  rejected 
because  the  alleged  grant  on  which  the  chiim  was  founded, 
was  a  fraud,  and  was  absolutely  void."  That  it  was  pre- 
tended by  the  officers  of  the  government,  ''that  the  fact  of 
said  lands  being  so  claimed,  made  them  *  reserved'  under  the 
act  of  congress,  whether  said  claim  was  just  or  unjust, 
legal  or  illegal,  and  that  on  this  account  alone,"  the  issue  of 
a  patent  to  complainant  was  refused.  This  allegation  pre- 
sents the  only  other  question  in  the  case  on  the  merits,  viz. : 
whether  the  mere  fact  that  the  lands  in  question  at  the  time 
of  the  filing  of  the  map  required;  the  time  of  the  with- 
drawal from  pre-emption,  private  entry,  or  sale;  and  the 
time  of  the  final  location  of  the  line  of  the  road,  were 
within  the  exterior  boundaries  of  a  tract  claimed  under  a 
Mexican  grant,  whether  fraudulent  or  genuine,  of  itself 
constitutes  them  lands  ^^reserved^'  within  the  meaning  of  the 
section  making  the  grant.  It  does  not  appear,  and  it  is  not 
claimed,  that  before  said  definite  location,  or  at  any  time, 
there  was,  in  fact,  any  actual  order  of  the  president,  or  of 
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any  department,  or  officer  of  the  government,  anthorized  to 
make  one,  made,  refterving  these  specific  lands,  or  any  lands 
"within  the  external  boundaries  of  this  pretended  grant. 

That  the  lands  were  public  lands  there  can  be  no  donbt. 
The  fact  that  they  were  claimed  under  a  fraudulent  and  in- 
valid Mexican  grant,  did  not  prevent  them  being  public 
lauds.  The  final  rejection  of  the  grant  did  not  change  the 
ownership  of  the  lands  from  the  claimant  to  the  United 
States.  It  was  only  an  adjudication — a  judicial  determina- 
tion— that  the  grant  was  invalid,  and  that  the  claimant  never 
had  any  right  whatever,  legal  or  equitable,  entitled  to  recog- 
nition under  the  treaty  with  Mexico;  or,  in  other  words,  an 
adjudication  in  a  litigation  between  the  only  party  setting 
up  any  claim,  and  the  United  States,  that  the  entire  title 
was  in  the  United  States;  and  that  the  lands  were  pftllic, 
7iot  private^  lands.  There  being  no  right  or  title  to  these 
lands  in  any  private  individual,  the  proposition  that  thej 
were  always  a  part  of  the  public  domain,  or  public  lands  of 
the  United  States,  from  the  time  of  their  cession  by  Mex- 
ico, seems  to  be  so  clear,  that  no  argument  can  m^tke  it 
plainer.  If  a  confirmation  relates  to,  and  takes  effect  from, 
the  date  of  the  filing  of  the  petition,  or  the  date  of  the 
grant,  as  held  in  man^  cases,  a  rejection  must  have  the  same 
relation.  But  there  is  no  occasion  to  apply  the  doctrine  of 
relation.  Being  public  lands  they  were  subject  to  grant, 
and  were  granted,  unless  within  some  one  of  the  exceptions 
made  in  the  granting  act.  It  is  not  pretended  that  they  are 
within  any  exception,  unless  it  be  under  the  head  of  "re- 
served" lands. 

As  before  stated,  it  is  not  pretended  that  there  was  any 
specific  order  by  any  competent  authority  reserving  these 
lands,  or  any  lands  embracing  these,  or  that  they  are  re- 
served at  all,  unless  by  force  of  some  statute  without  any 
further  act  by  any  department,  or  officer  of  the  government. 
"So  statute  has  been  called  to  my  attention,  reserving  them 
in  express  terms  from  this  grant  to  the  railroad,  in  conse- 
quence of  their  being  within  the  external  limits,  or  other- 
wise, of  an  invalid  Mexican  grant.  The  word  "reserved," 
itself,  as  used  in  the  railroad  acts,  does  not  profess  to  point 
out  what  lands  are  reserved,  within  the  meaning  of  the  act. 
It  does  not  attempt  to  deine  "reserved"  land.  It  does  not 
include  any  lauds  not  reserved  already  by  other  acts,  or 
other  words  or  provisions  than  the  word  itself.  In  other 
words,  we  must  go  outside  of  that  word,  "reserved,"  as 
there  used,  to  other  acts,  to  find  the  lands  intended  to  be 
'''^^ignated  by  it.  And  going  outside  of  this  word,  I  have 
referred  to  no  statute,  and  I  have  not  found  any,  that 
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appears  to  me  to  reserve  these  laods  from  grant.  I  find 
nothing  in  the  act  of  1851,  to  settle  private  laud  claims  in 
California,  reserving  any  lands  of  the  United  States  from 
any  grant  that  congress  may  see  fit  to  make.  So  far  as  I 
am  aware,  that  act  is  the  first  one  passed  affecting  the  titles 
to  lands  in  California.  There  were  no  public  lands  at  that 
time  open  to  sale,  or  pre-emption,  in  the  state  of  California. 
There  were  at  that  time  no  means  by  which  private  rights 
not  already  vested  or  initiated  under  the  laws  of  Mexico, 
could  be  acquired  in  any  of  the  public  domain  of  California. 
As  the  said  act  did  not  provide  for  any  disposition  of  the 
public  lands,  other  than  to  ascertain  what  grants  had  already 
Deen  made  by  the  Mexican  government,  and  to  perfect  the 
rights  inchoate,  or  otherwise,  in  the  said  grants,  and  there 
was  no  other  law  by  means  of  which  any  pre-emption  or 
other  rights  could  be  acquired  in  the  public  lands  of  Cali- 
fornia, and  the  president  having  the  power  already  to  re- 
serve any  land  for  the  government's  specific  uses,  there  was 
no  occasion  for  making  any  general  reservation  in  that  act 
to  avoid  future  complications,  and  none  was  made.  The 
whole  scope  and  purpose  of  the  act  was  to  ascertain  what 
lands  belonged  already  to  private  parties,  and  what  to  the 
public  domain;  and  this  object  must  be  kept  in  view  in  its 
construction.  The  disposition  of  the  public  lands  to  private 
parties  was  left  for  future  legislation. 

The  next  act,  so  far  as  I  am  advised,  affecting  the  public 
lands  in  California,  is  in  the  appropriation  made  for  the 
survey  of  the  public  lands  in  that  state  in  1852.  (10  Stat. 
90,  91.)  This  act  authorizes  the  dividing  of  a  certain  amount 
of  the  public  lands  into  townships  and  sections.  Also,  the 
survey  of  private  claims  under  Mexican  grants  presented  in 
good  faith  for  confirmation.  But  it  only  authorizes  the  sur- 
vey of  such  unconfirmed  grants  **a8  the  gradual  extensAona  of 
the  lines  of  the  public  surveys  as  he  (the  surveycr-generai)  shall 
find  wUhin  the  immediate  sphere  of  his  operations,  and  which 
he  is  satisfied  ought  to  he  respected  and  actually  surveyed  in  ad- 
vance of  confii-maiion.^  What  does  this  mean?  Certainly, 
not  that  all  lands  within  the  exterior  boundaries  of  a  Span- 
ish grant  shall  be  reserved  from  survey,  or  reserved  at  alL 
On  the  contrary,  it  expressly  authorizes  the  surveyor  gen- 
eral, when,  in  extending  the  lines  of  the  public  surveys,  he 
comes  upon  an  unconfirmed  Spanish  grant  of  the  usual 
kind,  which  he  is  satisfied  is  good,  and  ought  to  be  re- 
spected, to  survey  it,  "  in  advance  of  confirmation,"  in  order 
that  he  may  survey  as  public  lands  the  surplus,  after  satisfying 
the  grantf  and  thus  prepare  it  for  sale  as  soon  as  congress 
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should  see  fit  to  authorize  its  disposition.  Congress  had 
no  idea,  in  passing  this  act,  that  all  lands  within  the  exterior 
boundaries  of  a  grant  which  sometimes  embraced  ten  times 
the  amount  of  land  required  to  satisfy  the  ffrant  (and  in  one 
case,  the  whole  state  of  California  [see  Iturbide  v.  United 
States,  22  How.  29,  &nd  Fremont's  Case,  17  Id.  573*]  ),  had 
been  reseryed  for  any  purpose,  and  certainly  up  to  this 
time,  there  had  been  no  such  reseryation. 

The  act  of  March  3,  1853,  ''to  extend  pre-emption  rights 
to  certain  lands  therein  mentioned"  (10  Stat.  244),  clearly 
has  no  application.  It  had  reference  to  prior  legislation 
applicable  to  lands  in  the  older  states.  There  was  nothing, 
at  the  time  of  the  passage  of  the  act,  in  California,  to  which 
it  could  apply.  But  afterwards,  on  the  same  day,  the  next 
act  was  passed  by  congress,  relating  to  lands  in  California — 
the  act  of  March  3,  lo53,  ''to  proyide  for  the  suryey  of  the 
public  lands  in  California,  the  granting  of  pre-emption 
rights  therein,  and  for  other  purposes"  (10  Stat.  244-248). 
This  appears  to  be  the  first  act  under  which  rights  in  the 
public  lands,  as  against  the  United  States,  could  be  origin- 
ally acquired,  and  this  act  relates  to  this  specific  subject- 
matter,  and  coyers  and  disposes  of  the  entire  subject  for 
the  present.  Section  6  of  this  act  extends  the  right  of  pre- 
emption to  California,  and  excepts  from  the  right  of  "p)*6- 
emption  lands  claimed  under  any  foreign  grant  or  title." 
But  this  act  makes  no  exception  of  such  lands,  as  such,  from 
uny  other  grant  that  congress  may  afterwards  see  fit  to 
make.  Its  exception  only  applies  to  pre-emption,  and  other 
rights  to  be  acquired  under  that  act.  Besides,  the  act  itself, 
clearly  shows  that  lands  claimed  under  Spanish  grants 
are  not  intended  by  congress  to  be  included  under  the  head 
of  "reserved"  lands;  for  the  language  of  this  act  is,  "with 
the  exception  of  lands  *  *  *  reserved  by  competent  au- 
thority,'' and  then  adds,  "and  excepting  also  the  lands 
claimed  under  any  foreign  grant  or  title.*'  If  it  had  been 
Hupposed  that  the  land&r  within  the  exterior  boundaries  of  a 
Spanish  grant  would  be  included  in  the  words  "  reserved 
by  competent  authority,"  the  last  clause  would  haye  been 
useless.  It  was  not  so  supposed,  but  it  was  intended  to 
add  something  eli^e.  The  word  "and"  indicates  some  ad- 
ditional lands.     The  other  word,  "also,"  as  its  definition 

•  NoTK. — The  grant  to  Yturbide  was  finally  rejected  in  1860,  only,  about 
two  years  before  the  date  of  the  railroad  grant  in  question,  in  NewhcUl  v. 
Sanger.  Had  the  final  rejection  been  accidentally  delayed  till  July  2,  1862, 
not  a  foot  of  land  in  California  would  have  passed  to  the  railroad  oompany 
under  the  decision  in  NtwJuUl  v.  Sanger,  and  the  whole  grant  would  hare  been 
"defeated  by  the  judgment  of  the  court. 
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indicates,  shows,  too,  that  there  was  to  be  something  *'far* 
tber,"*  something  ''in  addition  to"  the  lands  already  in- 
olnded  in  the  word  **  reserved,''  excepted  from  pre-emption 
rights;  and  these  further  or  additional  lands  were  'Mands 
claimed  nnder  any  foreign  grant  or  title.  All  these  lands 
were  excepted  from  the  operation  of  the  pie-emplioii  laws. 
They  were  not  reservations.  There  is  a  clear  distinction 
between  reservations  and  exceptions.  Reservations,  in  the 
sense  here  used,  are  clearly,  '*  tracts  of  the  public  lands  re^ 
served  for  some  specific  use  "  (Webster's  Die),  such  as  for 
forts,  military  purposes,  Indians,  and  the  like,  or  lands  re- 
served generally  in  express  terms. 

All  reservations  of  this  kind,  and  also  lands  claimed  under 
Mexican  grants,  were  alike  "excepted"  from  the  operation 
of  the  pre-emption  laws.  Lands  "reserved  by  competent 
authority,"  were  excepted,  and  so  were  lands  claimed  under 
Spanish  grants  excepted,  not  reserved.  So,  in  like  manner, 
under  the  railroad  acts  in  question,  the  term  "  reserved,"  is 
manifestly  used  in  the  same  sense,  and  all  lands  so  "re- 
served," sold,  or  otherwise  disposed  of,  all  lands  to  which  a 
f»re-emption  or  homestead  right  had  attached,  were  eaxepted 
rom  the  operation  of  the  grant. 

The  act  of  congress  in  relation  to  Mexican  gi*ants  in  New 
Mexico,  also,  provides  that:  "Until  the  final  action  of  con- 
gress on  such  claims,  aU  lands  covered  t/iereby  shall  be  reserved 
from  sale  or  otherwise  disposed  of  by  the  government,  and  shall 
not  be  subiect  to  the  donations  granted  by  the  provisions  of  this 
act'^  (lU  Stat.  309,  sec.  8.)  This  is  as  specific  on  this 
point  as  the  act  extending  pre-emption  rights  to  California. 

Thus  it  is  apparent  that  whenever  congress  designs  to  ex- 
cept from  the  operation  of  any  legislative  grant,  or  reserve 
from  sale,  those  portions  of  the  public  lands  lying  within 
the  bounds  of  any  tract  claimed  under  a  Mexican  grant,  it 
has  no  difficulty  in  finding  and  using  apt  language  to  express 
the  intent  clearly  and  explicitly;  and  with  these  former  ads 
before  that  body,  it  can  hardly  be  supposed  that  congress 
would  have  failed  to  use  appropriate  words  to  exclude  this 
class  of  lands  in  the  railroad  grants,  had  such  been  the  de- 
sign. As  their  lands  are  not  m  terms  excepted,  it  must  be 
held  that  congress  did  not  intend  to  exclude  them  from  the 
operation  of  the  grant.  I  have  mentioned  the  only  acts 
relied  on,  and  they  are  the  only  ones  I  have  found,  from  which 
a  statutory  reservation  can  be  deduced,  independent  of  any 
specific  order  by  some  officer  of  competent  authority  reserv- 
ing the  lands.  It  is  not  pretended  that  there  is  found  any 
express  reservation  in  either,  or  all,  of  these  acts;  and  to  my 
mind  none  can  be  implied  by  any  reasonable  construction. 
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Besides,  I  find  nothing  in  the  policy  of  the  grant  that 
wonld  justify  any  such  strained  construction  or  implication. 
The  policy  of  the  act  was,  to  give  to  the  railroad  company 
every  alternate  section  of  the  public  domain  within  ten  miles 
on  each  side  of  the  road,  to  which  no  private  right  had  at- 
tached, and  not  already  appropriated  to  some  specific  public 
use,  to  aid  in  the  construction  of  this  great  public  improTe- 
ment.  The  donation  was  designed  to  be,  and  was,  lib* 
eral.  If  reservations  of  this  kind  could  be  worked  ont 
by  shadowy  implications,  in  extended  sections  of  the  conn- 
try,  there  would  be  no  land  granted,  and  no  aid  thereby  con- 
ferred. This  grant  is  to  receive  a  reasonable  construction, 
in  view  of  the  public  object  to  be  accomplished;  and  so 
coDstming  it^  it  is  obvious,  that  the  act  granted  everything 
within  the  general  descriptions  not  taken  out  by  specific 
enumeration.  And  the  lands  in  question  are,  in  my  jndg* 
ment,  clearly,  not  within  the  meaning  of  any  one  of  the  classes 
enumerated.  The  railroad  act  does  not  define  its  exceptions 
by  reference  to  the  pre-emption  laws  as  a  test.  It  names 
specifically  each  class  intended  to  be  excluded,  and  each 
has  a  suuject-matter  npon  which  it  can  clearlj  operate, 
without  embracing  lands  of  the  class  in  question.  I  am 
satisfied  that  the  lands  in  qnestion  are  within  the  grant  to 
the  Central  Pacific  Bailroad  Company. 
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i.  Timber  ov  Pubuc  Lands  in  OaKooN.—The  act  of  Jnne  3,  1878  (20 
Stat.  88),  giving  permiasion  to  the  residents  of  Coloimdo,  Nevada^  the 
territories,  "and  other  mineral  districts  of  the  United  States^**  to  cut 
timber  for  certain  purposes  upon  the  mineral  lands  therein,  does  not  ap> 
ply  to  Oregon,  but  the  subject  of  cutting  timber  on  the  public  land* 
within  such  state  is  regulated  by  the  act  of  the  same  date  (20  Stat.  89), 
proTiding,  among  other  things,  for  the  sale  of  timber  lands  therein. 

2.  MiNKBAL  District.— This  term,  as  used  in  the  first  of  the  said  acts  of 
June  3,  1878  (20  Stat.  88),  has  no  application  to  Oregon,  there  being  no 
such  division  or  district  of  the  state  established,  either  by  law  or  com- 
mon reputation. 

^.  CuTHNO  Timber— Who  mat  and  What  for.— Under  tiie  act  of  Jnne 
3, 1878  (20  Stat.  89),  persons  occupying  the  public  lands  in  Oregon  under 
the  mining,  pre-emption,  or  homestead  laws  of  the  United  States,  may 
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cut  and  «0e  the  timber  thereon  oonvenieat  for  the  purpoeei  of  snch  oo- 
cnpaocy,  and  may  also  take  other  timber  from  the  public  landa,  if  need 
be,  sufficient  to  maintain  the  necessary  improvements  on  the  lands  to 
occupied;  but  any  cutting  or  removing  timber  from  the  public  lands 
otherwise  than  this — as  with  intent  to  dispose  of  or  wantonly  to  destroy 
the  same,  is  a  trespass,  for  which  the  party  guilty  of  the  same  is  liable^ 
civilly  and  criminally.    (20  Stat.  90.) 

Before  Deadt,   District  Judge. 
J.  F.  Watson,  for  plaintiC 
John  J.  BaUeray,  for  defendant. 

Dbady,  J.  This  action  is  brought  by  the  United  States 
to  recover  from  the  defendant  the  sum  of  ten  thousand  dol- 
lars damages  for  wrongfully  cutting  and  carrying  away  cer- 
tain timber,  between  January  1,  1879,  and  the  commence- 
ment of  the  action — ^August  17,  1881 — then  being  and 
growing  upon  that  parcel  of  the  unsurveyed  public  lands 
of  the  plaintiff,  situated  in  Baker  county,  Oregon,  which, 
if  surveyed,  would  be  township  11  south,  of  range  40  east, 
of  the  Wallamet  meridian,  with  intent  to  dispose  of  the 
same;  and  for  that  he  ''did  convert  and  dispose  of  the 
same.** 

The  defendant,  for  answer  to  the  complaint,  denies  the 
allegations  thereof,  and  for  a  further  answer  says — that  at 
the  time  of  committing  the  alleged  unlawful  acts  the  de- 
fendant was  a  citUEcn  of  the  United  States,  over  twenty-one 
years  of  age,  and  a  hcyna  fide  resident  of  "a  mineral  dis- 
trict of  the  United  States,"  consisting  of  Baker,  Grant, 
Union,  Umatilla,  and  Wasco  coui^ties,  the  same  being  ''  the 
fourth  mineral  district  of  the  United  States  in  the  state  of 
Oregon,*'  and  that  while  he  was  such  a  resident  he.  did  en- 
ter upon  the  unsurveyed  tract  of  public  land  aforesaid,  the 
same  being  within  said  mineral  district,  and  ''cut  and  re- 
move therefrom  a  small  number  of  trees  growing  thereon;" 
that  said  tract  of  land  was  mineral  land,  and  not  subject  to 
entry  under  any  law  of  the  United  States,  "  except  for  min- 
eral entry;"  that  said  trees  were  "cut  and  removed,  rnd 
actually  used  for  building,  agricultural,  mining,  and  do- 
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mestio  purposes,  by  defendant  and  oihers,  within  said  min- 
eral district;**  and  that  the  cutting  and  remoying  of  said 
trees  constitnte  the  trespass  mentioned  in  the  complaint. 

The  plaintiff  demnrs  generally  to  this  defence.  The  first 
act  of  congress  which  in  terms  aathorised  or  permitted  the 
catting  of  timber  upon  the  public  lands  bj  a  private  per- 
son, for  any  purpose,  was  passed  June  3,  1878  (20  Stat. 
88),  and  is  entitled,  ''An  act  to  authorize  the  citizens  of 
Colorado,  Nevada,  and  the  territories,  to  fell  and  remove 
timber  on  the  public  domain  for  mining  and  domestic  pur- 
poses." 

This  act  contains  three  sections.  The  first  one  authorizes 
any  honajide  resident  of  the  states  aforesaid  or  either  of  the 
territories — ^naming  them — **  and  all  other  mineral  districts 
of  the  United  States,"  ''to  fell  and  remove  for  building, 
agricultural,  mining,  or  other  domestic  purposes,**  any  trees 
growing  upon  the  public  lands,  "said  lands  being  mineral, 
and  not  then  subject  to  entry,  "except  for  mineral  entry; 
subject  to  such  regulations  as  the  secretary  of  the  interior 
may  prescribe  for  the  protection  of  the  timber  upon  said 
lands  and  other  purposes — ^with  a  proviso,  that  the  act 
should  not  "  extend  to  railroad  corporations.** 

The  second  section  makes  it  the  duty  of  the  officers  of  any 
local  land  office  "  in  whose  district  any  mineral  land  may  be 
situated,"  to  ascertain  whether  timber  is  cut  or  used  upon 
such  mineral  lands,  "  except  for  the  purposes  authorized  by 
the  act,**  and  to  give  notice  thereof  to  the  commissioner  of 
the  general  land  office. 

The  third  section  prescribes  the  punishment  for  a  viola- 
tion of  the  act  or  the  rules  made  in  pursuance  thereof. 

The  act  is  very  loosely  and  unskillfully  drawn,  and 
abounds  in  unnecessary  and  indefinite  phrases  and  clauses 
of  the  and-so-forth  character.  The  privilege  conceded  by 
it  is  limited  to  citizens  of  the  United  States — "  and  o/A«r 
persons**  resident  in  certain  states  and  territories,  naming 
them  ^  "  and  all  other  mineral  districts  of  the  United  States.** 
It  allows  timber,  "or  other  trees,^  to  be  cut  for  building, 
agricultural,  mining,  "  or  o^A^r  domestic"  purposes,  subject 
to  such  regulations  as  the  secretary  of  the  interior  may  pre- 
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scribe  for  the  protection  of  the  timber  and  nndergrowth, 
"and  for  other  purposes.'" 

On  the  same  day  another  act  was  passed  (20  Stat.  89), 
entitled — "An  act  for  the  sale  of  timber  lands  in  the  states 
of  California,  Oregon,  Nevada,  and  Washington  territory.** 
This  act  contains  six  sections.  The  first,  second,  and  third 
ones  provide  for  the  sale  of  the  **  unsurrejed  public  landa" 
within  these  states  and  this  territory  not  included  in  any 
reserrations  of  the  United  States,  valuable  chiefly  for  tim- 
ber or  unfit  for  cultivation,  which  have  not  been  offered  for 
sale,  in  quantities  not  exceeding  one  hundred  and  sixty 
acres  to  one  person  or  association  at  the  minimum  price  of 
two  dollars  and  fifty  cents  per  acre — with  a  proviso,  that 
the  act  should  not,  among  other  things,  authorize  the  sale 
of  a  '*  mining  claim**  or  ''  lands  containing  gold,  silver,  cin- 
nabar, copper,  or  coal.** 

Section  4  provides — ''That  after  the  passage  of  this  act 
it  shall  be  unlawful  to  cut  or  cause  or  procure  to  be  cut  or 
wantonly  destroy  any  timber  gromng  on  any  lands  of  the  Vniied 
Stales f"  in  the  states  or  territory  aforesaid,  "or  remove,  or 
cause  to  be  removed,  any  timber  from  such  public  lands 
with  intent  to  export  or  dispose  of  the  same,**  ^  *  * 
and  that  any  person  so  offending  shall,  on  conviction,  be 
fined,  for  every  such  offense,  not  less  than  one  hundred  dol- 
lars or  more  than  one  thousand  dollars,  with  a  proviso  that 
the  act  shall  not  ''prevent  any  miner  or  agriculturist  from 
clearing  his  land  in  the  ordinary  working  of  his  mining 
claim  or  preparing  his  farm  for  tillage,  or  from  taking  the 
timber  necessary  to  support  his  improvements.'* 

Section  5  provides  for  the  relief  of  persons  prosecuted  in 
said  states  and  territory  for  the  violation  of  the  timber  act 
of  March  2, 1831  (4  Stat.  472,  sec.  2461  B.  S.),  and  repeals 
section  4751  of  the  revised  statutes,  providing  for  the  dis- 
position of  penalties  and  forfeitures  incurred  under  said 
act  or  section,  and  directs  that  all  moneys  collected  under 
that  act  shall  be  covered  into  the  treasury  of  the  United 
States. 

Section  6  provides  that  all  acts  and  parts  of  acts  incon- 
sistent with  such  act  are  repealed. 
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In  support  of  this  plea  or  defense  counsel  for  the  defend- 
ant contends:  1.  That  the  first  named  act  applies  to  Oregon, 
as  well  as  the  states  and  territories  therein  expressly  named, 
because  it  is  included  in  the  phrase — ''all  other  mineral 
districts  of  the  United  States;"  and  2.  That  the  permission 
contained  in  the  first  section  of  such  act  to  fell  and  remote 
timber  is  not  limited  to  the  land  occupied  by  the  party  cut- 
ting  or  removing  it,  nor  to  the  quantity  needed  for  his  indi- 
vidual use,  but  that  it  is  a  license  to  every  resident  of  a 
"mineral  district"  so  called  in  the  United  States  to  fell  and 
remove  all  the  timber  he  may  from  any  portion  of  the  pub- 
lic lands  in  such  district,  whether  mineral,  agricultural,  or 
timber,  to  be  used  by  any  one  within  the  district  for  build- 
ing, agricultural,  mining,  or  other  domestic  purposes;  and 
further,  that  the  second  act,  although  made  applicable  to 
Oregon  by  name,  in  no  way  affects  or  limits  the  operation 
of  the  first  one  therein. 

If  this  is  the  law,  then  all  the  timber  on  the  public  lands 
in  Oregon  may  be  cut  and  removed  therefrom  with  impu* 
nity;  provided,  it  is  not  done  for  the  purpose  of  being  ex- 
ported from  the  state  or  mineral  district  where  cut.  No 
adequate  reason  is  given  or  suggested  why  congrcHS  should 
thus  suddenly  depart  so  far  from  the  traditional  policy  of 
the  government  to  preserve  the  timber  on  the  public  lands 
for  the  use  of  those  to  whom  it  might  ultimately  dispose  of 
them. 

The  argument  hinges  upon  the  meaning  and  application 
of  the  phrase  ''mineral  district."  The  use  of  it  in  the 
United  States  statutes  is  new  and  confined  to  this  act.  As 
a  matter  of  fact,  so  far  as  appears,  there  is  no  section  of 
this  state  known  and  defined  as  the  mineral  district.  Being 
known  neither  in  law  nor  fact  as  the  designation  of  any  well- 
defined  or  exact  locality,  it  is  as  void  of  meaning  and  inca- 
pable of  application  as  the  phrase  "tree  district,"  "stone 
district,"  "alkali  district,"  or  "water  district." 

The  title  of  the  act  does  not  contain  the  phrase,  but  lim- 
its its  operation  to  the  citizens  of  Colorado,  Nevada,  and 
the  territories;  and  it  is  not  probable  that  there  was  any 
thought  in  the  mind  of  congress  of  extending  it  any  fur- 
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tfaer.  The  phrase  ''mining  district"  is  well  known,  and 
means  a  section  of  country  usuallj  designated  by  name  and 
described  or  understood  as  being  confined  witbin  certain 
natural  boundaries,  in  which  gold  or  silver  or  both  are 
found  in  paying  quantities,  and  which  is  worked  therefor, 
under  rules  and  regulations  prescribed  by  the  miners 
therein — ^as  the  White  Fine,  the  Humboldt,  etc.  This  term 
and  the  thing  signified  by  it  are  also  recognized  by  the 
United  States  statutes,  sees.  2319,  2324  of  the  B.  S. ;  Gopp's 
U.  S.  Min.  Lands,  471. 

There  is  no  method  of  proceeding  known  to  the  law  by 
which  a  district  of  country  can  be  prospected,  surveyed,  and 
established  or  declared  to  be  a  "mineral  district."  The 
ordinary  surveys  of  the  public  lands  do  not  include  any  ex* 
amination  or  exploration  of  them  for  mineral  deposits — the 
surveyor  being  only  required  ''  to  note  in  his  field-book  the 
true  situation  of  all  mines,  salt  licks,  salt  springs,  and  mill- 
seats  which  come  to  his  knowledge."  (Subd.  7,  sec.  2395 
of  theB.  &) 

By  section  12  of  the  act  of  May  10,  1872,  entitled  ''An 
act  to  promote  the  development  of  the  mining  resources  of 
the  United  States"  (17  Stat.  95;  sec.  2334  of  the  B.  S.),  it 
is  provided  that  the  surveyor  general  "  may  appoint  in  each 
laytd  district  containing  mineral  lands,  as  many  compe- 
tent surveyors  as  shall  apply  for  appointment  to  survey 
mining  claims."  This  "land  district"  is  a  division  of  the 
state  or  territory  as  the  case  may  be,  created  by  law,  in 
which  is  located  a  land  office  for  the  disposition  of  the  pub- 
lic lands  therein. 

There  are  four  of  them  in  this  state.  It  is  probable  that 
these  "land  districts"  in  the  mining  states  like  Colorado 
and  Nevada,  were  sometimes  familiarly  spoken  of  as  "the 
mineral  districts,"  from  whence  the  phrase  found  its  way 
into  the  act  of  June  3,  1878.  Bat  although  there  are 
"some  mineral  lands"  and  "mining  districts"  in  Oregon, 
it  is  not  known  that  there  is  any  considerable  or  contigaous 
section  of  the  country,  to  which  the  term  "mineral  dis- 
trict" could  properly  be  applied,  and  it  is  certain  that  there 
is  none  to  which  it  is  applied  by  law. 
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It  may  be  admitted  that  the  use  of  the  general  words, 
''all  other  mineral  districts  of  the  United  States/' imme- 
diately following  the  enumeration  of  the  particular  states 
and  territories  mentioned,  is  some  evidence  of  an  intention 
by  congress  to  extend  the  operation  of  the  act  beyond  the 
limits  of  said  states  and  territories.  But  the  difficulty  is, 
that  the  language  used  has  no  definite  signification  or  local 
application,  and  therefore  must  fail  to  have  any  effect,  for 
want  of  certainty. 

Besides,  this  act  is  one  in  favor  of  individuals,  and  in 
derogation  of  the  rights  of  the  pablic — the  whole  people  of 
the  United  States — to  whom  these  lands  and  timber  belong, 
'  and,  therefore,  is  not  to  be  enlarged  by  construction  so  as 
to  include  things  or  persons  not  expressly  enumerated, 
mentioned,  or  described  therein  with  reasonable  certainty. 
(Smith's  Oom.,  sec.  738  et  seq,)  For  these  reasons  the  act, 
in  my  judgment,  is  not  applicable  to  Oregon,  but  is  con- 
fined to  the  states  and  territories  therein  expressly  men- 
tioned. 

By  act  number  2  of  the  said  acts  of  date  of  June  3,  1878, 
it  is  declared  unlawful  to  cut  any  timber  on  any  of  the  pub- 
lic lands  in  Oregon,  with  the  exception  of  that  cut  by  a 
"miner  or  agriculturist,"  in  the  ordinary  working  or  clear- 
ing of  his  mining  claim  or  farm,  or  that  taken  therefrom  to 
support  his  improvements  on  such  claim  or  farm.  This 
provision  is  inconsistent  with  and  repugnant  to  the  license 
to  cut  timber  contained  in  act  nnmber  1.  Either  the  pro- 
hibition contained  in  act  number  2  must  be  limited  and  re- 
strained by  construction,  so  as  not  to  apply  to  mineral  land, 
land  subjected  to  "mineral  entry,"  or  act  number  1  must 
be  held  not  applicable  to  Oregon.  Both  cannot  be  in  full 
force  in  the  same  place.  It  may  be  said  that  number  2, 
being  subsequent  in  point  of  place  in  the  statute,  is  pre- 
sumed to  have  been  passed  subsequently  to  the  other,  and 
therefore  repeals,  or  modifies  it,  so  far  as  they  are  in  con- 
flict. 

But  both  acts  being  passed  on  the  same  day,  and  meas- 
urably upon  the  same  subject,  I  think  they  may  best  be  con- 
sidered as  parts  of  one  act,  and  each  be  allowed  to  stand 
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and  have  effect  as  far  as  it  can  without  conflict  with  the 
other. 

It  cannot  be  said  that,  in  passing  act  No.  1,  congress  ex« 
pressly  included  Oregon  in  the  license  therein  given  to  cut 
timber  on  the  public  lands,  and  it  is  only  claimed  that  it 
contains  some  general  words  which  may  be  interpreted  so 
as  to  include  it,  while  upon  the  very  face  of  the  act  it  is 
plain  that  in  the  passage  of  No.  2,  it  was  the  intention  of 
congress  to  regulate  the  subject  of  the  sale  and  use  of  the 
timber  upon  any  of  the  public  lands  in  Oregon.  This  be- 
ing so,  the  only  reasonable  conclusion  is,  that  act  No.  2 
excludes  No.  1,  even  if  there  was  any  ground  for  holding 
the  latter  applicable  to  this  state  under  any  circumstances. 
The  subject  is  fully  regulated  by  the  former  act,  and  there 
is  nothing  left  for  the  latter  one  to  operate  upon  withont 
displacing  some  provision  of  the  other.  The  provision  for 
the  sale  of  timber  lands,  for  the  prevention  of  cutting  tim- 
ber on  the  public  lands,  and  for  allowing  the  miner  and 
farmer  to  cut  and  use  the  timber  on  their  claims,  and  to  take 
it  from  the  public  lands  for  the  improvement  of  such  claims, 
covers  the  whole  ground,  and  if  allowed  to  be  in  full  force 
here,  must  exclude  the  Colorado  act  from  the  state. 

The  plea  is  insufficient.  A  defence  to  an  action  for  un- 
lawfully cutting  timber  on  the  public  lauds  in  this  state, 
must  show  that  it  was  cut  upon  the  mining  or  farming  claim, 
or  land  of  the  defendant  in  the  ordinary  course  of  working 
the  same  or  preparing  it  for  tillage,  as  the  case  may  be,  or 
was  taken  from  the  public  lands  for  the  necessary  improve- 
ments thereon. 

It  does  not  appear  from  the  plea  herein,  that  the  defend- 
ant out  the  timber  in  question  from  land  then  occupied  by 
him  for  the  purpose  of  mining  or  agriculture,  or  that  it  was 
cut  from  the  public  lands  for  maintaining  the  necessary  im- 
provements thereon. 

From  all  that  appears,  the  defendant  was  unlawfully  en- 
gaged in  cutting  timber  from  the  public  lands,  and  is  at 
least  liable  to  the  plaintiff  in  damages  equal  to  the  value 
thereof. 

The  demurrer  is  sustained. 
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United    States    v.  Joseph   D.   Young  et  al. 
United  States  v.  Jerry  C.  White. 

Deadt,  J.  These  two  actions  are  also  for  trespasses  upon 
the  public  lands  in  Baker  county,  and  the  demurrers  to  the 
defenses  thereto  were  argued  and  submitted  at  the  same 
time  as  the  demurrer  in  the  foregoing  one. 

In  the  first  the  plaintiff  claims  three  thousand  dollars 
damages  for  the  unlawful  cutting  of  timber  on  that  portion 
of  the  public  lands  that  would,  if  surveyed,  be  township  10 
south  of  range  37  east  of  the  Wallamet  meridian,  with  intent 
to  dispose  of  the  same,  since  January  1,  1879. 

The  defense  is,  that  in  1872  each  of  the  defendants  en- 
tered upon  one  hundred  and  sixty  acres  of  public  land, 
which,  if  surveyed,  would  be  in  township  9  south  of  the 
range  and  meridian  aforesaid,  with  intent  to  pre-empt  the 
same,  and  erected  thereon  a  dwelling-house  and  other  im- 
])rovements  of  the  value  of  four  thousand  dollars,  with  tim- 
ber cut  therefrom ;  that  in  the  same  year  the  defendants 
located  a  placer  mining  claim  in  said  township  9  and  within 
a  mineral  district  of  the  United  States,  of  not  more  than 
one  hundred  and  sixty  acres,  for  which  they  have  since  ob- 
tained a  patent  from  the  United  States,  upon  which  they 
cut  timber  to  work  the  same,  and  for  the  improvement  of 
their  agricultural  claims,  within  the  dates  alleged;  that  the 
defendants,  being  citizens  of  the  United  States  and  resi- 
dents of  said  township  9,  did  within  the  dates  alleged  in 
the  complaint  enter  upon  and  out  and  take  from  certain 
mineral  lands  situate  in  said  township  and  adjoining  the 
mining  claim  of  the  defendants,  for  building,  mining,  agri- 
cultural, and  domestic  purposes,  '^  certain  trees  and  timber 
being  and  growing"  thereon,  amounting  to  one  hundred 
thousand  feet,  which  *'  trees  and  timber'*  were  used  for  the 
purposes  aforesaid;  and  that  these  acts  are  the  same  as 
those  complained  of  by  the  plaintiff.  This  defense  has 
been  pleaded  and  treated  by  counsel  as  one,  but  it  really 
contains  three  separate  defenses  to  three  distinct  supposed 
trespasses. 
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To  the  first  and  second  the  demurrer  is  not  well  taken. 
The  defendants  were  authorized  to  cut  the  timber  upon 
tlieir  pre-emptions  and  mining  claim  as  they  did  either  un- 
der section  4  of  the  act  of  June  3,  1878,  sup^a,  or  if  cut 
prior  to  that  time,  then  under  the  construction  given  by 
this  court  in  V.  8.  v.  Ndaon,  5  Saw.  68,  to  the  act  of  March 
2,  1831  (B.  S.y  sec.  2461),  to  the  effect,  that  congress  by  the 
enactment  of  the  pre-emption,  homestead,  and  mining  laws, 
had  so  far  modified  that  act,  that  pre-emptors  and  others 
occupying  public  lands  under  such  laws  might  cut  and  use 
the  timber  thereon  for  the  purposes  of  such  occupation. 

But  to  the  third  defense  the  demurrer  is  well  taken.  The 
timber  thereby  admitted  to  have  been  cut  was  not  cut  upon 
the  mining  or  agricultural  claims  of  the  defendants,  nor 
upon  the  public  lands  for  the  necessary  improvement  of  said 
claims,  but  upon  lands  unoccupied  by  the  defendants  and 
for  sale  or  disposition  to  the  public.  For  the  averment 
that  they  were  cut  and  used  for  **  building,  mining,  agricul*' 
tural,  and  domestic  purposes"  comes  far  short  of  saying  that 
they  were  so  used  by  the  defendants  exclusively  or  at  all. 
And  if  it  should  even  be  construed  as  an  allegation  that  the 
timber  was  used  by  the  defendants,  still  it  is  not  sufficient, 
as  they  were  only  permitted  to  take  such  timber  from  the 
public  lands  as  might  be  necessary  to  maintain  the  improve- 
ments on  their  mining  and  agricultural  claims. 


In  the  second  the  plaintiff  claims  three  tl\pusand  dollars 
damages  also  for  cutting  timber  on  public  lands  in  what 
would  be,  if  surveyed,  township  11  south  of  range  42  east 
of  the  meridian  aforesaid,  since  January  1,  1879. 

The  defense  in  this  case  is,  that  at  the  date  of  the  com- 
mission of  the  acts  complained  of,  the  defendant  was  iu 
partnership  with  H.  G.  Hines,  both  of  whom  were  American 
citizens  and  residents  of  the  township  aforesaid  and  within 
a  mineral  district  of  the  United  States,  and  being  so,  caused 
to  be  cut  upon  the  public  lands  in  said  township  timber  to 
the  amount  of  seventy-five  thousand  feet,  which  was  used 
for  building,  mining,  agricultural,  and  domestic  purposes 
within  said  mineral  district. 
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This  is  simply  a  case  of  catting  timber  on  the  public  lands 
for  sale  or  disposition  to  the  public  within  the  land  district 
\^here  cut,  and  under  the  ruling  in  SmitKa  Case^  is  a  tres- 
pass for  which  the  defendants  are  liable  to  the  plaintiff  in 
damages  equal  to  the  value  of  the  timber  cut. 

The  demurrer  is  sustained. 


Max  Goldsmith  v.  Martin  Sachs  et  al.  Isam 
White  v.  Martin  Sachs  et  al.  Levy  Whttb 
i*.  Martin  Sachs  et  al. 

ClBCmT  COTTBT,    DiSTBICT  OF  GAUFOBmA. 

Mkt  15,  1882. 

1.  OoNTRAGT  FOR  FuTUiLB  Paktnbbship. — Where  eevenl  parties  agree  to 

enter  into  partnership  on  a  future  day,  but  a  part  refuse  to  enter  upon 
the  business  in  pursuance  of  the  terms  agreed  upon,  and  the  partnership 
is  never  launched,  whereby  the  others  are  injured,  the  only  remedy  is  an 
action  at  law  for  the  breach. 

2.  Sams — Parties. — Where  seven  parUes  agree  to  enter  into  a  partnenhip 

at  a  future  day,  the  language  being,  "they  have  agreed  to  become  part- 
ners," and  four  out  of  the  seven,  afterwards,  jointly  refuse  to  enter  into 
the  partnership,  and  thereby  commit  a  breach,  by  reason  of  which  each 
of  the  others  sustains  several,  but  no  joint  damages,  each  party  so  sus- 
taining several  damages  may  maintain  an  action  against  the  parties 
jointly  committing  the  breach,  without  joining,  either  as  plaintifis  or 
defendants,  the  others  who  have  committed  no  breach. 

3.  Parties  Jointly  Comiiittino  a  Breach  of  a  contract  may  all  be  joined 

as  defendants. 

4.  Void  for  UNCERTAiinY. — ^Where  the  contract  provides,  that  "the  busi- 

ness of  the  partnership  shall  be  buying,  selling,  and  dealing  in  dry  goods, 
and  furnishing  goods,  and  such  other  merchandise  as  may  be  convenient 
and  profitable  to  all  parties  concerned,"  the  description  of  the  business 
is  not  so  vague  and  indefinite  as  to  render  the  contract  void  for  unoer- 
tainty. 

5.  Damages. — Where  the  complaint  presents  a  case  for  some  damages,  even, 

if  only  nominal,  it  is  not  necessary,  on  demurrer,  to  determine  the  rule 
of  damages. 

6.  Joint  and  Several  Contracts. — Rule  in  regard  to  parties  stated,  where 

contracts  are  not  in  express  terms,  either  joint  or  several;  or  when  a 
contract  will  be  regarded  as  joint;  and  when  as  severaL 
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Before  Sawteb,  Circuit  Jndge. 

Deuubbeb  to  complaint.  The  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

McAUister  dk  Bergin,  for  plaintiff. 

JVilaon  dk  WUson^  for  defendants. 

Sawteb,  Gircait  Jndge.  This  is  an  action  on  a  contract 
to  enter  into  a  partnership,  which  the  defendants  are  alleged 
to  have  refused  to  carry  out.  They  contend  that  the  part- 
nership never  went  into  effect,  and,  consequently,  that  there 
are  no  partnership  affairs  to  settle  up.  It  is,  also,  correctly 
contended,  that  only  an  action  at  law  will  lie  for  the  breach. 
But  this  is  an  action  at  law  by  one  of  the  parties  against 
several  of  the  others,  who  are  alleged  to  have  refused  to  go 
on  with  the  partnership.  The  parties  to  the  contract  are 
Isam  White,  E.  L.  Heller,  S.  W.  Heller,  Martin  Sachs, 
Sanford  Sachs,  Max  Goldsmith,  and  Levy  White. 

This  action  is  by  Goldsmith  against  the  two  Sachs,  and 
the  two  Hellers.  Neither  Isam  White,  nor  Levy  White,  is 
joined  as  plaintiff  or  defendant.  He  alleges  special  sev- 
eral damages  resulting  to  him,  alone,  from  the  breach.  It 
is  claimed  by  the  defendants,  that  this  action  cannot  be 
maintained  if  the  parties,  L.  and  I.  White,  are  not  joined. 
The  only  terms  of  the  contract  indicating  its  character, 
whether  joint  or  several,  are,  "They  have  agreed  to  be- 
come partners."  That  is  the  language  of  the  contract. 
The  contract,  therefore,  is  not,  in  express  terms,  either 
joint  or  several. 

In  the  case  of  Capen  v.  Barroivs,  1  Gray,  376,  the  court 
citing  Broom  on  Parties,  pp.  8  and  10,  these  rules  are  laid 
down :  Where  the  covenant  is,  in  its  terms,  several,  but  the 
itUef^esi  of  the  covenantees  is  joint,  they  must  join  in  suing 
upon  the  covenant;  2.  Where  the  covenant  is,  in  its  terms, 
expressly  and  posUivdy  joint,  the  covenantees  must  join  in  an 
action  upon  the  covenant,  although  as  between  themselves, 
their  interest  is  several;  3.  Where  the  language  of  the  cov- 
enant is  capable,  of  being  so  construed,  it  shall  be  taken  to  be 
joint  or  several  according  to  the  intebest  of  the  covenantees. 
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The  last  is  the  category  in  which  this  contract  falls.  The 
terms  are  expressly  neither  joint  nor  several;  so  the  parties, 
according  to  that  rule,  may  consider  it  as  either  joint  or 
several,  according  to  their  interest,  and  the  nature  of  the 
cause  of  action.  Certainly,  each  party  has  an  interest  in 
having  each  and  all  of  the  other  parties  go  on  with  the 
partnership  and  carry  out  the  agreement.  Each  has  a  sev- 
eral interest  in  carrying  out  that  partnership  arrangement. 
He  cannot  sue  them  all,  at  law,  because  some  of  them  have 
committed  no  breach.  There  is  no  cause  of  action  against 
them.  He  cannot  join  them  all  as  plaintiffs,  because  all  are 
not  injured,  or  have  not  all  sustained  the  same  injury. 

The  injury  complained  of  is  not  joint.  It  affects  no  one 
but  the  plaintiff.  If  a  recovery  is  had  for  the  damages  al- 
leged, the  partnership  assets  are  neither  increased  nor  di- 
minished. The  plaintiff  does  not  contribute  to  pay  his  own 
judgment,  nor  do  any  of  the  others  share  in  the  judgment. 
He  could  not  join  as  party  plaintiff  those  who  are  guilty  of 
the  breach,  and  liable  for  the  damages,  because  the  dam* 
ages  are  several  and  his  own,  and  not  theirs.  The  parties 
sued  cannot  be  both  plaintiffs  and  defendants;  and  unless 
he  can  sue  those,  alone,  who  committed  the  breach  and  are 
liable,  there  is  no  remedy  whatever.  There  would  be  a 
wrong — an  injury — ^without  a  remedy.  His  several  interest 
is  injured  by  the  action,  alone,  of  those  sued  for  which  he 
alleges  special  damages.  He  must  be  entitled  to  recover 
against  somebody,  and  it  must  be  against  those  who  are 
guilty  of  the  breach,  or  nobody.  Nobody  else  can  share  in 
th^t  recovery,  or  be  compelled  to  contribute  to  the  pajrmeut 
of  the  judgment,  if  he  does  recover  damages.  Although  not 
so  in  express  terms,  I  do  not  perceive  why  the  contract 
might  not  be  regarded  as  a  contract  both  joint,  and  several, 
a  contract  by  each  party  with  all  the  others  to  enter  into 
a  partnership  with  all  the  others;  also,  a  contract  between 
each  one,  with  each  or  more  of  the  others,  that  he  will  go 
into  partnership  with  all  the  others.  That  would  seem  to 
be  the  effect.  The  interests  of  the  parties  seem  to  require 
it  to  be  so  regarded. 

It  is  a  contract  sui  genei'ia.    None  of  the  cases  cited  are 
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exactly  in  point,  bat  that  seems  to  be  the  rule  as  stated  in 
Gray,  and  in  Broom  on  Parties,  pp.  8,  10.  In  the  case  in 
Oray,  the  language  is  precisely  in  effect  the  same  as  in  this 
case :  "  Have  agreed  to  become  partners,"  in  one,  and  **  par- 
ties agreed  to  form  a  partnership"  in  the  other.  The  inter- 
est is  held  to  be  joint  in  that  particular  action.  The  rule  of 
the  cases  appears  to  be  this:  where  the  interest  in  the  cause 
of  action  is  seyeral,  the  parties  should  sue  separately,  if 
the  covenant  is  not  ''expressly  and  positively"  in  terms  joint. 
In  Sanders,  page  164,  in  a  note  to  Ecdesion  v.  Clipaham^ 
cited  by  the  defendant,  it  is  said:  ''So,  though  a  man  cov- 
enant with  two  or  more  jointly,  yet,  if  the  irUerest  and  cause 
of  action  of  the  covenantees  be  several  and  not  joint,  the 
covenant  shall  be  taken  to  be  several,  and  each  of  the  cov- 
enantees may  bring  an  action  for  his  particular  damage,  not- 
withstanding the  words  of  the  covenant  are  joint.'' 

The  case  coming  nearest  to  this,  that  I  have  seen,  is 
Vance  et  al.  v.  Blair,  18  Ohio,  632.     The  parties  entered 
into  an  agreement  with  reference  to  a  particular  transac- 
tion, which  would  make  them  partners  in  that  transaction. 
Two  of  them  finally  sold  out  to  a  third,  before  commencing 
operations;  and  the  third  violated  the  agreement,  and  the 
two  remaining  parties  sued  that  third  party  for  the  viola- 
tion of  the  agreement.     On  demurrer  for  want  of  parties, 
the  court  says:  "Another  objection  is,  that  Cary  and  Hyatt 
are  not  parties  to  the  action.     Gary  and  Hyatt,  although 
parties  to  the  contract,  we  think  could  not  be  parties  to  this 
suit.    Before  the  work  commenced,  as  can  be  fairly  infeiTed 
from  the  declaration,  they  sold  out,  each  his  one  sixteenth 
of  the  right  to  the  contract,  to  Blair.     They  have  no  cause 
of  complaint  against  either  party;  nor  can  either  party  com- 
plain of  them.    They  have  not  broken  the  contract,  nor  has 
either  of  the  parties  broken  it  with  them.     They  cannot 
maintain  a  suit  against  Blair,  because  Blair  admitted  to 
them  their  rights  under  the  contract,  and  paid  them  what 
they  were  willing  to  take  for  those  rights.     The  plaintiffs 
cannot  maintain  a  suit  against  them,  because  they  duly 
claimed  and  received  what  they  had  a  right  to,  under  the 
contract — the  same  that  the  plaintiffs  were  claiming  in  this 
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suit. '!  And,  theref  ore^  the  court  OTemded  the  demorrer  upon 
that  groand,  but  sustained  it  upon  another  technical  ground, 
haying  no  relation  to  this  question.  Levy  and  Isam  White 
were  willing  to  go  on,  and  are  not  liable.  Why  should  the 
plaintiff  sue  them  ?  They  have  no  interest  in  his  recoveiy; 
why  shoxdd  they  join  ?  The  only  parties  to  the  breach  and 
the  damages  alleged,  are  the  plaintiff  and  the  defendants. 
If  plaintiff  cannot  sue  in  d;hat  way,  he  cannot  sue  at  all. 
He  has  no  right  of  action  in  equity,  because  the  partner- 
ship was  never  launched.  The  afjpreement  is,  to  enter  into 
partnership  at  a  future  day,  which  the  defendants  refuse  to 
do.  Certainly,  the  defendants  cannot  be  both  plaintiffs 
and  defendants  in  an  action  at  law.  I  think  that  point  not 
tenable. 

The  next  point  is,  that  the  defendants  cannot  be  joined. 
It  is  alleged  that  they  jointly  conspired  together  to  commit 
the  breach;  that  they  jointly  conspired,  and  jointly  acted. 
Then  they  are  jointly  liable.  I  do  not  see  why  they  cannot 
be  joined.  It  may  be  true,  that  if  one  of  them  had  refused 
to  carry  out  the  contract  alone,  the  other  defendants  would 
be  entitled,  on  that  ground,  to  refuse  to  go  on  with  the  others 
without  him.  But  that  is  not  set  up.  That  is  not  the  case 
made  by  the  complaint.  It  may  be  a  proper  matter  for  an- 
swer. It  is  contended  that  plaintiff  cannot  recover,  becan&e 
if  any  one  of  the  parties  to  the  contract  refused  to  carry  it 
out,  the  rest  would  be  entitled  to  repudiate  the  contract 
until  he  consents,  because  they  only  agreed  to  go  into  part- 
nership with  the  others  alone.  That  is  not  the  aspect  pre- 
sented in  this  case.  It  is  not  alleged  here,  that  one  refuses 
to  go  on,  and  that  the  co-defendants  refuse  to  go  on  because 
of  that  refusal.  The  allegation  is,  that  the  defendants 
*' jointly  conspired  together,  and  jointly  committed  the 
breach  complained  of.*"  That  is  the  allegation.  I  think 
that  ground  is  not  tenable. 

The  further  point  is  made,  that  the  contract  is  void  for 

uncertainty.     ''The  business  of  the  partnership  shall  be 

buying,  selling,  and  dealing  in  dry  goods  and  furnishing 

goods,  and  such  other  wares  and  merchandise  as  may  be 

•convenient  and  profitable  to  all  parties  concerned."    Cer- 
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tainly,  the  dry  goods  bnsinessand  famishing  goods  business, 
most  be  sufficiently  well  known  to  merchants  to  make  it 
reasonably  certain  what  the  subject-matter  is.  Then,  as  to 
^*  suoh  other  wares  and  merchandise  as  may  be  convenient 
and  profitable/'  I  see  no  objection  to  it,  if  the  parties  so 
choose  to  stipxdate.  It  is  an  agreement.  First,  they  shall 
deal  in  dry  goods  and  the  general  furnishing  goods  business. 
Those  terms  have  a  well-known  meaning  among  mercantile 
men.  Then  the  further  agreement  is,  in  effect,  that  they 
shall  deal  in  such  other  wares  and  merchandise  as  they  may 
agree  upon,  to  be  couTenient  and  profitable.  If  they  choose 
to  put  it  in  that  form,  I  do  not  see  that  they  have  not  the 
right  to  do  so.  They  have,  substantially,  provided  a  mode 
and  means  of  making  it  specific,  by  leaving  it  for  their  fu- 
ture decision,  as  the  occasion  may  call  for  when  it  arises. 
I  think  the  demurrer,  therefore,  is  not  tenable  on  that  point. 
The  next  point  is,  that  either  party  could  dissolve  the 
contract,  consequently,  no  action  lies.  They  have  specified 
the  term  of  five  years  from  the  first  of  January  following, 
for  the  term  of  tiie  partnership;  and  it  is  provided,  that  in 
case  any  one  should  go  out  of  the  firm,  there  shall  be  no 
allowance  for  the  good-will.  After  executing  the  contract, 
these  parties  allege  that  they  made  certain  other  arrange- 
ments, which  defendants  knew,  at  the  time  of  making  the 
contract,  the  plaintiff  must  make  in  order  to  go  into  that 
partnership;  by  which  arrangement  plaintiff  necessarily  lost 
money.  And  then,  after  having  sustained  these  losses,  after 
taking  upon  himself  these  inconveniences,  with  the  knowl- 
edge of  defendants,  these  defendants  refused  to  carry  out 
the  arrangements  for  the  partnership,  whereby  the  plaintiff 
sustaiued  damages.  It  seems  to  me  there  is  a  cause  of  ac« 
tion  stated  here.  What  the^ule  of  damage  may  be,  would  be 
another  question.  What  the  amount  of  it,  another  question. 
They  have  agreed  to  enter  into  a  partnership  for  the  purpose 
of  carrying  on  the  prescribed  business,  which  the  defendants 
have  violated.  Certainly,  there  must  be  some  grounds  for 
damage  at  all  events,  even  if  nothing  more  than  nominal. 
.  The  other  point  is,  that  no  such  damages  as  alleged  can 
be  recovered.    I  have  passed  upon  that  point,  so  far  as  the 
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claim  is  concerned,  when  I  refused  to  strike  ont.  I  think 
there  is  a  basis  for  damages  of  some  sort  alleged;  certainly, 
for  nominal  damages. 

Demurrer  oyerrxdedy  with  leare  to  answer  on  the  nsnal 
terms. 


Isam  White  against  the  same  parties^  is  an  action  brought 
by  another  one  of  the  parties  to  the  contract  against  the 
same  parties,  for  the  several  individual  damage  sustained 
by  him. 

Of  course  the  same  principle  applies  to  that. 

Levy  White  against  the  same  defendants,  is  the  third  case 
of  the  same  kind,  and  the 
Demurrer  in  each  will  be  overruled  on  the  usual  terms. 


United  States  v.  J.  W.  Stephens. 

ClBCUIT   COUBT,    D18TBIGT  OF  ObXOON. 

Mat  15,  1882. 

1.  SriKiTS  ANT)  WiNi — iNTEODncnoN  OF,  isTTO  ALASKA. — By  the  act  of 

March  3,  1873  (17  Stftt.  530),  the  introduction  of  spirituoos  liqnon  and 
wine  into  Alaska  is  absolately  prohibited,  sabject  to  the  power  of  the 
war  department  to  permit  such  introduction  for  the  use  of  the  army 
therein;  and,  semble,  that  section  2  of  the  Alaska  act  of  June  27,  1868 
(15  Stat.  240;  sec.  1954  R.  8.),  which  gave  the  i««8ident  '*  power  to  re- 
strict and  regulate  or  to  prohibit  the  importation  and  use  of  *  *  * 
distilled  spirits"  into  Alaska,  is  still  so  far  in  force,  notwithstanding  the 
passage  of  said  act  of  March  3,  1873,  as  to  authorize  him  to  permit  the 
introduction  of  said  spirits,  but  not  wine,  as  a  regulation  of  the  subject. 

2.  ArnsMFT  to  Intboditcb  SpiKrruoirs  Liquors  into  Alaska.— By  section 

20  of  the  act  of  June  30,  1834  (4  SUt^729),  extended  over  Alaska  by  the 
act  of  March  3,  1873,  mipra,  it  was  made  a  crime  to  attempt  to  introduce 
spirituous  liquora  or  wine  into  Alaska:  Held,  that  a  person  resident  in 
Alaska,  who  ordered  one  hundred  gallons  of  whiskey  to  be  shipped  to  him 
at  Alaska,  by  a  wholesale  dealer  in  San  Francisco  who  had  the  whiskey 
on  hand  and  for  sale,  with  intent  to  introduce  the  same  into  Alaska,  was 
not  guilty  of  such  attempt,  because  he  had  done  no  act  to  accomplish 
his  illegal  intent  of  which  the  law  will  take  cognizance — ^the  offer  to  pur- 
chase the  liquor,  and  even  the  purchase  itself,  being  acts  preparatory 
and  indifferent  in  their  character. 
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3.  Samb. — Semble,  that  a  criminal  attempt  to  introdnoe  liquor  Into  Alaska 
cannot  be  committed  unless  the  act  done  in  pursoance  of  the  illegal  in- 
tent is  performed  after  the  liquor  is  brought  so  near  some  point  or  place 
of  "the  mainland,  islands,  or  waters"  of  the  district  as  to  render  it 
convenient  to  introduce  it  from  there,  or  to  make  it  manifest  that  such 
was  the  present  purpose  of  the  parties  concerned. 

Before  Deady,  District  Judge. 

Bufus  MaUory,  for  the  plainti£f. 
Cyru8  Dolphy  for  the  defendant. 

Deadt,  J.  On  March  30,  1882,  an  information  was  filed 
bj  the  district  attorney,  accusing  the  defendant,  by  the  first 
count,  of  the  crime  of  introducing  spirituous  liquors  into 
the  district  of  Alaska,  contrary  to  law;  and,  by  the  second 
count,  of  the  crime  of  ''attempting''  to  so  introduce  such 
liquors  into  said  district.  The  defendant  demurs  to  the  in- 
formation because  it  does  not  state  facts  sufficient  to  con- 
stitute a  crime. 

Upon  the  argument  of  the  demurrer  it  was  abandoned  as 
to  the  first  count,  and  insisted  upon  as  to  the  second.  This 
count  alleges  that  on  July  14, 1879,  the  defendant,  beiqg  in 
the  district  of  Alaska,  wrote  and  transmitted  a  letter  to  a 
certain  firm  in  San  Francisco,  California,  wherein  and 
whereby  he  requested  said  firm  to  ship  and  send  to  him  at 
Fort  Wrangel,  in  said  district,  one  hundred  gallons  of 
whiskey;  the  defendant  then  well  knowing  that  said  firm  were 
then  wholesale  dealers  in  spirituous  liquors  and  owned  and 
possessed  said  one  hundred  gallons  of  whiskey;  ''and  he 
thereby  contriving  and  intending  to  introduce  the  said  one 
hundred  gallons  of  whiskey  into  the  said  district  of  Alaska." 

In  United  States  v.  Savaloff  (2  Saw.  311),  the  district  court 
for  this  district,  having  decided  that  the  district  of  Alaska 
was  not  "Indian  country,''  and  that  the  act  of  June  30, 
1834  (4  Stat.  729),  regulating  the  trade  and  intercourse 
with  the  Indian  tribes,  was  not  in  force  therein,  congress, 
in  the  general  appropriation  act  of  March  3, 1873  (17  Stat. 
£30),  amended  section  1  of  the  Alaska  act  of  June  27,  1868 
(15  Stat.  240;  sec.  1954  B.  S.)»  so  as  to  extend  over  that 
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country,  sections  20  and  21  of  said  act  of  Jane  30,  1834,  as 
well  as  the  acts  relating  "to  customs,  commerce,  and  navi- 
gation." 

The  first  of  these  sections  provides,  among  other  things, 
that  "  if  any  person  shall  introdnce  or  attempt  to  introduce 
any  spirituous  liquors  or  wine  into  the  Indian  country,**  ex- 
cept supplies  for  the  army  under  the  direction  of  the  war 
department,  he  "  shall  forfeit  and  pay  a  sum  not  exceeding 
three  hundred  dollars.** 

By  the  act  of  March  3,  1847  (9  Stat.  208),  said  section 
20  was  amended  so  that  upon  a  conviction  before  the  proper 
district  court  of  such  act  or  attempt,  the  party  should  be 
punished  by  imprisonment  not  exceeding  one  year.  The 
section  was  again  amended  by  the  acts  of  February  13, 1862 
(12  Stat.  339),  and  March  15, 1864  (13  Stat.  29;  sec.  2139 
B.  S.)  By  these  latter  amendments  the  maximum  punish- 
ment for  a  violation  of  the  section  was  fixed  at  two  years* 
imprisonment  and  three  hundred  dollars  fine;  and  jurisdic- 
tion was  given  to  the  circuit  as  well  as  the  district  court. 

By  section  2  of  the  Alaska  act,  »upra  (sec.  1956  B.  S.), 
the  president  was  given  "power  to  restrict  and  reguhite  or 
to  prohibit  the  importation  and  use  of  firearms,  ammunition, 
and  diaiilled  spirits  into  and  within  the  territory  of  Alaska.** 

It  is  a  question  whether  this  provision,  so  far  as  distilled 
spirits  are  concerned,  was  not  superseded  and  repealed  by 
the  extension  of  said  section  20  over  Alaska  by  the  act  of 
March  3,  1873,  supra.  This  section,  as  has  been  stated, 
absolutely  prohibits  the  introduction  of  spirituous  liquors, 
which  of  course  includes  distilled  spirits,  into  Alaska,  ex- 
cept for  the  use  of  the  army  by  permission  of  the  war  de- 
partment. Without  doubt,  as  to  the  executive  power  to 
restrict  or  prohibit,  the  later  act  supersedes  the  earlier  one. 
A  statute  power  in  the  president  to  restrict  or  prohibit,  is 
certainly  rendered  nugatory  by  a  subsequent  act  which  ab- 
solutely prohibits.  But  as  to  the  power  ^' to  regulate,** 
which  naturally  implies  the  power  to  permit,  the  case  is  not 
so  clear.  Probably  the  better  conclusion  is  that  the  acts 
should  be  construed  as  in  pari  materia^  and  both  have  effect 
BO  far  as  possible. 
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Upon  this  construction  of  the  statates,  the  law  conern- 
ing  the  introduction  of  spirituous  liquors  and  wine  into 
Alaska  is,  that  such  introduction  is  absolutely  prohibited, 
sabject  to  the  power  of  the  war  department  to  permit  the 
same  for  the  use  of  the  army,  and  the  power  of  the  presi- 
dent to  permit  the  introduction  of  distilled  spirits,  but  not 
wine,  for  any  purpose. 

It  is  doubtful  if  any  attempt  to  commit  an  offence  of  this 
character  is  indictable  at  common  law,  and  this  is  probably 
the  reason  why  it  was  made  so  specially  by  the  act  defining 
the  crime.  (1  Whart.  G.  L.,  sec.  177;  1  Bish.  0.  L.,  sees. 
684,  687.) 

It  is  said  that  the  subject  of  attempt  to  commit  crime  is 
*4ess  understood  by  the  courts,*'  and  ''more  obscure  in  the 
text-books,"  than  any  other  branch  of  the  criminal  law. 
(Bish.  0.  L.,  sec.  657.)  And  certainly  there  is  none,  in 
some  respects,  more  intricate  and  difficult  of  comprehen- 
sion. It  is  almost  impossible  to  comprehend  all  cases  of 
attempt  in  a  definition  tiiat  does  not  necessarily  run  into  a 
mere  enumeration  of  instances.  It  is  easy  to  say  that  there 
must  be  a  combination  of  intent  and  act — an  intent  to  com- 
mit a  crime,  and  an  act  done  in  pursuance  of  such  intent, 
which  falls  short  of  the  thing  intended. 

There  are  a  class  of  acts  which  may  be  fairly  said  to  be 
done  in  pursuance  of  or  in  combination  with  an  intent  to 
commit  a  crime,  but  are  not,  in  a  legal  sense,  a  part  of  it, 
and  therefore  do  not  with  such  intent  constitute  an  indicta- 
ble attempt.  For  instance,  the  purchase  of  a  gun  with  a 
design  to  commit  murder,  or  the  purchase  of  poison  with 
the  same  intent.  These  are  considered  in  the  nature  of 
preliminary  preparations — conditions,  not  causes — ^and  al- 
though coexistent  with  a  guilty  intent,  are  indifferent  in 
their  character,  and  do  not  advance  the  conduct  of  the 
party  beyond  the  sphere  of  mere  intent.  They  are,  it  is 
true,  the  necessary  conditions  without  which  the  shooting 
or  poisoning  could  not  take  place,  but  they  are  not,  in  the 
eye  of  -the  law,  the  cause  of  either.  (1  Whart.  0.  L.,  sees. 
178,  181;  1  Bish.  0.  L.,  sec.  668  ei  seq.;  The  People  v.  Mur* 
ray,  14  Oal.  160.) 
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Dr.  Wharton  says  (supra^  sec.'lSl) :  "  To  make  the  act  an 
indictable  attempt,  it  mast  be  a  cause  as  distinguished  from 
a  condiiion.  And  it  mast  go  so  far  that  it  woald  result  in 
the  crime  unless  frustrated  by  extraneous  circumstiuices.'* 
Bishop  says  (mipra,  sec.  669):  ''It  is  plain  that,  if  a  man 
"who  has  a  wicked  purpose  in  his  heart,  does  something  en- 
tirely foreign  in  its  nature  from,  that  purpose,  he  does  not 
commit  a  criminal  attempt  to  do  the  thing  proposed.  On 
the  other  hand,  if  he  does  what  is  exactly  adapted  to  ac- 
complish the  evil  meant,  yet  proceeds  not  far  enough  in  the 
doing  for  the  cognizance  of  the  law,  he  still  escapes  punish- 
ment. Again,  if  he  does  a  thing  not  completely,  as  the  re- 
sult discloses,  adapted  to  accomplish  the  wrong,  he  may 
under  some  circumstances  be  punishable,  while  under  other 
circumstances  he  may  escape.  And  the  difficulty  is  not  a 
small  one,  to  lay  down  rules  readily  applied,  which  shall 
guide  the  practitioner  in  respect  to  the  circumstances  in 
which  the  criminal  attempt  is  sufficient." 

In  2'he  People  t.  MwH-ay,  supra,  the  defendant  was  in- 
dicted for  an  attempt  to  contract  an  incestuous  marriage, 
and  was  found  guilty.  From  the  evidence  it  appeared  that 
he  intended  to  contract  such  marriage,  that  he  eloped  with 
his  niece  for  that  purpose,  and  requested  a  third  person  to 
^et  a  magistrate  to  perform  the  ceremony.  Upon  an  appeal 
the  judgment  was  reversed.  Chief  Justice  Field,  delivering 
the  opinion  of  the  court,  said:  ''It  (the  evidence)  shows 
very  clearly  the  intention  of  the  defendant,  but  something 
more  than  mere  intention  is  necessary  to  constitute  the 
offence  charged.  Between  preparation  for  the  attempt  and 
the  attempt  itself,  there  is  a  wide  difference.  The  prepara- 
tion consists  in  devising  or  arranging  the  means  or  measures 
necessary  for  the  commission  of  the  offence;  the  attempt  is 
the  direct  movement  towards  the  commission  after  the 
preparations  are  made  *  *  *;  but  until  the  officer  was 
engaged,  and  the  parties  stood  before  him,  ready  to  take  the 
vows  appropriate  to  the  contract  of  marriage,  it  cannot  be 
said,  in  strictness,  that  the  attempt  was  made.  The  attempt 
contemplated  by  the  statute  must  be  manifested  by  acts 
which  would  end  in  the  consummation  of  the  particular  of- 
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fence^  but  for  the  intervention  of  circumstances  independent 
of  the  will  of  the  party." 

In  the  case  under  consideration,  to  constitute  the  attempt 
charged  in  the  information  there  must  have  been  an  intent 
to  commit  the  crime  of  introducing  spirituous  liquors  into 
Alaska,  combined  with  an  act  done  in  pursuance  of  such  in- 
tention that  apparently,  in  the  usual  course  of  events,  would 
have  resulted  in  such  introduction,  unless  interrupted  by 
extraneous  circumstances,  but  which  actually  fell  short  of 
such  result 

But  it  does  not  appear  that  anything  was  done  by  the  de- 
fendant towards  the  commission  of  the  intended  crime  of 
introducing  spirituous  liquors  into  Alaska,  but  to  offer  or 
attempt  to  purchase  the  same  in  San  Francisco.  The  writ- 
ten order  sent  there  by  the  defendant  was,  in  effect,  nothing 
more  or  less  than  an  offer  by  him  to  purchase  the  one  hun- 
dred gallons  of  whiskey;  and  it  will  simplify  the  case,  to 
regard  him  as  being  present  at  the  house  of  the  San  Fran- 
cisco firm,  at  the  time  his  order  reached  them,  seeking  to 
purchase  the  liquor  with  the  intent  of  committing  the  crime 
of  introducing  the  same  into  Alaska. 

But  the  case  made  by  the  information  stops  here.  It 
does  not  show  that  he  bought  any  liquor.  Whether  he 
changed  his  mind,  and  countermanded  the  order  before  the 
delivery  of  the  goods,  or  whether  the  firm  refused  to  deal 
with  him,  does  not  appear. 

Now,  an  offer  to  purchase  whiskey,  with  the  intent  to  ship 
it  to  Alaska,  is,  in  any  view  of  the  matter,  a  mere  act  of 
preparation,  of  which  the  law  takes  no  cognizance.  As  the 
matter  then  stood,  it  was  impossible  for  the  defendant  to 
attempt  to.  introduce  this  liquor  into  Alaska,  because  he  did 
not  own  or  control  it.  It  was  simply  an  attempt  to  pur- 
chase— ^an  act  harmless  and  indifferent  in  itself,  whatever 
the  purpose  with  which  it  was  done. 

But  suppose  the  defendant  had  gone  further,  and  actually 
succeeded  in  purohasing  the  liquor,  wherein  would  the  case 
differ  from  that  of  the  person  who  bought  the  gun  or  poison 
with  intent  to  commit  murder,  but  did  no  subsequent  act  in 
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execntion  of  such  purpose  ?  In  all  essentials  (hey  are  the 
same. 

A  purchase  of  spirituous  liquor  at  San  Francisco  or  Port- 
land, either  in  person  or  by  written  order  or  application, 
with  intent  to  commit  a  crime  with  th^  same — as  to  dispose 
of  it  at  retail  without  a  license,  or  to  a  minor,  or  to  intro- 
duce it  into  Alaska — is  merely  a  preparatory  act,  indifferent 
in  its  character,  of  which  the  law,  lacking  the  omniscience 
of  Deity,  cannot  take  cognizance. 

At  what  period  of  the  transaction  the  shipper  of  liquor  to 
Alaska  is  guilty  of  an  attempt  to  introduce  the  same  there, 
is  not  very  easily  determined.  Certainly  the  liquor  must 
first  be  purchased — obtained  in  some  way — and  started  for 
its  illegal  destination.  But  it  is  doubtful  whether  the  at- 
tempt, or  the  act  necessary  to  constitute  it,  can  be  commit- 
ted, until  the  liquor  is  taken  so  near  to  some  point  or  place 
of  'Hhe  mainland,  islands,  or  waters*'  of  Alaska  as  to  render 
it  convenient  to  introduce  it  from  there,  or  to  make  it  mani- 
fest that  such  was  the  present  purpose  of  the  parties  con- 
cerned. But  this  is  a  mere  suggestion;  and  each  case  must 
be  determined  upon  its  own  circumstances. 

The  demurrer  is  sustained  to  the  second  count,  and  oyer- 
ruled  as  to  the  first. 


United  States  v.  William  S.  Thomsok. 

CiBCurr  CouBT,  District  of  Obbqon. 
Mat  23, 1882. 

1.  Taking  PASSSnaiSBS  on  Board. — Passengers  who  go  on  bo«rd  a  vessel 

openly  and  in  the  usual  way  are  presumed  to  have  been  taken  on  board 
by  the  master  within  the  purview  of  sections  4252-4253  of  the  revised 
statutes. 

2.  Intent  to  Commit  Crime.— Neglect  in  the  discharge  of  a  duty  or  indiffer- 

ence to  consequences  is  in  many  cases  equivalent  to  a  specific  criminal  in- 
tent. 

3.  Case  in  Judgment. — ^The  defendant  being  the  master  of  a  vessel  under 

charter  at  the  port  of  Hongkong  to  carry  passengers  to  Portland,  Oregon, 
permitted  the  charterers  to  load  her  under  the  inspection  of  the  port  offi- 
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cen  without  himself  knowing  or  taking  any  steps  to  know  how  many  pas- 
sengers were  on  board;  and  upon  arrival  in  Oregon  it  was  found  that  there 
were  one  hundred  and  sixty  passengers  in  excess  of  the  number  allowed 
to  be  carried  by  sections  4252-4253  of  the  revised  statutes.  Held,  that 
it  was  the  duty  of  the  defendant  to  have  taken  steps  before  leaving  the 
port  to  aaoertain  how  many  passengers  he  had  on  board,  and  that  the 
omission  of  this  duty  was  such  negligence  on  his  part  as  made  him  guilty 
of  a  violation  of  the  statute. 

Before  Deady,  District  Judge. 

Inpobicatiok  for  the  Tiolation  of  section  4253  of  the  re- 
vised statates,  tried  by  the  court  without  the  iuterventioii 
of  a  jury. 

J.  F.  Watson^  for  the  plaintiff. 
John  W.  WkaUey,  for  the  defendant. 

Deadt,  J.  Section  4253  of  the  revised  statutes  provides, 
that  if  '*  the  master"  of  any  vessel  at  a  foreign  port  not  con- 
tiguous to  the  territory  of  the  United  States,  *^  shall  take  on 
board  such  vessel"  ''any  greater  number  of  passengers"  in 
proportion  to  the  space  allowed  them  therein,  than  is  pre- 
scribed by  section  4252  of  the  revised  statutes,  ''with  in- 
tent to  bring  such  passengers  to  the  United  States,"  and 
does  bring  the  same  within  the  jurisdiction  of  the  United 
States,  he  shall  be  deemed  guilty  of  a  misdemeanor,"  and 
fined  fifty  dollars  for  every  such  passenger,  and  may  also  be 
imprisoned  not  exceeding  six  months. 

The  defendant,  as  the  master  of  the  English  steamship 
Boihwdl  CastUf  is  accused  by  the  information  herein  of  vio- 
lating this  statute,  by  taking  on  board  said  vessel  on  April 
21,  1882,  at  the  port  of  Hongkong,  one  hundred  and  sixty 
passengers  more  than  the  number  allowed  thereby  to  be 
carried  thereon,  with  intent  to  bring  the  same  to  the  United 
States,  and  by  afterwards  bringing  said  passengers  on  said 
vessel  within  the  jurisdiction  of  the  United  States,  to  wit, 
the  district  of  Oregon.  The  defendant  pleaded  not  guilty 
to  the  charge,  and  by  the  stipulation  of  the  parties  the  case 
was  tried  by  the  court  without  a  jury. 

From  the  evidence,  including  the  testimony  of  the  master, 
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his  chief  officer^  and  two  of  the  seamen^  it  appears  that 
within  a  year  past  the  defendant  carried  a  cargo  of  Chinese 
passengers  on  this  vessel  from  Hongkong  to  San  Francisco, 
consisting  of  one  thousand  and  thirty-three  adults;  that  on 
April  18,  1882,  the  **  administrator''  of  the  port  of  Hong- 
kong licensed  the  BothweU  CasUe  to  cany,  under  the  English 
passenger  act,  not  exceeding  one  thousand  and  ninety-four 
Chinese  passengers  from  that  port  to  Portland,  Oregon;  that 
on  April  20th  the  ''  emigration  officer"  of  the  same  port  gave 
the  vessel  a  ^*  certificate,"  to  the  effect  that  she  had  space 
and  was  furnished  to  carry  one  thousand  and  ninety-four 
adult  passengers  on  said  voyage,  and  that  there  was  then  on 
board  one  thousand  and  thirty-two  men  and  twenty  children, 
equal  to  one  thousand  and  forty-two  adults;  that  on  the 
same  day  the  *' harbor  master"  gave  the  vessel  a  ''clear- 
ance" for  Portland  with  one  thousand  and  fifty-two  Chinese 
passengers  in  the  lower  berths,  ''under  the  emigration  offi- 
cer's certificate;"  that  a  passenger  list  attached  to  said  doc- 
uments, and  signed  "  George  Holmes,  passenger  broker," 
and  containing  the  names  of  one  thousand  and  fifteen  ordi- 
nary passengers,  and  thirty-seven  doctors,  interpreters, 
stewards,  cooks,  etc.,  or  in  all  one  thousand  and  fifty-two 
passengers,  was  delivered  by  the  defendant  on  May  14, 
1882,  to  the  collector  at  Astoria,  verified  by  his  oath  then 
made  as  containing  "  the  names  and  descriptions  of  all  the 
passengers  who  were  on  board  the  said  steamer  Bothwdl 
Castle  at  the  time  of  or  since  her  last  departure  from  the 
said  port  of  Hongkong;"  that  said  vessel  on  said  voyage 
was  chartered  to  carry  Chinese  passengers  to  Portland,  and 
while  lying  in  the  stream  at  Hongkong,  not  less  than  a  mile 
from  the  shore,  on  April  20,  1882,  took  on  board  one  thou- 
sand one  hundred  and  ninety-eight  of  such  passengers,  of 
whom  about  one  thousand  and  forty-one  had  "contract  pas- 
sage" tickets,  containing  the  terms  of  the  contract,  a  receipt 
for  fifty  dollars  in  payment  of  the  passage,  with  the  name 
of  the  passenger,  his  sex,  age,  occupation,  and  place  of 
birth,  signed  by  "George  Holmes,  passage  broker,"  and 
signed  and  certified  by  the  "  emigration  officer,"  to  the 
effect  that  he  had  "  explained  and  registered"  the  same,  and 
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about  one  hundred  and  fifty-seven  had  similar  tickets  not 
signed  by  any  one,  and  brought  the  same  to  this  port  when 
by  law  she  was  not  entitled  to  carry  more  than  one  thou- 
sand  and  thirty^ight  snch  passengers,  being  an  excess  of 
one  hundred  and  sixty;  that  after  idl  said  passengers  were 
on  board  said  vessel  there  was  a  count  of  the  same  made  by 
the  *' harbor  master**  and  ^'assistant  health  officer"  of  the 
port  on  said  April  20th,  and  the  defendant  upon  a  statement 
then  given  him  by  them  and  by  him  delivered  to  the  proper 
local  authorities,  obtained  his  clearance  and  gave  bond  to 
convey  the  passengers  as  per  agreement,  and  at  six  o'clock 
the  next  morning  sailed  for  Portland;  that  soon  after  start- 
ing a  strict  search  was  made  for  stowaways  or  persons  who 
had  not  paid,  and  one  found  and  put  off  the  vessel,  but  no 
attempt  was  ever  made  by  the  master  or  any  one  under  his  di- 
rection or  authority  to  count  the  passengers  or  ascertain  how 
many  were  on  board  until  the  vessel  was  within  two  or  three 
days  of  the  mouth  of  the  Oolambia  river,  when  the  defendant 
ordered  the  tickets  taken  up,  and  fonnd  that  he  had  about 
one  hundred  and  sixty  passengers  more  than  he  was  enti- 
tled to  carry;  that  on  April  19th  the  '^  government  marine 
surveyor**  measured  the  vessel  according  to  the  American 
law  as  furnished  him  by  the  American  consul,  and  furnished 
the  defendant  with  a  written  report  thereof,  from  which  it 
appears  that  she  was  not  entitled  to  carry  more  than  one 
thousand  and  five  passengers,  but  upon  a  survey  made  by 
the  collector  at  Astoria,  it  was  ascertained  that  she  had 
space  enough  for  one  thousand  and  thirty-eight. 

The  defendant  denied,  in  his  testimony,  all  knowledge  of 
the  excess  of  passengers,  or  of  his  liability  therefor  under 
the  United  States  statute,  and  said  that  he  paid  no  attention 
to  the  matter,  and  supposed  that  the  port  officers  would 
duly  attend  to  it,  and  not  allow  him  to  sail  with  more  pas- 
sengers than  there  were  on  his  list;  and  when  the  collector 
at  Astoria  ascertained  that  there  was  an  excess  of  passengers 
on  board,  by  counting  them,  and  asked  the  defendant  how 
it  came  that  there  were  one  hundred  and  sixty  too 
many,  the  defendant  said  he  did  not  know;  that  it  was 
not  a  matter  that  he  was  bound  to  look  after — ^he  went  by 
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the  list;  that  the  oompany  had  sold  three  thousand  tioketSi 
and  he  supposed  they  were  short  of  ships. 

There  is  no  conflict  in  the  evidence,  and  assuming  that 
the  facts  are  substantially  as  stated,  counsel  for  the  defend- 
ant insists  that  he  cannot  be  found  guilty,  because  there  is 
no  evidence  of  a  specific  criminal  intent — ^that  as  he  did  not 
know  he  had  taken  on  more  passengers  than  the  law  allowed, 
he  cannot  be  held  to  have  taken  on  the  excess  with  the  '*  in- 
tent" to  bring  them  to  the  United  States. 

And,  first,  what  constitutes  a  taking  on  board,  within  the 
meaning  of  the  statute  7  I  suppose  that  all  passengers  who 
go  on  board  openly  in  the  usual  way — not  clandestinely  and 
without  the  master's  consent,  expressed  or  implied — ^are 
taken  on  board  by  him.  It  is  not  necessary  that  he  should 
see  them  come.  He  may,  and  usually  does,  commit  that 
duty  to  his  subordinates.  But  as  no  one  has  a  right  to 
come  on  board  without  his  consent,  a  passenger  found  there 
is  presumed  to  have  been  taken  on  board  by  him,  until  the 
contrary  appears. 

There  was  a  suggestion  in  the  argument,  that  the  excess 
of  one  hundred  and  sixty  might  have  gotten  on  board 
surreptitiously,  after  the  count  by  the  port  officers,  duViug 
the  afternoon  and  night  of  April  20th,  by  climbing  up  the 
ship's  sides.  But  that  was  impossible,  unless  with  the  con- 
nivance of  the  officers  and  crew.  And  the  proof  is,  that  a 
strict  watch  was  kept  on  board  during  that  time,  and  that 
only  one  little  boat  approached  the  vessel,  and  it  was  sent 
away. 

It  must  be  assumed,  then,  that  all  the  passengers  on  the 
vessel  came  on  with  the  implied  consent  of  the  master.  He 
took  no  steps  to  prevent  any  of  them  coming  on  board — 
gave  no  directions  to  his  officers  to  allow  only  so  many 
passengers  to  come  on  board,  and,  therefore,  in  contempla- 
tion of  law,  they  were  taken  on  by  him.  But,  nevertheless, 
if  there  must  have  been  a  positive  or  specific  '*  intent"  in 
the  mind  of  the  defendant  to  take  on  this  one  hundred  and 
sixty  passengers  for  the  purpose  of  bringing  them  to  the 
United  States,  in  the  same  way  that  a  specific  criminal  in- 
tent is  necessary  to  constitute  larceny,  then  the  prosecutioa 
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most  fall,  for  whatever  the  fact  may  be^  no  such  intent  has 
been  shown.  Bat,  in  many  cases,  negligence  or  indifference 
to  duty  or  consequences  is  equivalent  to  a  criminal  intent. 
(1  Bish.  C.  L.,  sec.  62;  1  Whart.  C.  L.,  sees.  89, 125.) 

Under  the  circumstances,  the  statute  forbade  the  defend- 
ant from  taking  on  board  any  of  these  one  hundred  and  sixty 
passengers;  and  he  could  not  knowingly  have  done  so  with- 
out intending  to  violate  the  statute.  What  was  his  duty, 
then  ?  To  leave  the  matter  in  the  hands  of  his  charterers  aud 
their  broker,  who  were  only  interested  in  getting  as  many 
passengers  on  board  as  possible,  and  the  port  officers,  who 
were  under  no  obligations  to  prevent  a  violation  of  a  United 
States  statute,  but  only  concerned  to  see  that  the  regula- 
tions of  the  port  were  complied  with  ?  I  think  not.  In  my 
judgment,  it  was  the  duty  of  the  master,  before  leaving  the 
port  of  Hongkong,  to  have  taken  steps  to  ascertain  how 
many  passengers  he  had  on  board,  if  he  had  not  taken  an 
account  of  them  as  they  came  on,  as  he  should  have  done. 
This  duty  should  have  been  performed  in  person,  or  by  his 
officers  under  his  direction.  The  omission  of  it  was  an  act 
of  gross  negligence,  in  consequence  of  which  these  one  hun- 
dred and  sixty  passengers  were  unlawfully  brought  to  the 
United  States,  which  consequences  he  must  be  held  to  have 
intended. 

Any  other  construction  of  the  statute  would  make  it  a 
dead  letter.  Neither  ship  nor  owners  are  responsible  for 
its  violation,  as  they  ought  to  be,  and  the  master  can  always 
be  kept  in  convenient  ignorance  of  the  facts  until  the  ves- 
sel has  sailed  from  port,  and  then  it  is  too  late  for  him  to 
commit  the  crime  of  taking  them  on  board  with  a  specific 
intent  to  bring  them  to  the  United  States. 

There  are  also  some  circumstances  in  the  case  which  tend 
to  show  that  the  defendant  was  not  altogether  innocently 
ignorant  in  this  matter.  When  off  the  mouth  of  the  Co- 
lumbia river  he  found  out  that  he  had  a  large  excess  of 
passengers  on  board.  It  would  have  been  natural  for  an 
innocent  man  to  have  reported  that  fact  to  the  collector 
when  delivering  his  list  of  passengers.  Still  he  might  not, 
and  the  master  says  he  did  not,  because  he  was  not  interro- 
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gated  about  it.  But  how  could  an  honest,  truthful  man, 
not  only  suppress  this  fact  of  the  excess,  but  also  declare 
on  oath  that  the  passenger  list  contained  the  names  of  all 
the  passengers  on  board  when  he  absolutely  knew  that  it 
did  not,  by  a  large  number  ? 

But  as  to  a  portion  of  this  excess,  the  evidence  is  satis* 
factory  that  the  master  knew  he  had  them  on  board,  and 
therefore  must  have  taken  them  on  with  a  specific  intent  to 
violate  the  statute. 

He  says  that  he  knew,  or  supposed,  he  had  one  thousand 
and  fifty-two  passengers  on  board — the  number  contained 
in  the  list  furnished  by  the  passenger  broker.  But  the  sur- 
vey of  his  vessel  made  by  the  surveyor  of  the  port,  under 
the  American  law,  on  April  19th,  a  written  report  of  which 
was  furnished  the  defendant  and  brought  by  him  to  this 
port,  shows  that  the  vessel  was  entitled  to  carry  only  one 
thousand  and  five  passengers,  or  forty-eight  less  than  the 
list.  This  was  the  knowledge  which  the  defendant  had 
when  he  took  these  forty-eight  passengers  on  board  and  left 
with  them  for  this  port.  The  only  reasonable  inference 
from  the  premises  is,  that  he  took  them  on  with  the  intent 
which  constitutes  the  violation  of  the  act,  if  followed  up  by 
bringing  them  here.  True,  the  measurement  of  the  vessel 
by  the  collector  at  Astoria  shows  that  she  has  space  for  one 
thousand  and  thirty-eight  passengers.  But  that  is  the  de- 
fendant's good  fortune  rather  than  the  result  of  his  good 
conduct.  He  did  not  act  upon  that  impression.  And  still 
there  are  fifteen  passengers  on  the  list  in  excess  of  what  the 
vessel  was  entitled  to  carry  by  the  Astoria  measurement,  of 
which  the  defendant  must  have  had  knowledge. 

The  finding  of  the  court  is  that  the  defendant  is  guilty  as 
charged  in  the  information. 


United  States  v.  W.  S.  Thomson. 

Deady,  J.  The  defendant  is  also  charged  upon  the  in- 
formation of  the  district  attorney  with  the  violation  of  sec- 
tion 4266  of  the  revised  statutes  by  refusing  and  neglect- 
ing to  deliver  to  the  collector  at  the  port  of  Astoria  a  list 
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of  all  the  passengera  taken  on  board  the  Boihtadl  CasUe,  at 
the  port  of  Hongkong,  on  the  voyage  in  question.  The 
case  is  sabmitted  to  the  court  upon  the  plea  of  ''not 
gailty/'  and  the  eyidence  in  the  foregoing  case,  and  the 
farther  testimony  of  the  defendant  upon  the  point.  The 
court  finds  the  defendant  guilty,  and  he  is  sentenced  to  pay 
a  fine  of  one  thousand  dollars,  as  provided  by  said  section. 


United  States  v.  3,880  Boxes,  each  Containing 

6  Taels  op  Opium. 

DisTBiOT  Court,  Distbict  of  Caufohnia. 
June  2,  1882. 

CnBTOnDuTiBS — Smuoouko — CoNDEMiTATioK  OF  Pbopkrtt  Sbized.,— Where 
ft  quantity  of  opium  was  seized  by  officers,  the  burden  of  proof  is  on 
the  claimant  to  show  that  the  property  seised  was  of  domestic  manufac- 
ture, and  not  liable  for  custom  duties;  and  if  he  fails  to  explain  the  diffi- 
culties of  the  ease  by  the  production  of  proofs  within  his  power  to  pro- 
duce^ "  condemnation  follows  from  the  defects  of  testimony  on  the  part 
pf  sneh  cUimant,"  And  where  the  claimant  has  it  in  his  power  to  pro- 
duce the  best  and  most  satisfactory  evidence  to  repel  the  presumption 
which  the  law  has  raised  against  him,  and  he  omits  to  do  so,  and  con- 
tents himself  with  the  weaker  evidence,  the  presumption  is  "turned 
against  him  that  the  highest  and  best  evidence  going  to  the  reality  and 
truth  of  the  transaction  would  not  be  favorable  to  the  defence." 

Before  Hoffman,  District  Jadge. 

A.  P.  Van  Duzevj  assistant  Untied  States  aUomey^  on  behalf 
of  the  United  States. 

George  W.  TmoU^jun,^  for  claimants. 
W.  H.  L.  Barnes,  of  counsel. 

Hoffman,  J.  On  the  night  of  the  third  of  January,  be- 
tween twelve  and  one  o'clock,  as  officers  Egan  and  Smith, 
of  the  harbor  police,  were  on  dntj  patrolling  the  bay  along 
the  city  front,  their  attention  was  attracted  to  a  boat,  which 
when  first  discoTered  was  at  a  short  distance  from  the  stem 
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of  the  steamer  City  of  Tokio,  then  recently  arrived  from 
Ghina.  They  at  first  supposed  it  to  be  the  custom-house 
lookout  boat,  but  observing  that  she  had  pulled  out  from 
the  stern  of  the  steamer,  their  suspicions  were  aroused,  and 
they  gave  chase.  The  boat  they  were  pursuing  seemed  de- 
sirous of  escaping,  but  as  she  was  heavily  laden,  and  was 
rowed  by  only  one  pair  of  sculls,  while  their  own  boat  was 
light  and  rowed  by  both  officers,  she  was  soon  overhauled. 
When  they  had  approached  within  a  short  distance  of  the 
boat,  the  officers  hailed  her  and  ordered  her  to  stop.  Whether 
the  order  was  obeyed  they  are  unable  to  state,  as  the  boat's 
oars  were  muffled.  On  coming  alongside  the  boat,  the  offi- 
cers inquired  of  the  men  in  charge  of  her  what  they  had 
on  board.  The  reply  was  that  they  did  not  know.  One  of 
the  officers  then  put  out  his  hand  and  felt  one  of  the  pack- 
ages. He  at  once  recognized  by  the  sound  that  it  was  a  tin 
case,  and  concluded  that  the  package  contained  opium. 
The  men  were  then  placed  under  arrest  and  handcuffed. 
They  were  much  excited,  and  repeatedly  begged  the  officers 
to  take  the  stuff  and  let  them  go.  The  officers  refused  to 
listen  to  their  entreaties,  and  the  boat  was  taken  to  the 
Folsom-street  wharf  in  tow  of  the  patrol  boat,  when  the 
men  were  landed,  and  by  officer  Smith  conducted  to  the 
nearest  police  station. 

Officer  Egan  remained  in  charge  of  the  boat  and  its  con- 
tents, and  while  awaiting  officer  Smith's  return,  he  ob- 
served a  man  looking  around  as  if  trying  to  discover  where 
the  boat  was.  After  the  return  of  officer  Smith,  and  while 
the  opium  was  being  landed  on  the  wharf,  both  officers  ap- 
proached the  man  who  had  been  observed  on  the  lookout. 
He  declined  to  speak  with  them  both,  saying,  ''One  at  a  time, 
I  want  to  do  business  with  one  at  a  time."  Officer  Smith  then 
withdrew,  and  the  man,  who  gave  his  name  as  Kennedy,  offered 
Mr.  Egan  at  first  two  and  subsequently  ten  thousand  dollars  if 
he  would  let  the  arrested  men  go,  telling  him  he  might  ''keep 
the  stuff,"  that  he  did  not  want  to  be  exposed,  etc.  This  pro- 
posal was  rejected  by  the  officer.  Substantially  the  same 
propositions  were  made  to  officers  Smith  and  Metzler,  the  lat- 
ter of  whom  had  come  from  the  police  station  to  assist  in  un- 
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loading  the  boat.  To  each  of  these  officers  he  claimed  to  be 
interested  in  or  to  be  the  owner  of  the  boat  and  her  cargo. 
He  said  his  name  was  Kennedy.  One  of  the  parties  ar- 
rested, and  who  has  since  been  indicted,  is  named  Ken- 
nedy, and  is  the  claimant  in  the  present  sait.  On  the  crew 
list  of  the  steamer  Giitf  of  Tokio  appears  the  name  of  Ken- 
nedy as  steerage  steward;  There  are  said  to  be  three 
brothers  of  that  name.  I  have  omitted  to  mention  that  to 
one  of  the  officers  the  Kennedy  who  appeared  on  the  wharf 
stated  that  he  was  regularly  engaged  in  the  smuggling  busi- 
ness, and  that  if  the  officer  would  discharge  the  prisoners, 
he  would  put  him  ^'in  the  way  of  making  many  a  dollar.** 
And  to  another,  when  proposing  that  he  should  keep  **  the 
stuff,"  he  offered  to  show  him  where  he  could  sell  it. 

The  admission  of  this  testimony  was  strenuously  objected 
to  on  behalf  of  the  claimant,  unless  it  should  be  shown 
aliunde  that  Kennedy  was  connected  with  the  goods  or  with 
the  claimant  I  think  it  clearly  admissible  as  part  of  the 
res  geatce  or  circumstances  attending  the  seizure.  The  in- 
quiry here  is  not  as  to  the  guilt  or  innocence  of  persons 
accused  of  smuggling,  but  as  to  the  guilty  or  innocent  char- 
acter of  the  goods  seized.  Any  circamstance  tending  to 
show  that  they  were  illicit  or  smuggled  goods  can  be  proved 
with  a  view  of  impressing  on  them  a  guilty  character.  Nor 
can  any  proper  narrative  of  the  seizure  be  given  if  any  mate- 
rial circumstance  attending  it  be  omitted. 

Some  time  after  midnight  on  a  boisterous  and  stormy 
night,  a  deeply  laden  boat,  with  muffled  oars,  is  discovered 
in  the  immediate  vicinity  of  a  recently-arrived  China 
steamer.  When  overhauled  the  men  in  charge  profess  igno- 
rance of  her  lading.  She  is  found  to  be  laden  with  one 
hundred  packages,  each  containing  foriy  five-tael  boxes  of 
opium,  the  value  of  which  was  in  the  neighborhood  of 
twenty  thousand  dollars.  On  being  arrested,  the  men  in 
charge  made  repeated  offers  to  surrender  this  valuable 
property  as  the  price  of  their  liberation.  And  a  short  time 
after,  when  the  boat  has  reached  the  wharf,  and  before  the 
contents  are  unladen,  a  person  who  had  apparently  been  on 
the  watch,  approaches  the  officers  with  offers  of  large  bribes, 
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claims  to  bo  the  owner  of  or  interested  in  the  goods,  and 
avows  himself  engaged  in  tfie  smnggling  basiness.  Cer- 
tainly no  one  of  these  circnmstances  should  be  withheld 
from  the  knowledge  or  withdrawn  from  tiie  consideration  of 
any  one  seriously  inqniring  into  the  true  character  of  the 
goods  in  question.  (Untied  Siatea  t.  J\^7ie  Uru^nks,  The  Se- 
porter,  vol.  6,  N.  S.,  p.  613).  On  the  morning  after  the 
seissnre  the  packages  were  taken  to  the  United  States  Ap- 
praiser's Building  and  delivered  to  the  cnstom-houae 
authorities.  They  consisted  of  one  hundred  and  ninety- 
four  tin  cases,  each  containing  twenty  five-tael  boxes  of 
opium*  These  tin  cases  and  the  boxes  containing  <he  opium 
in  external  appearance  exactly  resembled  the  cases  and 
boxes  in  which  opium  is  imported  from  China.  So  close 
was  this  resemblance  as  to  brands,  stamps,  labels,  etc.,  and 
the  size  and  shape  of  the  packages,  that  it  was  impossible 
to  distinguish  by  any  external  signs  the  seized  opium  from 
the  imported  article. 

In  further  proof  that  the  goods  under  seizure  were  for- 
eign imported  opium,  the  prosecution  called  a  Chinese  wit- 
ness who  professed  to  be  an  expert,  and  testified  that  be  had 
been  employed  at  Hongkong  in  the  manufacture  of  opium. 
A  sample  of  the  opium  seized  was  presented  to  him..  After 
testing  it  in  the  presence  of  the  court  by  burning  and  smok- 
ing, he  pronounced  it  to  be  of  Hongkong  manufacture. 

It  was  also  shown  on  the  part  of  the  United  States,  that 
by  the  regulations  of  the  custom-house  a  duty-paid  stamp  is 
attached  to  all  packages  of  foreign  opium  which  have  boon 
regularly  imported  and  entered.  No  such  stamps  were 
found  on  the  packages  under  seizure.  It  is  unnecessary  to 
dwell  on  this  circumstance,  for  it  is  not  pretended  that 
duties  have  been  paid  on  the  goods  on-  trial.  The  defence, 
when  subsequently  developed,  was  based  on  tiie  contention 
that  they  were  of  domestic  manufacture  and  not  subject  to 
duty.  On  these  proofs  the  court  was  of  opinion  that  not 
only  had  a  clear  case  of  probable  cause  of,  seizure  been 
made  out  by  the  government,  but  that  a  very  strong  prima 
facie  case  for  condemnation  had  been  shown,  and  that  the 
onus  probandi  was  on  the  claimant. 
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Before  proceeding  to  examme  the  proofs  (^red  by  the 
claimant,  what  constitates  probable  caose,  and  what  is  the 
nature  of  the  "  burden  of  proof"  which  the  hiw  casts  upon 
him^  must  first  be  xsonsidMred* 

Section  d09  of  the  revised  statutes  of  the  United  States  is 
as  follows:  ''In  suits  or  informations  brought,  when  any 
seiaure  is  made  pursuant  to  any  act  providing  for  or  regu- 
lating the  collection  of  duties  on  imports  or  tonnage,  if  the 
property  isclaimed  by  any  person,  the  burden  of  proof  shall 
be  upon  such  claimant;  provided^  that  prcbcMe  cause  is  shown 
for  suck  prosecution,  to  be  judged  of.  by  the  court/* 
This  provision,  which  was  originally  adopted  in  1709,  has 
been  frequently  applied  and  expounded  by  the  courts.  In 
Locke  ¥«  United  Stales,  7  Cranch,  339,  Marsjiall,  0.  J.,  ob- 
serves: ?It  is  contended  that  probable  cause  means  prima 
fade  evidencei  or  in  other  words,  sach  evidence  as,  in  the 
absence  of  exculpatory  proof,  would  justify  condemnation. 
This  argument  is  very  satisfactorily  answered,  on  the  part 
of  thB  United  States,  by  the  pbservatiou,  that  this  would 
render  tiie  provision  totally  inoperative.  It  may  be  added, 
that  the  term  probable  cause,  according  to  its  usual  accepta- 
t^n,  means,  less  thaa  evidence  which  would  justify  con- 
demation ;  and,  in  all  cases  of  seizure,  has  a  fixed  and  well- 
known  meaning.  It  implies  a  seizure  made  under  circum- 
stances, which  warrant  suspicion.  In  this,  its  legal  sense, 
the  court  must  understand  the  term  to  have  been  used  by 
congress.'* 

In  the  Case  cfJohn  Ghijln,  15  Wall.  33,  the  supreme  court 
says:  *'  The  case  as  thus  made  amounts  to  something  more 
thaa  the  probable  cause  ifhich  by  section  71  of  the  Act  of 
1799  throws  the  onua  probandi  on  the  claimant  of  the  vessel. 
It  is  a  cleur  prima  facie  case,  and  both  by  the  statute  and 
the  ordinaiy  rules  of  evidence  required  of  the  claimant  such, 
testimony  as  should  aatisfaeiorily  rebut  the  presumption  of 
guilt  which  it  raised." 

These  observations  apply  with  equal  force  to  the  case  at 
bar.  There  can,  I  think,  be  no  doubt  that  a  prima  facie  case 
for  condemnation  was  made  by  the  government,  and  that  the 
wins  probandi  was  thrown  upon  the  claimant,  and  it  became 
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his  dnfj  ''to  satisfactorily  rebut  the  presumption  of  guilt 
which  it  raised.*'  This  duty  could  only  be  discharged  by 
the  production  of  the  best  eyidence  of  which  the  nature  of' 
the  case  admitted.  In  the  Coie  of  the  Luminary,  8  Wheat. 
407y  the  supreme  court  says:  "  When  the  onus  prdbandi  is 
thrown  on  the  claimant  in  an  instance  or  revenue  cause  by  a 
prima/ade  case  made  out  on  the  part  of  the  prosecution,  and 
the  claimant  fails  to  explain  the  difficulties  of  the  case  by  the 
production  of  papers  and  other  evidence  which  must  be  in 
his  possession  or  under  his  control,  condemnation  folloios 
from  the  defects  of  testimony  on  the  part  of  the  claimant,^* 

It  will  be  noted  that  in  the  case  at  bar,  there  were  not 
merely  ''difficulties*'  to  be  "explained,"  but  positive  testi* 
mony  that  the  ^oods  were  of  Hongkong  manufacture,  and 
that  they  had  not  passed  through  the  custom-house*  If  so, 
they  must  necessarily  have  been  smuggled — a  conclusion 
strongly  corroborated  by  all  the  circumstances  attending 
the  seizure.  In  the  case  of  Clifton  v.  United  States,  4  How. 
247,  the  supreme  court  says:  " Under  these  circumstances 
the  claimant  was  called  npon  by  the  strongest  oonsidera* 
tion,  personal  and  legal,  if  innocent,  to  bring  to  the  support 
of  his  defense  the  very  best  evidence  that  was  in  his  pos- 
session or  under  his  control.  This  evidence  was  certainly 
within  his  reach,  and  probably  in  his  counting-room, 
namely,  the  proof  of  the  actual  cost  of  the  goods  at  the 
place  of  exportation.  He  not  only  neglected  to  furnish  it 
and  contented  himself  with  weaker  evidence,  but  even  re- 
fused to  burnish  it  on  the  call  of  the  government,  leaving, 
therefore,  the  obvious  presumption  to  be  turned  against 
•  him,  that  the  highest  and  best  evidence  going  to  the  reality 
and  truth  of  the  transaction  would  not  be  favorable  to  the 
defense.  One  of  the  general  rules  of  evidence,  of  univer- 
sal application,  is  that  the  best  evidence  of  disputed  facts 
must  be  produced  of  which  the  nature  of  the  case  will  ad- 
mit. This  rule,  speaking  technically,  applies  only  to  tha 
distinction  between  primary  and  secondary  evidence;  but 
the  reason  assigned  for  the  application  of  the  rule  in  a 
technical  sense  is  equally  applicable  and  is  frequently  ap- 
plied to  the  distinction  between  the  higher  and  inferior  de* 
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grees  of  proof,  speaking  in  the  more  general  and  enlarged 
sense  of  the  terms,  when  tendered  as  evidence  of  a  fact. 
The  meaning  of  the  rale  is  not  that  the  conrts  require  the 
strongest  possible  assurance  of  the  matters  in  question,  but 
that  no  evidence  shall  be  admitted  which  from  the  nature  of 
the  case  supposes  still  greater  evidence  behind  in  the  par- 
ties' possession  or  power;  because  the  absence  of  the  pri- 
mary evidence  raises  a  presumption  that  if  produced  it 
would  give  a  complexion  to  the  case  at  least  unfavorable,  if 
not  directly  adverse  to  the  interest  of  the  party.     *     *     * 
For  a  like  reason  even  in  cases  where  the  higher  and  infe- 
rior testimony  cannot  be  resolved  into  primary  and  second- 
ary evidence,  technically,  so  as  to  compel  the  production  of 
the  higher;  and  the  inferior  is  therefore  admissible  and 
competent  without  first  accounting  for  the  other,  the  same 
presumption  exists  in  full  force  and  effect  against  the  party 
withholding  the  better  evidence,  especially  when  it  appears 
or  has  been  shown  to  be  in  his  possession  or  power,  and 
must  and  should  in  all  cases  exercise  no  inconsiderable  in- 
fluence in  assigning  to  the  inferior  proof  the  degree  of 
credit  to  which  it  is  rightfully  entitled.    It  is  well  observed 
by  Mr.  Evans  (2  Evans'  Pothier,  149),  in  substance,  that 
if  the  weaker  and  less  satisfactory  evidence  is  given  and  re- 
lied on,  in  support  of  a  fact,  when  it  is  apparent  to  the  court 
and  jury  that  proof  of  a  more  direct  and  explicit  character 
was  within  the  power  of  the  party,  the  same  caution  which 
rejects  the  secondary  evidence  will  awaken  distrust  and  sus- 
picion of  the  weaker  and  less  satisfactory;  and  that  it  may 
well  be  presumed  if  the  more  perfect  exposition  had  been 
given  it  would  have  laid  open  deficiencies  and  objections 
which  the  more  obscure  and  uncertain  testimony  was  in- 
tended to  conceal." 

Guided  by  the  principles  thus  clearly  enunciated  by  the 
supreme  court,  I  proceed  to  consider  as  briefly  as  may  be, 
the  evidence  offered  by  the  claimant  to  repel  the  vehement 
presumption  of  guilt  raised  by  the  case  made  by  the  prose- 
cution. 

The  first  evidence  on  the  part  of  the  defence  was  the 
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testimony  tending  to  show  that  the  opium  in  question  was 
not  and  ooold  not  have  been  taken  from  the  Tohio. 

It  seems  that,  on  some  grounds  not  explained,  the  cus- 
tom-house authorities  had  been  led  to  suspect  that  an 
attempt  to  smuggle  opium  from  the  Ibkio  was  in  contempla- 
tion. The  force  of  night  watchmen  was  therefore  increased, 
and  the  necessity  of  yigilance  strongly  impressed  upon  at 
least  some  of  them.  All  the  watchmen  on  duty  on  the  night 
in  question,  including  both  watches — those  on  duty  up  to 
and  after  twelve,  midnight,  were  examined.  They  denied 
having  seen  any  goods  taken  from  the  ship.  It  may  be 
conceded  that  so  large  a  quantity  of  opium,  exceeding  in 
weight  a  ton,  could  not  have  been  discharged  from  the 
steamer  into  a  boat  alongside  without  the  complicity  of  tiie 
watchmen  on  board  the  vessel,  or  gross  and  almost  incon- 
ceivable negligence  on  their  part.  These  witnesses,  there- 
fore, appear  on  the  stand  to  exonerate  themselves,  by  th^ 
own  testimony,  from  the  imputations  which  the  theory  of 
the  case  advanced  by  the  government  casts  upon  them. 
They  are  not  disinterested  witnesses.  I  speak  now  of  the 
watchmen  on  the  deck  of  the  steamer.  The  dischai^  of 
the  opium,  if  it  in  fact  occurred,  might  easily  have  escaped 
the  notice  of  the  watchmen  posted  on  the  wharf.  In  esti- 
mating^the  credibility  of  those  who  must  have  witnessed 
the  transaction,  if  it  took  place,  the  circumstances  under 
which  they  appear  upon  the  stand  are  not  to  be  lost  sight  of. 

Both  of  the  harbor  police  officers  testify,  that  when  they 
had  approached  within  a  short  distance  of  the  Tbbio^  they 
were  hailed  from  the  steamer.  To  the  inquiry  what  boat 
that  was,  they  replied:  '^Police  boat."  I  see  no  reason 
whatever  for  discrediting  their  statement.  They  have 
proved  their  fidelity  under  circumstances,  which,  to  officers 
less  honest,  might  have  presented  an  irresistible  tempta- 
tion. It  is  a  fact  worthy  of  notice,  that  all  the  night  watch 
deny  having  heard  these  hails. 

In  rebuttal  of  the  Chinese  expert  testimony  offered  by 
the  government,  the  claimant  produced  other  Chinese  ex* 
ports  to  show  that  the  opium  seized  was  manufactured  in 
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this  city.  With  a  view  of  testing  their  skill,  or  yeracity, 
the  goyernment  prodaoed  from  the  bonded  warehouse  sey- 
eral  boxes  of  opiam  proyed  to  haye  been  recently  imported 
from  China.  These,  with  other  similar  samples  of  the 
opiam  under  seizure,  wew  oarefuUy  wrapped  up  and  sub- 
mitted  to  the  experts  under  circamstanGes  which  seemed  to 
preclade  the  pos^bility  of  their  knowing  from  which  of 
the  two  lots  of  opium  the  particular  sample  submitted'  to 
them  was  taken.  They  proceeded  to  test  them  by  burning, 
inhaling,  etc.,  in  most  instances  subjecting  the  sample  to 
eeyeral  tests.  In  almost  eyery  instance  they  pronounced 
the  seized  opium  to  be  San  Francisco  opium,  and  the  cus- 
tom-house to  be  Hongkong  opium.  These  experiments 
must,  I  think,  in  fairness  be  taken  as  establishing  the  fact 
that  the  witnesses  were  able  to  distinguish  the  seised  from 
the  custom-house  opium,  by  the  tests  they  applied.  But 
this  is  all  they  establish.  The  further  and  yital  fact  tiiat 
the  seized  opium  was  of  San  Francisco  manufacture,  rests 
upon  their  declarations  of  their  c^inion.  No  proof  was 
offered  to  show  that  only  one^kind  or  quality  of  opium  is 
manufactured  at  Hongkong.  I  presume  I  am  at  liberty  to 
notice  the  generally  accepted  commercial  fact,  that  opium 
prepared  for  smoking  is  largely  manufactured  in  China  both 
from  the  India  opium  and  from  the  natiye  article. 

The  defence  relied  on,  as  has  been  already  stated,  was 
that  the  opium  seized  was  manufactured  in  this  city  from 
imported  crude  opium.  The  suspicious  circumstances  at- 
tending the  seizure  are  explained  by  the  suggestion  that 
the  object  of  the  midnight  expedition  of  the  boat  with 
muffled  oars,  etc.,  was  to  clandestinely  place  the  opium  on 
board  the  steamer  Gity  of  Sydney^  then  bound  to  Honolulu, 
with  a  yiew  of  smuggling  it  into  that  port,  where,  being  a 
prohibited  article,  it  commuids  a  high  price.  If  such  be 
indeed  the  facts  of  the  case,  they  afford,  whateyer  may  be 
thought  of  the  morality  of  the  enterprise,  a  yalid  defence 
to  this  prosecution,  for  no  offence  against  the  laws  of  the 
United  States  has  been  committed. 

But  the  court,  when  such  a  defence  is  set  up,  has  a  right 
to  exact  that  it  should  be  satisfactorily  made  out  by^  the 
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production  of  the  best  proofs  that  the  nature  of  the  case 
will  admit.  The  fraud  relied  on  as  a  defence  was  not  only 
a  fraud  upon  the  laws  of  a  friendly  foreign  power,  but  a 
fraud  upon  the  American  owners  of  the  City  of  Sydney^  who 
were  to  be  not  merely  cheated  of  their  freight,  but  exposed 
to  confiscation  or  severe  penalties,  if  the  proposed  smug- 
gling  adventure  should  be  detected  by  the  Hawaiian  au- 
thorities. 

In  support  of  this  defence,  a  witness  was  called  who  tes- 
tified that  he  was  a  water-tender  on  board  the  City  of  Sydney , 
and  that  he  was  employed  to  secure  and  secrete  on  board  of 
this  steamer  a  boatload  of  opium  on  the  night  of  the  seizure. 
His  story  was  not  unaccompanied  by  improbabilities,  but  as 
he  stated  that  the  engagement  was  made  with  him  alone,  and 
that  he  alone  was  on  the  watch  to  receive  the  opium,  the 
statement  could  not  readily  be  disproved.  It  received  no 
corroboration  from  the  claimant,  who  forebore  to  offer  him- 
self as  a  witness. 

But  assuming  it  to  be  true,  it  bears  but  remotely  and  in- 
directly upon  the  vital  issue  in  the  case.  It  may  be  true 
that  the  claimant  proposed  to  smuggle  this  opium  into  Hon- 
olulu, BxiA  it  may  also  be  true  that  he  had  previously  smug- 
gled it  into  this  port. 

In  further  support  of  the  defence  set  up,  a  drayman 
named  Sheridan  testified  with  great  minuteness  of  detail 
to  having  hauled  by  order  of  the  claimant  on  the  evening 
of  the  seizure,  two  drayloads  of  goods  to  a  wharf  on  the 
city  front,  where  they  were  transferred  to  a  boat  in  waiting 
to  receive  them.  These  goods,  the  drayman  stated,  he  re- 
ceived at  a  store  in  the  Chinese  quarter  from  a  Chinaman 
whom  he  pointed  out  in  court.  The  testimony  of  this  wit- 
ness was  wholly  uncorroborated,  notwithstanding  that  cor- 
roboration was  easy  if  the  story  was  true,  ^either  of  the 
boatmen,  nor  the  Chinaman  from  whom  the  opium  was  said 
to  have  been  obtained,  'was  called  to  the  stand. 

To  rebut  this  testimony  the  United  States  produced  three 
witnesses,  who  testified  that  Sheridan  spent  the  whole  of  the 
evening  in  question  in  their  company  at  the  Theatre  Comique, 
a  free-concert  saloon  in  this  city. 
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The  credibility  of  these  witnesses  was  vehemently  as- 
sailed by  the  counsel  for  the  claimant.  No  formal  attempt 
to  impeach  them,  however,  was  made.  From  their  cross- 
examination  it  appeared  that  they  were  young  men  of  re- 
spectable family,  but  probably  somewhat  addicted,  as 
unfortunately  is  too  common  in  this  city,  to  idleness,  and 
perhaps  dissipation.  I  see  no  reason  for  absolutely  dis- 
carding their  testimony.  It  must  be  accepted  as  at  least 
casting  a  doubt  upon  the  truth  of  Sheridan's  statement, 
and  as  seriously  impairing  the  strength  of  the  case,  which 
the  claimant  was  bound  to  mckke  out  by  satisfactory  proofs. 
A  driver  in  the  employ  of  Sheridan  was  also  called  by 
the  prosecution.  He  testified  thai  on  the  night  in  question 
he  slept  in  the  stable  where  Sheridan's  horses  and  dray  were 
kept,  and  that  they  were  not  taken  out  of  the  stable  during 
the  night.  Upon  this  witness  I  place  little  reliance.  He 
was  unable  to  identify  the  night  in  question  except  by  the 
fact  that  it  was  his  habit  to  sleep  in  the  stable.  But  it  was 
shown  by  other  testimony  that  his  habits  were,  very  irreg- 
ular, and  he  disclosed  unmistakable  signs  of  personal  hos- 
tility to  Sheridan. 

The  last  and  most  perplexing  circumstance  connected 
with  tbis  case  remains  to  be  considered.  The  opium  seized 
was  packed  in  tin  cases,  each  containing  twenty  five-tael 
boxes.  In  every  one  of  the  cases  thai  was  opened  was 
found  a  fragment  of  a  newspaper  published  in  this  city  of  a 
date  so  recent  as  to  preclude  the  possibility  of  its  having 
been  sent  to  Hongkong  and  there  inserted  in  the  cases  when 
they  were  packed.  These  pieces  of  newspaper  must  there- 
fore have  been  introduced  into  the  cases  after  tfieir  arrival 
at  this  port,  and  as  the  lids  or  covers  of  the  cases  were 
found  closely  soldered,  the  operation  would  have  required 
much  time  and  very  extensive  complicity  or  extraordinary 
negligence  on  the  part  of  the  officers  in  charge  of  the  ves- 
sel. But,  on  the  supposition  that  the  opium  was  in  fact 
manufactured  in  this  city  and  packed  here,  with  what  object 
could  these  papers  have  been  inserted  in  the  cases  ?  The 
suggestion  was  thrown  out  at  the  trial  that  it  might  have 
been  to  apprise  the  accomplices  at  Honolulu  of  the  true 
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character  of  the  opium.  But  this  could  more  easily  have 
been  done  by  letter  or  communicated  orally  by  the  claim-- 
anty  who,  it  is  said,  was  to  accompany  the  goods  to  Hono^ 
lulu.  A  more  probable  motive. would  seem  to  be,  to  Inrakh 
the  apparent  evidence  of  the  domestic  manufacture  of  tiie 
goods,  which  is  now  relied  on  in  this  case.  If  then  the 
opium  was  of  domestic  manufacture,  and  the  papers  were 
inserted  to  furnish  eyidence  of  that  fact  in  case  of  seizure, 
why  was  not  the  simpler  and  more  effectual  method  resorted 
to,  of  procuring  fxx>m  tiie  custom-house  authorities  stamps 
which,  by  the  regulations,  may  on  the  application  of  the 
manufacturer  be  attached  to  all  packages  of  manufactured 
opium  ?  But  these  stamps  would,  it  is  to  be  presumed,  have 
been  furnished  only  after  an  investigation  and  the  verifica- 
tion of  the  true  character  of  the  goods,  by  ascertaining 
when  and  by  whom  they  were  manufactured,  where  the 
crude  opium  was  obtained,  and  when  and  by  what  vessel  im-* 
ported.  It  may  not  unreasonably  be  suspected  that  the 
parties  were  not  prepared  to  invite  such  an  investigation, 
especially  as  in  the  trial  of  this  ease  they  have  studiously 
withheld  all  information  on  these  points,  which,  if  estab^ 
lished  in  their  favdr,  would  have  furnished  a  complete  and 
unanswerable  defense  to  the  prosecution. 

The  foregoing  presents,  it  is  believed,  a  sufficiently  com- 
plete statement  of  the  proofs  offered  on  the  part  of  the 
claimant.  It  is  evident  that  the  case  presents  but  a  single 
issue  of  fact,  viz.:  Was  the  opium  manufactured  in  this 
city  or  imported  ?  The  claimant  contends  that  a  quantity  of 
opium  weighing  more  than  a  ton,  and  of  the  value  of  nearly 
twenty  thobsand  dollars,  was  manufactured  in  this  city, 
purchased  by  him,  and  placed  in  a  boat  to  be  clandestinely 
laden  on  board  the  Ciiy  of  Sydney,  The  onuaprdbandi  was 
on  him  to  establish  these  facts,  and  by  the  production  of 
the  best  evidence  the  nature  of  the  case  admitted.  He  was 
himself  a  competent  witness.  He  is  not  produced  on  the 
stand.  The  person  from  whom  his  drayman  states  he  ob- 
tained the  opium,  though  present  in  court,  is  not  called  as 
a  witness.  If  so  large  a  transaction,  in  facti  occurred,  he 
could  no  doubt  have  corroborated  the  statements  with  re* 


Disi.  Cal.]     UNrrED  States  v.  3,880  Boxes.  141 


1882.]  Opinion  of  the  Court— Hoffinan,  J. 


gard  to  it  by  the  prodnction  of  his  books  and  an  account  of 
the  mode  in  which  he  was  paid.  He  could  have  indicated 
the  name  of  the  manufacturer,  and  the  latter  could  haye 
shown  the  place  of  the  manufacture,  how  and  from  whom 
he  obtained  the. crude  opium,  and,  possiblj,  when  and  by 
what  Teasel  it  was  imported.  If  the  facts  be  as  contended 
by  the  claimant,  the  more  searching  the  inquiry,  the  more 
elearly  would  the  truth  haye  been  made  manifest.  Eyi- 
dence  on  these  points,  though  within  his  reach,  he  has 
withheld.  He  has  not  eyen  called  the  boatman  to  corrobo- 
rate his  drayman,  though  tiie  latter  was  contradicted  by 
three  witnesses. 

It  was*  suggested  at  the  bar  that  the  claimant  might  be 
unwilling  to  appear  on  the  stand,  where  on  cross-examina- 
tion he  might  be  compelled  to  make  compromising  dis- 
closures with  regard  to  his  operations  in  the  Sandwich 
Islands,  and  his  confederates  in  that  kingdom.  But  he  and 
one  of  his  employees,  are  under  indictment  for  a  crime  for 
which,  if  conyicted,  they  may  be  sent  to  the  state  prison. 
A  large  amount  of  property  is  staked  upon  the  result  of  tl\e 
cause  now  on  trial.  If  the  facts  be  as  he  claims,  ^is  testi- 
mony in  support  of  them  would  go  far  to  secure  the  restora- 
tion of  the  goods,  and  his  exoneration  from  the  charge  for 
which  he  is  indicted,  while  his  silence  has,  under  the  de- 
cisioiis»  a  most  damaging,  if  not  fatal,  effect  upon  his  cause. 
It  would  seem  that  the  inducements  to  him  to  testify,  if  the 
facts  be  as  the  defence  claims,  are  far  stronger  than  any 
motiyes  for  silence  afforded  by  the  fear  of  compromising  his 
associates  at  Honolulu,  or  of  breaking  up  his  illicit  but 
Inoratiye  operations  at  that  port.  My  conclusion  is,  that 
no  plainer  or  stronger  case  could  be  presented  for  the  ap- 
plication of  the  rules  of  decision  laid  down  by  the  supreme 
court  in  the  cases  which  haye  been  cited,  yiz. :  ''That 
where  the  burden  of  proof  is  thrown  upon  the  claimant, 
and  he  fails  to  explain  the  difficulties  of  the  case  by  the 
production  of  proofs  within  his  power  to  produce,  con- 
demnation follows  from  the  defects  of  testimony  on  the  part 
of  the  claimant,"  and  further,  that  where  the  claimant  has 
it  in  his  power  to  produce  the  best  and  most  satisfactory 
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evidence  to  repel  the  presumption  which  the  law  has  raised 
against  him,  and  he  omits  to  do  so,  and  contents  himself 
with  the  weaker  evidence,  the  presomptioii  ''is  tamed 
against  him,  that  the  highest  and  best  evidence  going  to  the 
reality  and  truth  of  the  transaction,  would  not  be  favorable 
to  the  defense.*^  I  do  not  deem  it  necessary  to  examine  the 
proofs  of  other  illicit  operations  in  Hongkong  by  the  claim- 
ant which  seem  to  be  afforded  by  his  intercepted  corre- 
spondence. I  place  the  decision  of  the  case  on  Uie  grounds 
above  indicated. 
A  decree  of  condemnation  must  be  entered. 


United  States  v.  William  and  Elizabeth 

TlOHENOR, 

CiBcnrr  Ck)nRT,  Distbiot  of  Obeqon. 
Juke  5, 1882; 

1.  Ressrvation  of  Pctblio  Lands  in  Obsoon. — By  the  passage  of  the  dona- 

tion «ct  of  September  27,  1850  (9  Stat.  497),  and  the  amendment  thereto 
of  February  14,  1853  (10  Stot.  158),  congress  disposed  of  all  the  publio 
lands  in  Oregon  to  persons  who  were  or  should  become  settlers  thereon 
and  otherwise  comply  with  the  provisions  of  such  act,  except,  among 
others,  such  portions  thereof  as  might  be  designated  by  the  author- 
ity of  the  president  for  certain  military  purposes  and  *'  other  needful  pub- 
lic uses,"  not  exceeding  six  hundred  and  forty  acres  at  any  one  point  or 
place  for  a  fort,  nor  more  than  twenty  acres  for  any  other  purpose.  Held^ 
1.  That  while  an  order  issued  by  the  secretary  of  war  designating  a  res- 
ervation under  this  act  for  a  military  post  or  station  may  be  presumed  to 
have  been  made  by  the  authority  of  the  president,  until  the  contrary  ap- 
pears, no  such  presumption  arises  in  case  such  order  is  made  by  any  one 
else,  and  therefore  an  order  issued  by  the  military  officer  in  command  of 
the  department  directing  the  establishment  of  '*a  militaiy  reservation*' 
at  Port  Orford,  Oregon,  is  void  and  of  no  effect;  2,  That  a  valid  designa- 
tion of  a  reservation  for  military  or  light-house  purposes  must  indicate  or 
describe  with  reasonable  certainty  in  some  public  document  or  record  the 
quantity,  limits,  and  location  of  such  reservation;  and  the  same  ought  to 
be  noted,  as  soon  as  practicable,  on  the  plat  of  the  survey  of  the  town- 
ship; and  3.  That  such  a  reservation,  if  designated,  so  as  to  substantially 
exceed  the  quantity  allowed  by  law,  is  illegal  and  void. 

2.  Patent  Issued  Contrary  to  Law. — When  it  appears  on  the  face  of  a 

patent  that  it  was  issued  contrary  to  law,  it  is  void,  and  a  court  of  law 

• 
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will  ao  prononnoe;  bnt  neyertheless  the  United  States  is  entitled  to  main- 
tain a  suit  in  equity  to  have  each  void  patent  cancelled. 

3.  PossESsoBT  Right  of  Marbibd  Settler.— A  married  settler  under  the 

donation  act,  prior  to  completion  of  his  residence  and  cnltivation,  may 
abandon  or  dispose  of  his  possessory  right  or  location  without  the  con- 
sent of  his  wife. 

4.  Lands — Purchase  of,  for  the  United  States. — A  conveyance  of  lands  to 

the  United  States  is  void  and  inoperative  unless  the  purchase  is  author- 
ized by  congress.    Section  3736  of  the  revised  statutes. 

5.  Fort — Meaning  of  the  TsRH.^The  term  "  fort,"  as  used  in  the  donation 

act,  implies  a  place  of  more  permanence  and  starength  than  a  mere  frontier 
camp,  post,  or  station. 

6.  Port  Orford. — Congress  never  authorized  or  provided  for  the  erection 

or  maintenance  of  a  "  fort"  at  Port  Orford. 
.7.  Promise  Mads  under  Illegal  Arrest. — ^The  arrest  and  eviction  of  the 
defendant,  William  Tichenor,  in  1864,  from  his  donation  claim,  at  Port 
Orford,  or  that  portion  of  it  said  to  have  been  a  "  military  reservation," 
and  his  subsequent  imprisonment  by  military  force  and  without  process 
of  law,  were  illegal  acts,  and  any  promise  extorted  from  him  as  a  condi- 
tion of  his  liberation,  concerning  his  future  claim  to  the  premises,  was 
and  is  void  and  of  no  effect;  neither  would  a  verbal  promise  of  non- 
claim,  however  induced  or  made,  be  sufficient  to  affect  his  right  to  6r  in- 
terest in  the  premises. 

8.  Allegation  of  Fraud. — ^It  is  not  sufficient  to  allege  in  a  bill  to  set  aside 

the  patent  to  a  *'  settler"  that  it  was  "fraudulently"  obtained,  by  means 
of  "  false  proof,"  but  the  acts  constituting  the  fraud  should^  be  substan- 
tially stated. 

9.  Residence  and  Cultivation  of  a  ** Settler." — A  settler  under  the  do- 

nation act  is  not  required  to  reside  *'  all  over"  his  claim,  nor  to  cultivate 
the  whole  of  it,  and  therefore  his  proof  of  residence  and  cultivation  is 
not  false  if  he  actually  resided  anywhere  within  the  exterior  lines  of  the 
claim  and  cultivated  any  portion  of  it. 

10.  Lapse  of  Time. — ^IVlere  lapse  of  time  is  a  defence  in  equity  in  cases  not 
within  the  operation  of  the  statute  of  limitations.        ^ 

11.  Sale  of  Pubuo  Lands.— A  sale  of  public  lands  unauthorized  by  law  is 
void,  and  the  purchaser  thereat  acquires  no  right  thereby,  whether  he 
knew  or  did  not  know  of  such  want  of  authority. 

Before  Sawteb,  Circuit  Judge,  and  Dbady,  District  Judge. 

Bu/us  MaUory,  for  the  plaintiff, 

Wiaiam  Strong  and  Edward  W.  UcOraw,  for  the  defend- 
ants. 

By  the  Court,  Deady,  J.  This  suit  was  commenced  on 
August  25,  1880,  against  the  defendants,  William  Tichenor 
and  Elizabeth  his  wife,  to  set  aside  and  cancel  the  patent 
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issued  to  said  defendants  on  February  5,  1866,  for  the  do- 
nation  claim  No.  37,  the  same  lis  alleged,  being  parts  of 
sections  32  and  83  in  township  32  south,  of  range  15  west, 
of  the  Wallamet  meridian,  and  situate  in  Gurry  county, 
Oregon,  so  far  as  the  same  includes  a  certain  '*  military 
reservation,"  or  that  the  defendants  be  declared  the  trustees 
thereof  for  the  plaintiff  and  required  to  convey  the  same 
to  it. 

On  April  13, 1881,  a  supplemental  bill  was  filed,  in  which 
the  death  of  the  defendant,  Elizabeth  Tichenor,  was  alleged; 
and  by  which  her  children,  Jacob  B.  Tichenor,  Anna  Dart, 
and  Barah  E.  McGraw,  and  the  husbands  of  the  two  latter, 
Oeorge  Dart  and  Edward  W.  McGraw,  were  made  defend- 
ants in  the  suit. 

The  bill  alleges  that  in  July,  1851,  the  defendant,  Will- 
iam Tichenor,  settled  upon  said  donation  number  37,  under 
the  donation  act  of  September  27,  1850,  and  immediately 
laid  out  a  town  thereon,  which  he  called  Port  Orford;  that 
in  September,  1851,  Lieutenant  Wyman,  of  the  United 
States  army,  with  the  consent  of  William  Tichenor,  erected 
some  buildings  upon  a  portion  of  said  town-site  for  the  use 
of  the  United  States  soldiers,  when  stationed  at  that  point; 
''that  on  October  16,  1851,  General  Hitchcock,  then  in 
command  of  the  United  States  troops  stationed  at  that 
place,  ordered  that  a  military  reservation  be  established 
there,  and  that  a  tract  of  land  be  selected  and  set  apart, 
and  reserved  for  that  purpose;"  that  soon  after,  and  in 
pursuance  of  said  order,  said  Wyman  '^  caused  a  tract  of 
land  to  be  marked  out  for  and  as  a  military  reserve,"  in- 
cluding the  buildings  aforesaid,  and  bounded,  so  far  as  it 
was  within  the  lines  of  said  donation,  as  follows:  ''Begin- 
ning where  the  east  line  of  Bedwood  street  in  said  town  of 
Port  Orford  prolonged  strikes  the  south  line  of  Tichenor's 
claim,  thence  along  said  prolonged  line  and  its  continua- 
tion, the  east  side  of  Bedwood  street,  to  the  south-east 
corner  of  Bedwood  street  and  Third  street;  thence  along 
the  south  side  of  Third  street,  and  said  side  continued  un- 
til it  strikes  the  west  line  of  Tichenor's  claim;  thence  along 
said  line  in  a  southerly  direction  to  the  south-west  corner 
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of  Tichenor's  claim;  thence  along  the  sonth  line  of  Tioh- 
enor's  claim  to  the  point  of  beginning;"  of  which  acts  said 
William  Tichenor  had  notice  and  consented  thereto,  and 
that  about  March  17,  1852,  said  ''military  reseryation  was 
duly  published;"  that  said  William  Tichenor,  and  Eli2sa- 
beth,  his  wife,  released  the  premises  ''to  the  department 
quartermaster-general  for  the  use  of  the  United  States," 
and  thereafter,  on  October  24,  1852,  in  order  the  more 
fully  and  certainly  to  secure  the  same  to  the  United  States, 
said  defendants  "released  and  quitclaimed  to  the  United 
States  all-right  or  interest"  in  the  premises,  and  "aban- 
doned the  same  to  the  United  States;"  that  on  September 
11,  1854,  "the  president  of  the  United  States  formally  de- 
clared a  reservation  for  light-house  purposes  at  said  Port 
Orford  that  included  said  portion  of  the  reservation,  as 
well  as  other  lands  not  within  the  limits  of  said  donation;" 
that  about  September  29, 1856,  said  William  Tichenor  made 
the  proof  of  his  four  years'  residence  and  cultivation  upon 
the  donation  claim  aforesaid,  as  required  by  said  donation 
act,  before  the  officers  of  the  proper  land  office,  and 
"fraudulently"  included  therein  so  much  of  the  reserva- 
tion aforesaid  as  fell  within  the  lines  of  his  donation, 
"whereas  in  truth  and  in  fact  he  had  not  so  resided  upon, 
cnltivated,  or  claimed"  the  same  "as  a  part  of  his  dona- 
tion" after  "  the  said  military  reservation  was  marked  out;" 
that  "by  means  of  said  false  proof,"  said  William  Tichenor 
"indnced  the  officers  of  the  United  States,"  on  February 
6,  1866,  to  issue  a  patent  for  the  whole  of  said  donation, 
including  the  tract  so  reserved,  to  himself  and  wife — the 
north  half  to  the  former,  and  the  south  half  to  the  latter; 
that  the  portion  of  said  reservation  included  in  said  patent 
lies  within  the  wife's  half  of  the  donation,  and  the  said 
patent  was  so  far  procured  by  said  William  Tichenor  "  in 
frand  of  the  rights  of  the  United  States." 

The  bill  then  proceeds  with  a  sort  of  restatement  of  tl:e 
case  upon  "  information  and  belief,"  to  the  effect,  that  after 
said  reservation  was  marked  out,  said  William  Tichenor 
surrendered  all  control  of  the  portion  within  his  donation 
to  the  United  States;  that  afterwards  said  William  Tichenor 
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was  appointed  collector  of  customs  at  the  port  of  Port  Or- 
ford,  before  "which  time  the  troops  had  been  withdrawn 
from  said  place  and  the  reservation  left  in  the  charge  of  an 
agent  of  the  United  States;  that  by  permission  of  the  United 
States  he  occupied  one  of  the  buildings  on  said  reservation, 
as  collector  aforesaid,  but  afterwards  made  a  claim  to  the 
same  as  against  the  United  States,  whereupon  he  was  re- 
moved therefrom  and  the  premises  again  placed  in  the 
charge  of  an  s^ent;  that  in  October,  1864,  said  William 
Tichenor  and  others  drove  said  agent  ''away  from  said 
premises  by  force,"  and  they  were  arrested  therefor,  ''by 
the  military  authorities  of  the  United  States,"  and  im- 
prisoned in  Fort  Alcatraz  "for  a  considerable  time;"  that 
upon  being  released  from  said  imprisonment  said  William 
Tichenor  "  pledged  his  word  of  honor  that  he  would  not  in- 
terfere with  or  in  any  manner  lay  claim  to  the  said"  reser- 
vation, but  notwithstanding  such  pledge  "he  afterwards 
laid  claim  to  said  land  and  made  final  proof  of  residence  and 
cultivation  thereof  as  herein  before  stated,  and  so  fraudu- 
lently and  wrongfully  procured  the  patent  therefor  as  herein 
stated." 

The  defendants  demur  to  the  bill,  and  for  cause  of  demur- 
rer say:  1.  The  court  has  no  jurisdiction,  because  the  plaint- 
iff has  an  adequate  remedy  at  law;  2.  The  plaintiff  is  not 
entitled  to  the  relief  asked  upon  the  case  stated;  3.  The  bill 
is  multifarious;  4.  It  is  without  equity;  in  this,  a.  The 
boundaries  and  extent  of  the  alleged  reservation  are  not 
given  with  any  certainty  or  exactness;  nor  does  it  appear 
that  it  included  the  premises  in  controversy;  b.  It  does  not 
appear  that  it  was  made  for  a  "fort;"  nor  that  it  does  not 
exceed  twenty  acres  in  extent,  but  the  contrary;  c.  The  res- 
ervation does  not  appear  to  have  been  made  on  public 
lands;  nor  that  it  was  made  under  the  authority  of  the  pres- 
ident; d.  No  facts  constituting  the  alleged  fraud  on  the  part 
of  the  defendant,  William  Tichenor,  are  stated;  e.  The  al- 
leged reservation  is  void,  as  appears  from  the  bill;  and 
/.  That  Elizabeth  did  not  execute  a  legal  conveyance  of  the 
premises  to  the  plaintiff. 

There  are  no  maps  or  diagrams  of  the  locality  or  the 
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Tichenor  donation  or  the  alleged  reservation  attached  to  the 
billy  and  the  description  of  the  premises  contained  in  it  con- 
veys no  definite  or  certain  information  as  to  their  location 
or  quantity^  unless  reference  is  had  to  the  public  surveys. 

Authenticated  copies  of  these  and  of  the  patent  to  the 
TichenorSy  with  a  copy  of  the  proofs  upon  which  it  issued, 
and  the  official  survey  of  the  donation  No.  37  thereto  at- 
tached, were  submitted  by  counsel  for  the  plaintiff  oh  the 
argument  of  the  demurrer,  and  the  facts  contained  in  them 
will  be  referred  to  and  considered  as  a  part  of  the  bill  or  as 
official  acts  of  the  executive  department  of  the  government 
within  the  judicial  knowledge  of  the  court. 

And  first,  the  bill  is  incorrect  in  describing  the  donation 
No.  37,  in  effect,  as  being  only  parts  of  sections  32  and 
33  of  township  32,  south  of  range  15  west.  From  the  sur- 
veys it  appears  that  said  donation  comprises  four  hundred 
and  four  and  fourteen  hundredths  acres  in  said  sections  32 
and  33,  and  also  two  hundred  and  thirty-seven  and  twenty 
hundredths  acres  in  sections  4  and  5,  of  township  33, 
south  of  the  same  range;  and  that  the  premises  in  contro- 
versy in  this  suit,  lie  wholly  in  the  southwest  quarter  of 
said  section  5,  and  probably  contain  not  to  exceed  twenty 
acres,  while  the  remainder  of  the  reservation  marked  out, 
as  alleged  in  the  bill,  lies  immediately  to  the  westward  of 
tiie  Tichenor  donation,  and  taken  altogether  contains  over 
two  hundred  acres.  ^ 

The  allegation  that  the  defendant,  William  Tichenor,  after 
his  release  from  Alcatraz,  in  1864,  made  final  proof  of  his 
residence  and  cultivation  on  the  donation  No.  37,  is  also 
erroneous,  as  appears  from  the  bill  itself  and  the  doc- 
uments submitted  therewith — said  final  proof  having  been 
made  some  eight  years  before  that  date. 

On  an  extract  from  *'  the  surveyor-general's  map  of  Ore- 
gon, **  at  sundry  points  on  the  line  of  the  coast,  of  which 
Port  Orford  is  one,  certain  circular-shaped  tracts  containing 
no  specified  quantity,  were  surrounded  with  a  blue  shading, 
and  on  September  11,  1854,  the  president  indorsed  thereon 
•-*''  Let  the  tracts  shaded  blue  on  the  within  diagram  be  re- 
served for  light-house  purposes.    (Signed)  Franklin  Pierce.* 
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On  September  15,  1854,  tfaia  dit^am  was  sent  by  Uie 
commissioner  of  the  general  land  o£Sce  to  the  anrveyor-gen- 
eral  of  Oregon,  with  a  letter  informing  him  that  the  presi- 
dent ''has  directed  the  reservation  of  a  sufficient  quantity 
of  land  at  each  point  for  light-house  purposes,  as  follows: 
*  *  *  at  Cape  Orford,  or  north  cape  of  Tichenor 
bay;*'  and  instructed  him  ''to  cause  the  same  to  be  noted 
on  the  maps  and  documents"  of  his  office,  so  that  they 
would  not  be  oyerlooked  when  the  surveys  of  the  public 
lands  should  be  extended  to  these  points:  and  added — 
"  The  lighthouse  board  has  promised  to  famish  this  office 
with  descriptions  of  the  exact  locations  when  made,  and 
copies  thereof  will  be  forwarded  to  you  when  received." 

But  it  does  not  appear  from  the  public  surveys  that  any 
note  or  memorandum  of  any  such  reservation  was  ever  en- 
tered or  made  thereon.  In  fact,  no  specific  reservation  was 
made  or  designated  by  the  president's  order.  It  was,  in 
legal  effect,  only  a  precautionary  direction,  that  reserva* 
tions  should  be  established  at  the  points  named,  when  the 
surveys  were  extended  there;  and  evidently  it  was  contem- 
plated that  the  final  location  and  description  of  them  would 
be  made  by  the  lighthouse  board  and  furnished  to  the  laud 
office  for  formal  entry  on  the  maps  of  the  public  surveys. 

A  reservation  for  light-house  purposes  at  that  date  could 
only  be  made  by  authority  of  the  president  upon  the  as- 
sumption that  it  was  a  "needful  public  use;"  and  then  ii 
could  only  contain  twenty  acres.  How  much  land  was  con- 
tained within  the  blue  lines  on  the  diagram  indorsed  by 
the  president  on  September  11,  1854,  no  one  knows;  nor 
were  they  intended  to  do  more  than  to  indicate  the  point 
or  headland  where  such  reservation  should  be  made  there- 
after. 

Bat  it  is  now  understood  that  so  far  as  this  case  is  con- 
cerned, the  claim  that  the  premises  in  controversy  are  within 
a  light-house  reservation  is  abandoned.  And  it  is  admitted, 
by  the  counsel  for  the  plaintiff,  that  if  there  is  a  reservation 
for  light-house  purposes  at  Port  Orford,  it  lies  wholly  to 
the  south  and  west  of  the  Tichenor  donation  over  on  the- 
headland. 
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Besides,  it  was  not  in  the  power  of  the  president  to  es- 
tablish or  declare  a  reservation  for  light-house  purposes 
upon  land  alreeidy  reserved  for  military  or  other  purposes. 
If  there  was  a  valid  reservation  established  at  Port  Orford 
prior  to  September  11,  1854,  for  a  military  post,  as  claimed 
by  the  plaintiff,  the  land  contained  in  it  was  thereby  appro- 
priated and  withdrawn  from  the  public  domain,  and  could 
not  be  thereafter  otherwise  appropriated  except  by  the  au- 
thority of  congress.     (  Wilcox  v.  Jackson,  13  Pet.  513.) 

As  to  the  first  point  made  by  the  demurrer,  it  is  not  well 
taken.  True,  if  the  patent  was  issued  contrary  to  law  as 
alleged,  and  that  fact  appeared  upon  the  face  of  the  patent 
when  compared  with  the  law,  it  is  void,  and  a  court  of  law 
would  so  pronounce.  But  the  United  States  is  also  entitled 
to  have  such  void  patent  cancelled,  and  may  maintain  a  suit 
in  equity  for  that  purpose.  {U.  8.  v.  Stone,  2  Wall.  535; 
U.  8.  V.  G.  P.  Bailway  Co.,  9  P.  C.  L.  J.  340;  W.  8.  y. 
MuUan,  9  Id.  116.)  Neither  is  the  objection  that  Mrs« 
Tichenor's  conveyance  or  quitclaim  to  the  United  States 
was  not  duly  executed,  of  any  moment. 

At  the  date  of  the  alleged  conveyances,  the  claim  was  oc- 
cupied by  the  husband  as  a  settler  thereon  under  the  dona- 
tion act,  engaged  in  the  performance  of  the  conditions  of 
residence  and  cultivation,  on  the  completion  of  which  the 
title  to  the  land  would  inure  to  him  and  his  wife  in  equal 
parts.  In  the  mean  time,  the  wife  had  no  control  over  or 
interest  in  the  premises.  She  was  not  a  settler,  and  her 
husband  could  occupy,  or  dispose  of,  or  abandon  his  pos- 
sessory right  in  his  claim  without  reference  to  her.  When 
her  husband  complied  with  the  conditions  of  the  act  making 
the  grant,  then  she  became  the  owner  as  the  direct  donee  of 
the  United  States,  of  the  one  half  of  the  land  included  in 
her  husband's  settlement.  But  until  then,  it  was  in  the 
power  of  the  husband  to  abandon  or  dispose  of  his  location 
or  possessory  right  as  he  saw  proper,  and  thereafter  neither 
he  nor  his  wife  would  have  any  interest  in  the  premises, 
under  the  act.  (Lamb  v.  8larrf  1  Deady,  360;  Fielda  v. 
Squires,  Id.  316;  HaU  v.  Bussel,  111  U.  S.  509;  Vance  v 
Burbank,       620.) 
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Neither  did  these  conyeyances  of  William  and  Elizabeth 
Tichenor  haye  the  effect  to  yest  any  interest  in  the  premises 
in  the  plaintiff.  Irrespectiye  of  the  fact  that  the  grantors 
in  these  deeds  had  nothing  in  the  premises  to  oonyey,  except 
the  possessory  right  of  the  settler,  William  Tiehenor,  there 
was  no  authority  npon  the  part  of  the  grantee  to  purchase, 
and,  therefore,  they  were,  as  conyeyances,  yoid  and  inop* 
eratiye.  By  section  7  of  the  act  of  May  1,  1820  (3  Stat. 
668;  sec.  8736  B.  S.),  relating  to  the  treasury,  war,  and  nayy 
departments,  it  is  proyided:  ^'That  no  land  shall  be  pur- 
chased on  account  of  the  United  States,  except  under  a  law 
authorizing  such  purchase.'*  It  is  not  claimed  that  th^re 
was  any  law  authorizing  any  one  to  purchase  this  property, 
and  without  such  authority  the  purchase  was  yoid«  (11 
Opin.  202.) 

The  only  effect  that  can  be  giyen  to  these  writings  in  this 
case  is,  as  evidence  that  the  settler  then  and  thereby  aban- 
doned so  much  of  his  claim,  whereupon  it  again  became  a 
part  of  the  public  domain,  and  might  be  appropriated  by 
any  one  to  any  purpose  or  use  authorized  by  law. 

The  authority  to  establish  a  reservation  of  the  public 
lands  in  Oregon  for  any  purpose,  is  found  in  section  14  of 
the  donation  act  of  September  27,  1850  (9  Stat  500),  and 
section  9  of  the  act  of  February  14,  1853  (10  Stat.  158), 
amendatory  thereof.  In  the  first  it  is  declared :  '*  That  such 
portions  of  the  public  lands  as  may  be  designated  under  the 
authority  of  the  president  of  the  United  States,  for  forts, ' 
magazines,  arsenals,  dockyards,  and  other  needful  public 
uses,  shall  be  reserved  and  excepted  from  the  operation  of 
this  act:  Provided^  That  it  shall  be  deemed  necessary,  in 
the  judgment  of  the  president,  to  include  in  any  such  res- 
ervation, the  improvements  of  any  settler  made  previous,  to 
the  passage  of  this  act,  it  shall  in  such  case  be  the  duty  of 
the  secretary  of  war  to  cause  the  value  of  such  improvements 
to  be  ascertained,  and  the  amount  so  ascertained  shall  be 
paid  to  the  party  entitled  thereto  out  of  any  money  not 
otherwise  appropriated." 

The  pre-emption  act  of  September  14,  1841  (5  Stat.  657), 
was  not  extended  over  Oregon  until  July  17,  1854  (10  Stai. 
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305),  and  this  is  the  first  act  of  congress  proyiding  for  the 
disposition  of  or  affecting  the  title  to  pnblic  lands  in  Oregon ; 
unless  it  be  the  grant  to  certain  religions  societies  of  the 
missionary  stations  occnpied  by  them,  contained  in  section 
1  of  the  act  of  August  14,  1848.  (9  Stat.  323;  Parish  t. 
LownsdalCy  21  How.  290;  Loumsdale  t.  Oily  of  PorUand,  1 
Deady,  7,  13.) 

By  section  9  of  the  amendatory  act,  supra,  the  power  of 
the  president  to  reserve  lands  from  the  operation  of  said 
act  was  qualified,  so  that  all  reseryations  theretofore  and 
thereafter  made  under  said  section  14  of  the  original  act, 
should  be  limited  to  an  amount  not  exceeding  twenty  acres 
at  any  one  place,  except  in  the  case  of  ''forts,**  when  the 
amount;  should  not  exceed  six  hundred  and  forty  acres  at 
any  one  place. 

The  power  to  dispose  of  the  public  lands  is  granted  to 
congress.  (Art.  lY,  sec.  3,  U.  S.  Const. ;  27.  8.  y.  Oraiiot,  14 
Pet.  637.)  No  appropriation  of  them  can  be  made  for  any 
purpose  but  by  the  authority  of  congress.  ( 27.  S.  v.  Hbger^ 
aid,  15  Pet.  421.)  By  the  donation  act,  congress  disposed 
of  all  the  public  lands  in  Oregon  to  persons  who  should  be- 
come settlers  thereon,  and  otherwise  comply  with  the  pro* 
Tisions  of  that  act,  except  mineral  lands,  lands  reserred  for 
salines,  and  such  portions  thereof  as  might  be  designated 
by  the  authority  of  the  president  for  ''forts,**  etc. 

The  reservation  must  be  designated — marked  out — and 
appropriated  to  the  permitted  public  use  by  the  president 
or  under  his  direction.  What  constitutes  such  a  designa- 
tion may  be  a  question.  At  least,  the  reservation  ought  to 
be  described  or  indicated  with  reasonable  certainty  as  to 
limits  and  quantity  in  some  public  document  or  record,  and 
probably,  it  ought  to  be  noted  on  the  maps  of  the  public 
surveys.  (  Wilcox  v.  Jackson,  13  Pet.  512;  U.  S.  v.  Fitxgerdid,  * 
15  Id.  419.) 

But  it  does  not  appear  from  the  public  surveys  that  a  res- 
ervation at  Port  Orford  was  ever  noted  thereon  for  any 
purpose.  Neither  is  there  any  allegation  in  the  bill  that 
the  reservation  was  ever  designated  or  marked  on  the  map 
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of  any  survey — and  what  is  more,  that  it  was  designate  or 
authorized  at  all,  by  the  president. 

It  may  be  admitted  as  suggested  in  Wilcox  y.  Jackwn^  13 
Pet.  513,  that  if  the  order  directing  the  resenration  to  be 
made  had  been  issued  by  the  secretary  of  war — the  head  of 
the  department  through  whom  the  president  would  speak 
and  act  upon  the  subject — ^in  the  absence  of  evidence  to  the 
contrary,  it  would  be  presumed  that  he  acted  by  the  direc- 
tion of  the  president. 

But  neither  General  Hitchcock  nor  Lieutenant  Wymau 
had  any  authority  to  designate  or  establisli  a  reservation  at 
Port  Orford  for  any  purpose.  It  is  not  alleged  that  they 
were  acting  in  the  premises  under  the  authority  of  the  pres- 
ident; and  there  is  no  presumption  of  law  that  they  were. 

It  may  also  be  admitted  that  General  Hitchcock  could 
direct  his  subaltern,  engaged  in  military  operations  in  Ore- 
gon, to  establish  and  occupy  a  camp  or  fort  on  the  public 
lands  therein;  or  that  the  latter  might  do  so  under  the  cir- 
cumstances without  any  direction  from  the  former.  But 
such  use  or  occupation  would  not  have  the  effect  to  impart 
any  special  character  to  the  land  or  constitute  it  a  reserva- 
tion for  any  purpose,  within  the  purview  of  the  donation 
act.  It  would  still  remain  open  to  the  claim  of  any  quali- 
fied settler  under  the  act,  and  as  soon,  at  least,  as  the  camp 
or  post  was  removed  or  abandoned  by  the  military  forcCi 
might  be  actually  occupied  by  any  such  settler. 

So  soon  as  Tichenor  became  a  settler  upon  this  land  under 
the  donation  act,  there  was  no  longer  any  power  in  the  pres- 
ident to  appropriate  it  for  any  purpose.  It  had  thereby 
become  private  property,  and  could  only  be  taken  for  pub- 
lic uses  by  authority  of  congress  acting  under  the  right  of 
eminent  domain,  and  upon  making  just  compensation  there- 
*  for.  (Fifth  Amend.  17.  S.  Oonst.)  And  admitting  that 
afterwards  Tichenor  abandoned  the  portion  of  his  claim  con- 
stituting the  premises  in  controversy,  and  that  it  thereupon 
became  a  portion  of  the  public  domain,  and  was  liable  to  be 
reserved  by  the  authority  of  the  president  for  any  of  the 
public  uses  specified  in  the  statute,  still  there  is  nothing  to 


Dist.  Or.]        United  States  v.  Tiohekob.  163 

1882.]  Opinion  of  the  Court— Deady,  J. 

■ 

show  that  sach  reservation  was '  ever  made,  and  therefore 
Ticbenor  had  the  right  to  include  it  in  his  claim  when  he 
made  his  final  proofs  in  September,  1856. 

Bat  even  supposing  there  was  a  valid  reservation  of  over 
two  hundred  acres  established  at  Port  Orford  for  military 
purposes  prior  to  February  14,  1853,  it  became  void  there- 
after, except  as  to  twenty  acres  thereof;  and  until  it  was  re- 
designated by  proper  authority,  with  boundaries  including 
no  more  than  this  quantity,  it  had  no  legal  existence  any- 
where. If  there  had  been  a  reservation  designated  for  the 
purpose  of  a  ''fort,*'  it  might  have  been  extended  over  six 
hundred  and  forty  acres.  But  there  is  no  allegation  in  the 
bill  that  this  reservation  was  made  for  such  purpose;  and 
the  facts  stated  show  plainly  that  it  was  not. 

The  bill  characterizes  it  as  a  ''military  reservation;"  but 
that  is  a  term  unknown  to  the  law  and  means  nothing,  ex- 
cept that  it  may  have  been  intended  for  a  fort,  magazine, 
arsenal,  camp,  post,  or  other  military  use. 

A  "fort"  is  something  more  than  a  mere  military  camp, 
post,  or  station — such  as  are  usually  established  and  occu- 
pied for  a  few  years  on  the  border  between  new  settlements 
and  the  wild  Indian  tribes.  The  term  implies  a  fortification 
or  a  place  protected  from  attack  by  some  such  means  as  a 
moat,  wall,  stockade,  or  parapet. 

In  this  sense,  it  is  common  knowledge  that  there  never 
was  a  "fort"  at  Port  Orford,  or  anything  else  tkan  a  mili- 
tary camp  or  post  consisting  of  a  few  log  cabins  for  tiie 
shelter  of  the  troops,  and  the  ordinary  guard-house  and 
pyrade  ground,  occupied  by  a  small  detachment  of  soldiers — 
often  less  than  a  company,  under  the  command  of  a  single 
lieutenant — ^which  was  abandoned  in  the  summer  of  1856 
at  the  close  of  the  Indian  war  in  southern  Oregon,  when 
the  Indians  of  that  region  were  moved  up  the  coast,  on  the 
reservations  to  the  north  of  the  Umpqua  river. 

Nor  does  there  appear  to  have  been  any  recognition  of 
this  post  as  a  "  fort*'  by  congress,  in  directing  it  to  be  estab- 
lished, or  appropriating  money  for  buildings  or  fortifications 
ihere.    Its  occupation  was  a  mere  incident  of  the  temporary 
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presence  of  a  small  detachment  of  soldiers  in  that  region 
daring  the  settlement  of  Indian  difficulties. 

Nor  can  the  extraordinary  transaction  related  in  the  bill, 
from  which  it  appears  that  in  1864 — eight  years  after  Tich- 
euor*s  claim  to  the  premises  as  a  settler  under  the  donation 
act  had  been  proven  and  allowed  in  the  local  land  office — 
a  military  force  without  law  or  process  was  used  to  eject 
him  therefrom,  and  remove  him  to  another  state,  and  con- 
fine him  there  in  a  military  prison,  until  he  was  constrained 
to  promise  not  to  again  lay  claim  to  the  premises,  have  any 
effect  upon  the  standing  of  the  plaintiff  in  this  case,  unless 
it  is  to  make  it  a  party  by  adoption  to  that  illegal  outrage 
upon  the  rights  and  liberty  of  an  American  citizen.  A 
promise  made  under  such  circumstances  has  no  legal  obliga- 
tion. And  if  the  circumstances  had  been  otherwise,  it  would 
not  have  given  the  plaintiff  any  new  or  additional  right  to 
the  property.  A  mere  promise  or  agreement  without  a  law- 
ful consideration  cannot  affect  the  title  to  land  or  the  right 
to  the  possession  thereof. 

In  the  bill,  it  is  alleged  that  the  patent  was  **  fraudulently" 
obtained  by  means  of  *'  false  proof,**  but  in  what  the  fraud 
consists,  or  wherein  the  proof  was  false,  is  not  stated. 
Such  an  allegation  is  not  sufficient  on  demurrer.  The  bill 
should  have  gone  further,  and  set  forth  the  substance  at 
least  of  the  acts  constituting  the  fraud,  or  stated  wherein 
the  proof  %as  false.  (Story*s  Eq.  PL,  sec.  261;  Oailandy. 
CarpetUier,  21  Gal.  663;  Semple  v.  Eager,  27  Id.  166.) 

But  on  the  argument  and  in  the  brief  filed,  counsel  for 
the  plaintiff  rests  his  case  almost  wholly  upon  the  grouiid 
that  Tichenor  obtained  the  patent  to  the  premises  in  con- 
troversy by  the  use  of  false  proof  before  the  local  land  of- 
fice, to  the  effect  that  he  resided  upon  and  cultivated  the 
same,  when  he  did  not.  And  tacitly  abandoning  the  ground 
for  relief  that  the  premises  were  reserved  from  the  operation 
of  the  donation  act,  and  therefore  the  patent  was  so  far 
void,  it  is  now  claimed,  that  admitting  there  was  no  valid 
reservation  thereof,  still  the  patent  should  be  cancelled  on 
the  ground  that  Tichenor  did  not  reside  upon  and  cultivate 
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ihe  disputed  tract  as  stated  in  Lis  proof  and  reoited  in  bis 
patent. 

Admitting  that  the  United  States  may  maintain  a  snit  to 
annul  a  donation  patent  upon  the  ground  that  the  proof  of 
residence  and  cultivation  upon  which  it  issued  was  false, 
yet  that  is  not  the  case  attempted  to  be  made  by  this  bill, 
in  which  the  ground  of  the  relief  sought  is  that  the  patent 
includes  land  legally  reserved  from  settlement  under  the  do- 
nation act,  and  is  therefore  so  far  void* 

Bat  this  argument  proceeds  upon  the  radically  erroneous 
assumption  that  the  residence  and  cultivation  required  by 
the  donation  act  must  extend  to  or  include  every  acre  of  the 
donation.  On  the  contrary,  it  is  only  necessary  that  the  res* 
idence  and  cultivation  should  be  on  some  part  of  the  tract 
on  which  the  settler  '  *  proves  up.*'  In  this  case  the  residence 
and  cultivation  of  the  settler  was  upon  the  tract  of  land 
— within  its  exterior  limits — on  which  he  notified  and  made 
his  final  proof;  and  his  proof  to  that  effect  cannot  be  false, 
even  if  it  should  turn  out  that  some  portion  of  the  tract  was 
not  open  to  settlement.  His  proof  was  not,  as  it  need  not 
have  been,  to  the  effect  that  he  lived  upon  and  cultivated 
the  particular  twenty  acres  in  controversy  here  or  any  por- 
tion of  it;  but  only  .that  he  lived  upon  and  cultivated  some 
portion  of  a  tract,  not  exceeding  six  hundred  and  forty 
acres,  which  included  this  twenty  acres. 

Admitting  as  the  plaintiff  does,  that  Tichenor  resided 
upon  and  cultivated  some  portion  of  his  donation  for  four 
consecutive  years,  there  was  no  falsehood  in  his  proof  to 
that  effect,  even  if  some  other  portion  of  it  had  been  with- 
drawn from  settlement  by  a  valid  reservation.  It  was  not 
his  duty  to  know  whether  his  claim  included  a  part  of  a  valid 
reservation  and  notify  the  land  office  of  the  fact,  but  rather 
the  duty  of  the  government  to  have  the  reservation,  if  any, 
properly  surveyed  and  noted  on  the  township  maps  of  the 
public  surveys  for  the  information  of  all  concerned — none 
of  which  appears  to  have  been  done. 

Besides  the  plaintiff  has  been  guilty  of  gross  laches  in  the 
premises  and  its  claim  has  become  stale.  The  defendant, 
'William  Tichenor,  had  been  in  possession  of  the  premises, 
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as  a  settler  having  made  his  final  proof,  for  twenty-four 
years  before  the  commencement  of  this  suit,  and  had  re- 
ceived and  andistarbedly  occupied  the  premises  under  his 
patent,  for  fourteen  years  prior  thereto. 

And  although  the  statute  of  limitations  does  not  run 
against  the  United  States,  it  is  subject  nevertheless,  when 
it  comes  into  a  court  of  equity  to  assert  a  claim,  to  the  rules 
and  defences  peculiar  to  a  court  of  equity.  Such  a  defence 
is  ^*  the  mere  lapse  of  time  and  the  staleness  of  the  claim,  in 
cases  where  no  statute  of  limitations  directly  governs  the 
case."  (Story's  Eq.  PL,  sec.  813;  Story's  Eq.  Jur.,  sec. 
1620,  and  authorities  cited  in  note  3.) 

In  this  case  all  the  elements  of  this  defence  are  present, 
and  the  defendants  ought  to  have  the  benefit  of  it. 

The  demurrer  is  sustained,  and  the  claim  of  the  plaintifr 
being  stale  and  its  bill  without  equity,  the  same  is  dismissed. 

Sawteb,  C.  J.,  concurring.  In  my  judgment,  the  facts 
alleged  in  the  bill  do  not  show  a  valid  reservation  of  the 
lands  described  therein  for  any  public  purpose,  or  present 
any  sufficient  ground  for  equitable  relief.  I  therefore  concur 
in  the  order  sustaining  the  demurrer  and  directing  a  decree 
dismissing  the  bill. 


United  States  v.  Edward  W.  MoGraw.  United 
States  v.  Elisha  H.  Meservey,  George  Dart. 
United  States  v.  Jacob  B,  Tiohenor,  Edward 
W.  MoGraw,  Sarah  MoGraw. 

By  Oourt,  Deady,  J.  These  three  suits  were  commenced 
on  September  13, 1880,  and  heard  and  submitted  on  demur- 
rer with  the  foregoing  case  of  U.  8.  v.  WiUiam  Tichenor  d 
al,y  and  the  statement  and  opinion  in  that  case  is  largely 
applicable  to  these. 

They  are  brought  to  set  aside  and  cancel  four  patents  is- 
sued to  the  defendants  for  lands  situate  in  Ourry  county, 
Oregon,  and  being  parts  of  sections  6,  6,  7,  and  8  of  town- 
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ship  33  sonthy  of  range  16  west  of  tbe  Wallamet  meridian, 
containing  in  the  aggregate  about  two  hundred  and  fif  ty-fiye 
and  forty-nine  hundredths  acres,  as  follows:  To  Jacob  B. 
Tichenor,  two  patents,  each  dated  October  20, 1864,  the  one 
for  lot  numbered  3  in  said  section  6,  and  the  other  for  lots 
3  and  4  of  said  section  6;  lot  1  of  said  section  7,  and  lot  1 
of  said  section  8,  containing  altogether  seyenty-four  and  one 
hundredth  acres.  To  Elisha  H.  Meseryey,  one  patent  for 
the  west  half  of  the  south-west  quarter;  the  north-east  quar- 
ter of  the  south-west  quarter;  the  fractional  north-west 
quarter  of  the  south-east  quarter,  west  of  the  donation  sur- 
vey of  William  Tichenor;  and  the  water  lots  4  and  6  of  said 
section  5,  containing  one  hundred  and  sixty-fiye  and  thirty- 
four  hundredths  acres;  and — To  Edward  W.  McGraw,  one 
patent  for  lots  1  and  2  of  said  section  6,  containing  eighteen 
and  sixty-four  hundredths  acres,  upon  the  ground  that  said 
patents  and  the  entries  upon  which  they  issued  were  allowed 
and  issued  contrary  to  law  and  in  fraud  of  the  rights  of  the 
plaintiff,  because  the  lands  included  therein  were  a  part  of 
a  **  military  reservation,"  lawfully  established  at  Port  Or- 
ford,  prior  thereto;  all  of  which  was  known  to  the  defend- 
ants prior  to  such  entries. 

The  bills  each  allege  the  establishment  of  ''a  military 
reservation"  at  Port  Orford  in  1851,  as  in  the  case  of  Will- 
iam Tichenor,  except  the  giving  of  the  alleged  quitclaims 
by  him  and  his  wife,  and  the  erection  and  occupation  of 
a  military  post  there  from  1851  to  1856,  and  its  abandon- 
ment and  temporary  reoccupation  in  1864,  and  the  arrest 
and  imprisonment  of  said  Tichenor  and  his  son,  the  defend- 
ant, Jacob  B.  Tichenor,  as  in  that  case;  and  in  addition, 
that  on  March  30,  1864,  the  secretary  of  war  ordered  that 
the  **  post  at  Port  Orford  be  made  permanent  according  to 
previous  action." 

The  allegation  in  regard  to  the  reservation  for  light-house 
purposes  is  omitted.  The  description  of  the  alleged  res- 
ervation, of  which  only  so  much  is  given  in  the  William 
Tichenor  case  as  was  necessary  to  locate  the  portion  said  to 
be  within  his  donation,  is  as  follows:  ''Beginning  at  a 
point  ^here  the  east  line  of  Bedwood  street,  in  the  town  of 
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Port  Orford,  in  the  ootinty  of  Curry,  Oregon,  prolonged, 
strikes  the  south  line  of  the  donation  land  claim  of  William 
Ticbenor  and  wife;  thence  along  said  prolonged  line  and  its 
continuation  to  east  side  of  Bedwood  street,  in  said  town 
of  Port  Orford;  thence  along  the  south  line  of  Third  street, 
and  said  line  continued  until  it  strikes  the  west  line  of  said 
Tichenor's  said  claim;  thence  in  a  north-westerly  direction 
to  the  sea;  thence  southerly,  following  the  sea  to  the  place 
of  beginning." 

It  also  appears  from  the  certified  copies  of  said  patents, 
and  the  entries  upon  which  they  were  issued,  and  also  an 
extract  from  the  proclamation  of  the  president,  No.  685, 
that  on  May  2,  1862,  the  lands  in  said  sections  6,  6,  7,  and 
8,  except  those  '* appropriated  bylaw  for  the  use  of  schools, 
military  and  other  purposes,  or  claimed  under  the  donation 
laws,'*  were  proclaimed  for  sale  at  the  land  office  at  Bose* 
burg,  Oregon,  on  October  13,  1862,  for  a  period  not  ex- 
ceeding two  weeks,  after  which  those  remaining  unsold 
were  to  be  subject  to  priyate  entry;  that  the  lands  patented 
to  the  defendants,  as  above  stated,  were  purchased  by  them 
at  the  rate  of  one  dollar  and  twenty-fiye  cents  per  acre,  at 
said  laud  office,  as  follows:  By  Meservey,  on  September  25, 
1862,  upon  a  declaratory  statement  filed  under  the  pre- 
emption law  on  May  9,  1862,  and  proof  of  compliance  with 
said  law,  and  the  payment  of  two  hundred  and  six  dollars 
and  sixty-seven  cents;  by  Jacob  B.  Tichenor,  upon  cash 
entries,  lot  3  in  section  5  on  May  2,  1863,  and  the  re- 
mainder on  July  7,  1863,  and  the  payment  of  ninety-two 
dollars  and  fifty-two  cents;  by  Edward  W.  McGraw,  on  a 
cash  entry  on  July  18,  1871,  and  the  payment  of  twenty- 
three  dollars  and  thirty  cents;  and,  that  patents  were  issued 
upon  these  several  entries,  to  the  parties  making  them,  as 
above  stated. 

Meservey  and  Tichenor  answered  the  bill  exhibited 
against  them  respectively,  admitting  the  purchase  of  the 
lands  by  them  as  stated,  and  the  issuing  of  the  patents 
therefor,  and  averred  that  they  had  since  sold  and  conveyed 
the  same  as  follows:  Meservey  to  George  Dart  on  Januaiy 
31,  1863,  for  the  sum  of  five  hundred  dollars;  Tichenor  to 
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Sarah  E.  Tichenor,  now  Sarah  E.  McGraw,  long  prior  to 
the  commencement  of  the  suit  against  him,  for  the  sum  of 
fiye  dollars — which  deeds  were  duly  recorded,  the  first-men- 
tioned one  on  Febraary  2, 1863,  and  the  second  one  prior  to 
1870;  and  deny  that  they  ever  had  any  knowledge  that  said 
lands  were  ever  claimed  as  a  reservation  by  the  United 
States,  or  were  not  subject  to  private  entry,  and  disclaim  all 
interest  in  the  premises  since  said  sales  and  conveyances. 

Thereupon  the  plaintiff  filed  an  amended  bill  in  each  of 
these  two  cases,  making  said  Dart  a  party  defendant  in  Me- 
servey's  case,  and  said  Sarah  E.  McGraw  and  her  husband, 
Edward  W.  McGraw,  parties  defendant  in  Jacob  B.  Tiche- 
nor's  case.  To  these  amended  bills  and  the  original  bill  in 
Edward  W.  McGraw's  case,  the  defendants  demurred,  as- 
signing substantially  the  same  causes  of  demurrer  in  each 
case  as  in  Tichenor's  case,  and  in  addition  thereto,  that  it 
appears  from  each  bill:  1.  That  the  plaintiff  surveyed  the 
lands  in  question,  and  offered  them  for  sale  at  auction,  and 
in  default  of  bidders  offered  them  to  the  defendant  at  one 
dollar  and  twenty -five  cents  an  acre,  who  purchased  them 
accordingly.  2.  It  does  not  appear  that  the  defendant  was 
guilty  of  any  false  representation  or  fraudulent  concealment 
in  connection  with  such  sale.  3.  It  does  not  appear  that  the 
plaintiff  has  tendered  to  the  defendant,  or  now  offers  to  repay 
him,  the  money  received  for  said  lands.  4.  It  does  not  ap- 
pear that  the  plaintiff  has  demanded  a  reconveyance  of  the 
premises. 

The  allegation  of  fraud  is  insufficient,  and  in  the  nature 
of  things  it  cannot  be  made  better.  It  was  not  the  duty  of 
the  defendants  to  inform  the  officers  of  the  United  States 
that  these  lands  had  been  lawfully  reserved  from  sale,  even 
if  such  was  the  case.  But  it  was  the  duty  of  the  plaintiff, 
through  its  proper  officers,  to  know  the  condition  of  its 
lands  in  this  respect,  and  act  accordingly.  Neither  is  the 
question  of  fraud  a  material  one;  for  the  plaintiff  is  not 
bound  by  the  acts  of  its  officers  in  the  disposition  of  these 
lands,  if  they  acted,  as  is  claimed,  without  authority  of  law. 
As  to  whether  these  lands  were  open  to  entry,  the  defend- 
ants took  the  risk — purchased  at  their  peril;  and  if,  being 
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lawfully  reserved,  they  were  not  subject  to  sale,  the  dispo- 
sition of  them  by  the  officers  of  the  land  office,  being  a  mat- 
ter beyond  their  jurisdiction,  was  void,  without  reference 
to  the  knowledge  or  motives  of  the  defendants  in  making 
the  purchase.     {Wilcox  v.  Jackson,  18  Pet.  611.) 

The  only  ground,  then,  upon  which  these  suits  can  be 
maintained,  is  that  the  lands  in  question  had  been  lawfully 
reserved  from  entry  by  authority  of  the  president  before 
their  sale  to  the  defendants.  If  such  a  reservation  did  not 
exist,  the  lands  were  subject  to  sale,  and  the  purchase  of 
the  defendants  was  lawful  and  valid. 

Therefore  the  rules  invoked  by  counsel  for  the  defendants, 
as  applicable  to  a  suit  for  the  rescission  of  a  contract  within 
the  power  of  the  parties  to  make,  but  procured  by  the  fraud 
of  one  of  them — as  that  the  court  will  not  interfere  unless 
the  parties  can  be  placed  in  statu  quo — that  notice  of  the  re- 
scission must  be  given  within  a  reasonable  time,  accompa- 
nied by  an  ofifer  to  return  whatever  of  value  has  been  re- 
ceived under  the  contract,  are  not  in  point.  And  yet  it  may 
be,  that  even  in  a  case  of  a  void  contract  or  sale,  as  this 
is  alleged  to  be,  the  court  would  not  annul  the  patent,  if  it 
appeared  that  the  vendor  was  negligent,  and  the  purchaser 
acted  in  good  faith,  without  providing  that  the  decree  should 
not  take  effect  until  the  purchase  money  was  returned  to 
him.  But  if  it  appeared,  that  the  purchaser  had  good  rea- 
son to  believe  that  the  sale  was  not  authorized  by  law,  it 
would  be  proper  to  annul  the  patent  and  leave  him  to  the 
mercy  of  congress  for  the  purchase  money. 

Upon  the  question  of  whether  there  ever  was  a  lawful 
reservation  at  Port  Orford  for  any  purpose,  the  facts  in 
these  cases  are  not  any  more  favorable  to  the  plaintiff's 
claim  than  in  the  Tichenor  case.  It  does  not  appear  that 
any  reservation  was  ever  made  by  the  authority  of  the  pres- 
ident. It  does  appear  that  the  alleged  reservation  in- 
cluded more  than  two  hundred  acres,  while  the  law,  since 
February  14,  1853,  limited  the  amount  which  might  be  re- 
served at  one  place  for  any  purpose  other  than  a  '*  fort*'  to 
twenty  acres.  And  while  a  reservation  of  six  hundred  and 
forty  acres  might  lawfully  have  been  made  for  a  ''fort/'  it. 
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does  not  appear  that  a  **  fort*'  was  ever  establisbed  at  Port 
Orford,  but  only  a  temporary  camp,  or  unfortified  post, 
which  was  abandoned  as  early  as  September,  1856,  and 
never  after  actually  occupied,  except  for  a  very  short  time 
in  1864,  for  some  temporary  and  non-military  purpose. 

The  alleged  order  of  the  secretary  of  war  .of  March  30, 
1864,  by  which  it  was  directed  that  the  ^'post  at  Port  Or- 
ford  be  made  permanent  according  to  previous  action,'*  is 
the  only  new  fact  on  this  point  in  these  cases.  This  order 
implies,  as  the  fact  was,  that  the  post  had  fallen  in  disuse; 
and  in  all  probability,  it  was  procured  in  the  aid  of  the  pbr- 
son  who  was  then  occupying  the  old  buildings,  nominally 
as  agent  of  the  government,  but  really  for  the  purpose  of 
bis  private  trade  and  business,  and  against  the  will  of  the 
apparent  owner — William  Tichenor — out  of  which  contro- 
versy grew  the  subsequent  illegal  imprisonment  of  the  latter 
by  the  military,  in  the  interest  of  this  same  party. 

But  waiving  this,  and  presuming  that  this  order  of  the 
secretary  was  made  by  the  direction  of  the  president,  what 
does  it  signify? 

And  first,  it  related  to  the  ^^  post"  and  not  a  reservation, 
and  the  object  seems  to  be,  not  to  make  or  ratify  a  reserva- 
tion at  Port  Orford,  but  to  direct  that  the  post  be  "made 
permanent" — whatever  that  is — a  direction  which  seems  to 
have  been  generally  disregarded;  the  "post,"  as  has  been 
said,  was  a  mere  collection  of  log  houses  in  the  town  of  Port 
Orford,  and  not  upon  any  of  these  lands. 

But  if  the  order  was  intended  to  establish  a  reservation  at 
Port  Orford,  it  was  void  because:  1.  It  did  not  prescribe  its 
boundaries  or  limit  the  amount  as  required  by  law;  2.  If 
it  was  intended  by  the  words  "according  to  previous  action" 
to  have  effect  as  a  ratification  of  (he  reservation  alleged  to 
have  been  "  mapped  out"  by  Wyman  in  1851,  it  was  void  be- 
cause it  contained  over  two  hundred  acres,  while  a  reserva- 
tion for  the  purpose  of  a  "post"  was  limited  to  twenty  acres; 
and  3.  It  is  certainly  void  as  to  the  lands  entered  by  Meser- 
vey  and  Tichenoi* — two  hundred  and  thirty-nine  and  thirty- 
five  one-hundreths  acres  and  twelve  thirteenths  of  the  quan- 
11 
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tity  in  controversy— because  they  were  purchased  before  the 
order  was  made. 

Congress  alone  has  the  power  to  dispose  of  the  public 
lands,  and  by  its  authority  the  premises  in  controversy  were 
lawfuly  sold  to  the  grantees  on  these  patents,  unless  before 
such  sale  they  were  legally  designated  under  the  authority 
conferred  upon  the  president  by  section  11  of  the  donation 
act  and  section  9  of  the  act  amendatory  thereof  (9  Stat.  500; 
10  Id.  159)  as  a  reservation  for  some  of  the  '^public  uses" 
mentioned  in  said  sections  and  in  conformity  with  the  re- 
strictions imposed  upon  said  authority  by  said  section  9. 

To  entitle  the  plaintiff  to  the  relief  sought,  it  must  prove 
that  this  authority  has  been  exercised,  so  as  to  take  these 
lands  out  of  the  general  provision  made  by  congress  for 
their  sale  and  disposition  to  private  persons  and  uses.  Upon 
the  facts  stated,  and  all  legal  and  reasonable  inferences  that 
may  be  drawn  from  them,  it  does  not  appear  that  there  ever 
was  a  valid  reservation  at  Port  Orford,  or  that  there  ever 
was  an  attempt  to  designate  one  by  the  authority  of  the 
President.  . 

The  plaintiff  has  also  been  guilty  of  laches  in  the  asser- 
tion of  these  claims,  and  the  equitable  defense  of  lapse  of 
time  may  well  be  allowed  in  these  suits. 

The  demurrers  are  sustained,  and  the  claims  of  the 
plaintiff  being  stale  and  the  bills  without  equity,  they  are 
each  dismissed. 


United  States  v.  Samuel  Nicholson. 

DiSTBiOT  Court,  District  of  Oregon. 
JuMf  14,  1882. 

1.  Space  Appropriated  to  Passengers. — A  space  upon  »  vessel  bringing 
passengers  into  the  United  States  under  the  act  of  March  3,  18S5  (10 
Stat.  715,  sec.  4252,  R.  S.),  is  not  **  appropriated''  to  their  use  within  the 
meaning  of  the  term  or  the  object  and  policy  of  the  statute,  unless  it  is 
given  up  to  their  exclusive  use;  and,  therefore,  the  dining  saloon  of  a 
steamship  carrying  Chinese  passengers  from  Hongkong  to  Portland, 
Oregon,  in  which  such  passengers  were  allowed  to  go  and  come  daring 
the  day,  but  to  which  no  number  of  them  were  allotted  or  assigned,  and  in 
'which  they  neither  ate  nor  slept,  was  not  a  space  appropriated  to  their  tui^ 
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Before  Deadt,  District  Judge. 

Information  for  violation  of  section  4253  of  the  revised 
statates  tried  by  the  court  without  the  intervention  of  a  jury. 

James  F.  Watwn,  for  the  plaintiff. 
John  W.  WhaUeyy  for  the  defendant. 

Deadt,  J.  On  March  29,  1882,  the  British  steamship 
Olendg  sailed  from  the  port  of  Hongkong  with  Chinese 
passengers  for  this  port,  and  arrived  at  Astoria  with  them 
on  May  7th. 

On  May  20th,  the  district  attorney  filed  an  information 
against  the  defendant,  charging  him,  as  master  of  said  ves- 
sel, with  a  violation  of  section  4253  of  the  revised  statutes, 
by  taking  thereon  and  bringing  to  Oregon  one  hundred  and 
five  more  passengers  than  he  was  entitled  to  carry  in  the 
space  appropriated  to  them. 

The  passenger  list  contains  the  names  of  six  hundred  and 
fifteen  persons,  nine  of  whom  are  described  as  ''boys,'*  al- 
though ranging  from  eleven  to  thirteen  years  of  age.  This 
list  also  contains  the  names  of  twenty-three  Chinese,  alleged 
to  be  on  the  ship's  ''articles,"  to  wit:  One  interpreter,  three 
stewards,  four  doctors,  and  fifteen  cooks.  In  the  case  of 
the  master  of  the  British  steamship  Anerly,  lately  tried  in 
this  court,  it  was  claimed  that  a  similar  lot  of  persons  were 
not  to  be  reckoned  as  passengers,  but  as  a  part  of  the  crew, 
because  their  names  were  put  on  the  ship's  articles.  But 
the  test  is,  not  where  were  their  names;  but  what  space  did 
their  bodies  occupy?  If  they  occupied  the  space  appro- 
priated to  passengers,  they  are  either  passengers,  or  dimin- 
ish the  space  appropriated  thereto  in  proportion  to  their 
number.    The  result  is  the  same  in  either  case. 

Whether  the  putting  of  these  cooks,  doctors,  etc.,  on  the 
articles  is  a  mere  device  to  evade  the  law,  or  a  convenient 
eontrivance  to  bring  them  under  the  discipline  of  the  ship 
in  the  discharge  of  their  duties  towards  their  countrymen, 
IS  immaterial.  As  long  as  they  occupy  the  space  allotted 
to  passengers,  they  are  nevertheless  to  be  counted  as  such. 
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In  the  case  of  the  Anerly  they  were  held  to  be  passengers, 
and  the  contrary  is  not  claimed  in  this.. 

Neither  were  there  any  "  boys^  on  the  list  in  the  sense  of 
the  passenger  act,  which  allows  two  *' children"  ''over  one 
and  under  eight  years  of  age,"  to  be  counted  as  one  passen- 
ger. (Sec.  4262,  B.  S.)  Therefore  it  must  be  considered 
that  the  yessel  carried  six  hundred  and  thirty-eight  passen- 
gers. 

By  the  Hongkong  emigration  officers'  certificate,  the  ves- 
sel was  entitled  to  take  on  six  hundred  and  thirty-eight 
adult  passengers,  and  it  appears  from  the  same  that  she  had 
on  board  when  she  sailed  six  hundred  and  twenty-eight 
adults  and  ''  ten  male  children"  between  the  ages  of  one  and 
twelve.  By  the  measurement  of  the  surveyor  of  the  port  of 
Hongkong  made  under  the  American  act,  she  was  entitled 
to  carry  six  hundred  and  thirty-five  passengers;  and  by  the 
measurement  of  the  inspector  at  Astoria  she  might  have  car- 
ried in  the  spaces  measured  for  passengers  at  Hongkong, 
six  bundled  and  forty-five  persons.  But  said  inspector 
also  found,  and  it  is  now  so  admitted  by  the  defendant, 
that  the  after  space  on  the  ''  'tween  decks,"  which  was  meas- 
ured for  forty-five  passengers,  was  filled  with  ship's  stores; 
and  also  that  the  after  saloon  on  the  main  deck,  which  was 
measured  for  fifty-seven  passengers,  was  not  appropriated 
to  their  use;  and  this  latter  is  the  point  in  dispute. 

The  law  provides  (sec.  4252,  B.  S.),  "  the  spaces  appropri- 
ated" for  the  use  of  passengers  shall  not  be  otherwise  occu- 
pied except  with  their  ''  personal  baggage;"  and  on  the  main 
deck  shall  be  in  the  proportion  of  ''sixteen  clear  superficial 
feet  of  deck"  for  each  passenger. 

The  term  ''appropriate"  is  derived  from  the  Latin,  ad 
and  propriu8y  and  signifies  "  to  take  as  one's  own  by  exclu- 
sive right."  (Wor.  Die.)  A  space,  therefore,  is  not  "ap- 
propriated" to  the  use  of  passengers  so  long  as  any  one  else 
is  allowed  the  use  of  it  also.  This  is  the  literal  meaning  of 
the  word  and  the  evident  sense  in  which  it  is  used  in  the 
statute. 

Three  measurements  of  the  space  in  the  saloon  have  been 
offered  in  evidence — the  one  made  at  Hongkong,  giving  it  ft 
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capacity  for  fifty-seyen  passengers,  the  one  made  at  Astoria 
for  sixty-seven  passengers,  and  one  made  here  by  a  com- 
petent person,  Mr.  Henry  L.  Hoyt,  for  seyenty-two. 

None  of  these  measurements  are  official.  Congress  has 
not  provided  that  any  particular  person  shall  make  the  sur- 
vey, except  the  one  made  by  the  inspector  upon  the  arrival 
of  the  vessel  in  the  United  States,  and  then  the  report  of 
such  survey  is  only  'prima  facte  evidence  of  a  compliance  with 
the  law  when  approved  by  the  collector.  (Sec.  4264,  B.  S.) 
The  inspector  did  not  find  that  the  law  had  been  complied 
with,  and  there  is  no  such  report  in  the  case.  It  is  the  duty 
of  the  master  to  know  how  many  passengers  his  vessel  can 
carry,  or  how  many  can  be  carried  in  any  particular  space 
on  it,  and  to  see  that  the  provisions  of  the  statute  are  com- 
plied with.  {The  Anna^  Taney's  Dec.  659;  United  States  v. 
Morion^  1  Lowell,  179.)  And  if  there  is  a  dispute  as  to  the 
xueasurement  the  court  must  decide  it  upon  the  evidence. 
In  the  mean  time  the  law  casts  the  responsibility  upon  the 
master,  and  if  he  allows  his  owners  or  charterers  to  overload 
his  vessel,  he  must  take  the  consequences. 

But  it  is  not  necessary  to  decide  between  these  conflicting 
measurements,  because,  upon  the  evidence,  it  is  clear  that 
the  space  in  this  saloon  was  never  '^  appropriated  "  to  the 
use  of  any  of  the  passengers  upon  this  vessel.  The  burden 
of  the  vessel  is  eight  hundred  and  ninety-four  and  seventy- 
four  one-hundredths  tons,  and  she  was  built  for  carrying 
first-class  passengers.  This  was  the  dining-saloon,  and  ele- 
gantly furnished.  It  contained  four  dining-tables  from 
twelve  to  fourteen  feet  in  length,  when  drawn  out;  a  cush- 
ioned seat  ran  around  the  sides,  from  which  the  velvet 
cushions  were  removed  during  the  voyage.  The  master 
and  his  officers  took  their  meals  there,  and  the  master's 
cabin  was  an  inclosure  at  one  end  of  it,  and  opened  into  it. 
After  the  first  few  days  out  from  Hongkong,  and  when  the 
passengers  began  to  recover  from  sea-sickness,  they  came 
on  the  main  deck  for  exercise,  and  some  of  them  were  in  the 
habit  of  going  into  the  cabin  daily  during  the  cold  weather, 
and  warming  themselves  at  the  stove;  and  on  some  occasions 
some  of  them  lay  down  on  the  floor  near  the  same. 
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The  defendant,  who  appears  to  have  been  veiy  kind  and 
considerate  with  the  passengers,  directed  the  steward  to  let 
them  have  the  ran  of  the  ship,  and  he  often  sat  in  the 
saloon  and  talked  with  parties  of  them  who  conld  speak 
some  English,  particnlarlj  after  the  vessel  broke  her  shaft, 
which  she  did  about  one  hundred  miles  from  this  shore; 
and  sometimes  entertained  them  by  playing  on  the  piano  or 
harmonium .  But  no  particular  passengers  were  ever  assigned 
to  this  space;  nor  did  any  passenger  eat  or  sleep  there 
during  the  voyage;  and  if  any  were  present  when  the  ofBcers 
sat  down  to  their  meals  they  respectfully  retired. 

This  is  the  case  upon  the  testimony  of  the  defendant; 
and  it  is  evident  that  this  space  was  not  appropriated  to 
any  fifty-seven  or  other  number  of  these  Chinese  passen- 
gers. Probably  not  more  than  ten  of  them  were  ever  in 
there  at  once,  and  seldom  so  many.  None  of  them  were 
berthed  or  allotted  there;  and  the  fact  seems  to  be  that  when 
taking  exercise  on  the  main  deck,  as  they  were  entitled  to, 
they  simply  had  the  privilege  of  lounging  in  the  saloon 
more  or  less  during  the  day. 

But  the  inspector  who  surveyed  the  vessel  and  counted 
the  passengers  testified  that  the  chief  officer  who  showed 
him  round  the  vessel  told  him  that  the  saloon  was  not 
''used"  by  the  passengers,  and  his  two  assistants  testify 
that  they  were  present  and  heard  the  conversation. 

At  this  time  the  master  was  on  shore,  and  objection  was 
made  to  the  admission  of  the  mate's  declarations  in  his 
absence.  But  the  mate  was  in  the  master's  place  for  the 
time  being,  and  his  declarations  while  pointing  out  the 
spaces  occupied  by  the  passengers,  concerning  that  matter, 
I  think  are  a  part  of  the  res  ge$t<Bf  and  therefore  competent. 
But  be  this  as  it  may,  the  case  is  clear  against  the  defend-^ 
ant  upon  the  evidence  introduced  by  him. 

As  was  said  by  Mr.  Chief  Justice  Taney,  in  the  Annc^ 
supray  ' 'there  is  certainly  nothing  in  the  object  and  policy 
of  the  law  to  induce  the  court  to  restrain  the  operation  of 
this  clause  of  the  statute,  within  narrower  limits  than  its 
language  naturally  and  justly  imports.  Before  congress 
legislated  upon  the  subject,  the  transportation  of  passen- 
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gers  to  this  country,  was,  in  many  instances,  conducted  in 
a  manner  that  shocked  the  moral  sense  of  the  community; 
the  ships  were  crowded  to  excess;  the  places  allotted  the 
passengers  not  ventilated;  and  they  were  often,  during  the 
Toyage,  fed  upon  unwholesome  food,  or  restricted  to  a  very 
scanty  allowance.  The  natural  result  was  that  ships  were 
constantly  arriying  with  contagious  and  infectious  diseases 
on  board;  and  after  haying  lost,  on  the  voyage,  a  great  por^ 
tion  of  the  passengers,  brought  the  survivors  into  the  coun- 
try so  emaciated  with  disease  as  to  become  a  public  burden, 
and  often  introducing  contagious  and  infectious  maladies 
contracted  on  shipboard,  endangering  thereby  the  health 
and  lives  of  our  own  citizens." 

And  although  none  of  these  evil  consequences  appear  to 
have  followed  the  violation  of  the  law  in  this,  case,  the  con- 
struction and  application  of  it  as  a  preventive  thereof,  can- 
not be  varied  or  modified  on  that  account. 

My  conclusion  then  is,  that  the  defendant  is  guilty  of  a 
violation  of  the  law  in  bringing  into  this  district  one  hun- 
dred and  five  passengers  in  excess  of  what  he  was  allowed 
to  carry  in  the  spaces  appropriated  to  them,  for  which  the 
law  will  impose  upon  him  a  fine  of  fifty  dollars  apiece,  or 
five  thousand  two  hundred  and  fifty  dollars  in  the  aggregate* 


John  Connel  King  v.  A.  T.  Hamilton. 

CiBOurr  OouBT,  Distbiot  of  Obesoic. 
June  21, 1882. 

1.  pROMissoRT  Note. — A  note  for  flye  hundred  ponnds  Bterliog  is  paytible 

in  »  certain  Bum  of  **  money,"  and,  therefore,  negotiable  and  prima  facie 
made  upon  a  sufficient  consideration. 

2.  Povifo  Sterliko.— By  section  2  of  the  act  of  March  3, 1873  (11  Stat.  603; 

sec.  3505,  B.  S.),  it  is  provided  that  "in  the  construction  of  contracts 
payable  in  sovereigns  or  pounds  sterling,"  each  pound  shall  be  valued  at 
four  dollars  eighty-six  cents  and  six  and  one  half  mills.  Held,  That 
in  an  action  upon  a  note  payable  in  ponnds  sterling,  it  is  not  necessary 
to  aver  or  prove  the  value  of  such  pound  in  money  of  the  United  States, 
bat  that  the  court  will  give  judgment  for  the  value  of  the  contents  of 
the  note  in  money  of  the  United  States,  according  to  the  ratio  prescribed 
by  the  statute. 
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Before  Deadt,  District  Jadge. 

FUis  O.  Hughes^  for  plainti£f. 
William  H.  Effinger,  for  defendants. 

Deadt,  J.  This  action  is  brought  by  the  plaintiff  a 
British  sabjecty  against  the  defendant,  a  citizen  of  Oregon, 
upon  a  promissory  note  alleged  to  have  been  made  by  the 
defendant  on  January  29,  1879,  and  delivered  to  *^  Mrs." 
John  Pollock,  **  for  the  sum  of  five  hundred  pounds  sterling, 
money  of  the  United  £ingdom  of  Qreat  Britain  and  Ire- 
land," payable  in  one  year  after  date,  with  interest  at  the 
rate  of  fiye  per  centum  per  annum;  which  note  was  afterward 
duly  transferred  to  the  plaintiff,  and  is  still  unpaid.  The 
complaint  concludes  with  a  prayer  for  judgment  against  the 
defendant  for  said  sum  of  five  hundred  pounds  and  interest, 
or  *'  its  equivalent  in  money  of  the  United  States."  Nothing 
is  alleged  as  to  where  the  note  was  made  or  made  payable. 

The  defendant  demurs  because:  1.  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action;  and, 
2.  It  does  not  appear  that  the  note  was  made  "for  value." 

Upon  the  argument  of  the  demurrer  the  point  made  by 
counsel  for  defendant  was,  that  the  note  was  not  made  for 
"money"  but  a  commodity,  and  therefore  it  was  neither 
negotiable  nor  presumed  to  have  been  made  upon  a  sufficient 
consideration,  but  that  the  same  must  be  alleged  as  in  the 
case  of  an  ordinary  simple  contract.  In  support  of  the 
demurrer  counsel  cites  OommontoedUh  v.  Hanpi^  10  Allen,  38; 
Edwards  on  Bills,  128;  Byles  on  Bills,  92;  Robinson  v.  HaU, 
28  How.  Pr.  342;  Abbott's  L.  Die,  Money. 

The  rule  that  bills  and  notes  must  be  for  the  payment  of 
"  money  "  only  is  admUted.  Story  on  Bills,  sec.  43;  Byles 
on  Bills,  92;  Chitty  oh  Bills,  133;  Dan.  on  Neg.  Inst., 
sec.  50. 

But  it  is  equally  well  established  that  they  may  be  made 
payable  in  the  "money"  of  any  country — in  its  coins, 
"such  as  guineas,  ducats,  louis  d'ors,. doubloons,  crowns, 
or  dollars;  or  in  the  known  currency  of  a  countiy,  as  pounds 
sterling,  livres,  toumoises,  francs,  florins,  etc. ;  for  in  all 
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these  oases  the  sum  of  monej  is  fixed  by  the  par  of  exchange 
or  the  known  denomination  of  the  currency  witli  reference 
to  the  par.*'  Story  on  Bills,  sec.  43;  Dan.  on  Neg.  Inst.» 
sec.  68;  Edwards  on  Bills,  137, 138;  Blacky.  Ward,  27  Mich. 
191;  Thcmpaon  v.  Sloan,  23  Wend.  74. 

It  follows  that  a-  note  payable  in  pounds  sterling  or  Brit- 
ish sovereigns  is  payable  in  '*  money,"  just  as  much  and  as 
certainly,  as  if  it  was  payable  in  dollars. 

The  case  is  different  from  a  note  made  p$iyable  in  ''  cur- 
rency,'* which  may  be  "money"  only  conventionally,  but 
not  legally.  But  where  a  note  is  made  payable  in  a  partic- 
ular denomination  of  foreign  money — as  pounds  sterling — 
it  is  payable  in  money  the  same  as  if  it  was  payable  in  a 
denomination  of  domestic  money.  As  was  said  in  the  court 
in  Thompson  v.  Sloan,  supra,  a  bill  or  note  payable  in  money 
of  a  foreign  denomination  is  negotiable,  "  for  it  can  be  paid 
in  our  own  coin  of  equivalent  value,  to  which  it  is  always 
reduced  by  recovery.  A  note  payable  in  pounds  ster- 
ling and  pence,  made  in  any  country,  is  but  another  mode 
of  expressing  the  amount  in  dollars  and  cents;  and  is  so 
understood  jadicially." 

It  is  also  said  in  the  books,  that  the  plaintiff  in  such  case 
should  allege  and  prove  the  value  of  the  sum  expressed  in 
foreign  money  in  the  money  of  the  United  States;  which 
has  not  been  done  here.  Bat  I  apprehend  that  this  is  now 
unnecessary. 

By  section  2  of  the  act  of  March  3,  1873  (17  Stat.  603; 
sec.  3565,  B.  S.),  it  is  provided  that,  "In  all  payments  by 
or  to  the  treasury,"  "  the  sovereign,  or  pound  sterling,"  shall 
"  be  deemed  eqaal  to  four  dollars  eighty-six  cents  and  six 
and  one  half  mills;"  and  this  rule  is  farther  declared  appli- 
cable to  the  appraisement  of  imported  merchandise  when  the 
value  of  the  invoice  is  expressed  in  pounds  sterling,  '^  and 
in  the  construction  of  contracts  payable  in  sovereigns  or  pounds 
sterling f^  and  this  valuation  is  declared  to  be  the  par  of  ex- 
change between  Great  Britain  and  the  United  States.  • 

The  provision  concerning  contracts  payable  in  sovereigns 
or  pounds  sterling  is  new  in  the  legislation  of  the  United 
States.    In  The  CoUeclor  v.  Richards,  23  Wall.  246,  this  act 
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came  before  the  supreme  court,  and  the  opinion  of  Mr.  Jus- 
tice Bradley  is  instructive  upon  the  subject  under  consider- 
ation. It  seems  to  have  been  taken  for  granted  that  the 
pound  sterling  is  money,  and  known  as  such  to  the  court 
independently  of  the  act  of  congress;  and  money  too,  that 
can,  in  a  judicial  proceeding,  be  converted  into  money  of 
the  United  States  upon  proof  of  the  par  of  exchange.  He 
says:  ''Although  the  soverisign  or  pound  sterling  as  a  coin, 
has  only  existed  since  the  year  1817,  the  amount  of  pure 
gold  contained  in  the  pound  sterling  (estimating  the  guinea 
at  twenty-one  shillings)  has  been  one  hundred  and  thirteen 
and  one  thousandth  grains  ever  since  the  year  1717;  and  as 
the  United  States  dollar  contains  twenty-three  and  twenty- 
two  hundredths  grains  of  pure  metal,  it  only  requires  a 
process  of  simple  division  to  show  that  the  value  of  the 
sovereign  is  precisely  what  the*  second  section  of  the  act  de- 
termines it  to  be.  This  intrinsic  value  of  the  pound  ster- 
ling as  represented  by  the  gold  coins  of  England,  was  a 
matter  of  such  public  notoriety  as  to  need  no  extraneous 
inquiry  on  the  subject.  It  was  the  public  law  of  the  Brit- 
ish empire  during  the  period  of  our  own  colonial  history, 
of  which  all  our  courts  were  required  to  take  judicial  notice; 
and  its  continuance  to  the  present  time  is  a  public  fact,  as 
well  established  as  any  other  act  of  the  British  government." 

The  contract  sued  on  here  is  a-  contract  for  the  payment 
of  ''  money,"  and  not  a  *'  commodity."  It  is  also  a  contract 
for  the  payment  of  pounds  sterling,  and  therefore  within  the 
purview  of  the  act  of  1873,  supra,  which  establishes  the 
value  of  this  foreign  coin  in  money  of  the  United  States. 
It  is  not  required  to  aver  or  prove  what  the  law  establishes, 
and  therefore  in  giving  judgment  for  the  plaintiff  in  this  ac- 
tion, it  is  only  necessary  to  convert  the  five  hundred  pounds 
in(o  dollars  at  the  rate  of  4.866^  of  the  latter  to  one  of  the 
former. 

Beyond  a  doubt,  then,  this  note  was  made  for  ''money," 
and  for  a  sum  certain,  because  a  note  for  any  number  of 
pounds  sterling  is  only  another  form  of  expression  for  the 
equivalent  in  dollars,  which  equivalent  is  now  prescribed 
by  statute. 
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The  case  of  the  Commontvealih  v.  Haupi,  10  Allen,  supra, 
in  which  the  annual  report  of  the  mint  was  taken  as  the 
value  of  the  pound  sterling  ($4.84.48),  arose  under  the  act 
of  1857  (11  Stat.  163),  and  was  decided  prior  to  the  passage 
of  the  act  of  1873. 

The  demurrer  is  overruled. 


United  States  v.  William  Childers. 

.  DiBTBIOT  COUBT,   DiBTBICT  07   ObSGOIT. 

JuNB  27, 1882. 

1.  G&Airr  TO  THE  NoKTHERN  Pacifio  RAILWAY  COMPANY. — ^By  the  act  of 
July  2,  180i  (13  Stat.  886),  the  odd-numbered  sectioiiB  along  the  line  of 
the  Northem  Pacific  Railway  Ck)inpaiiy  for  forty  miles  on  either  aide  of 
the  line  in  the  territories,  and  twenty  miles  in  the  states,  are  set  apart 
and  devoted  to  the  construction  of  the  road  of  said  corporation;  but  said 
act  is  not  a  present  grant  of  said  lands  to  said  corporation,  bnt  only  in 
effect  an  agreement  or  provision  that  the  same  shall  be  conveyed  to  it  ab- 
solutely, when  and  as  faat  as  any  twenty-five  miles  of  said  road  is  con- 
structed and  accepted  by  the  United  States;  and  in  the  mean  time,  the 
legal  title  to  the  unearned  and  unpatented  sections  is  in  the  United  States, 
who  may  therefore  maintain  legal  proceedings  against  any  one  that  un- 
lawfully cuts  timber  thereon. 

Before  Deadt^  District  Judge. 
James  F,  Watson,  for  the  plaintiff. 
WUUam  ChUderSf  pro  se. 

Deadt,  J.  The  defendant  is  accused  bj  the  information 
herein  of  the  crime  of  cutting  timber  on  the  public  lands  of 
the  United  States,  within  the  jurisdiction  of  this  court,  with 
the  intent  to  dispose  of  the  same,  contrary  to  the  statute  of 
the  United  States. 

The  defendant  pleads  ''not  guilty,"  and  submits  the  case 
to  the  court  for  judgment  upon  the  following  statement  of 
facts,  which  it  is  agreed  between  himself  and  the  district  at- 
torney, shall  stand  and  be  considered  as  the  special  verdict 
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of  a  jary,  duly  found  and  given  in  the  case,  upon  a  trial  of 
the  issue  made  by  said  plea,  to  wit: 

*  ''That  the  defendant,  in  the  year  1880,  went  upon  the 
north-east  quarter  of  section  1,  of  township  2  north,  range 
8  east  of  the  Wallamet  meridian,  situate  on  the  south 
bank  of  the  Columbia  river,  near  Shell  Bock,  about  twelve 
miles  above  the  Cascades,  in  the  county  of  Wasco  and  state 
of  Oregon,  under  a  contract  with  the  Northern  Pacific  Bail- 
way  Company,  to  purchase  the  same  of  it  in  five  years 
thereafter,  with  a  permit  therein  to  cut  timber  thereon  for 
the  improvement  of  the  premises;  that  the  defendant  built 
a  house  thereon,  and  constructed  a  flume  upon  which  to 
float  wood  to  the  river,  and  afterwards  sold  his  improve- 
ments upon  the  premises  to  a  third  person  for  one  thousand 
dollars,  and  abandoned  them;  that  during  his  occupancy  of 
the  premises,  he  cut  about  six  hundred  trees  from  about  ten 
acres  of  the  same,  from  which  he  made  about  one  thousand 
two  hundred  cords  of  firewood,  that  he  boated  to  the 
Palles,  a  distance  of  about  twenty-eight  miles,  and  sold  for 
four  thousand  eight  hundred  dollars;  that  said  timber  was 
worth,  while  uncut,  about  fifty  cents  a  tree,  or  twenty-five 
cents  a  cord;  and  that  the  premises  are  within  the  limits  of 
the  grant  to  the  Northern  Pacific  Bailway  Company,  as 
provided  in  sections  3  and  4  of  the  act  of  July  2,  1864  (13 
Stat.  365),  granting  lands  to  aid  in  the  construction  of  said 
railway,  but  being  as  yet  'unearned*  and  unpatented  be- 
cause 'not  opposite  to  and  coterminous  with*  any  'com- 
plete section*  or  portion  of  the  road  of  said  corporation.** 

By  section  3  of  said  act  of  July  2,  1864,  it  is  provided: 
"That  there  be  and  hereby  is  granted  to  the  Northern 
Pacific  Bailroad  Company,  its  successors  and  assigns,  for 
the  purpose  of  aiding  in  the  construction**  of  its  road  and 
telegraph  line  to  the  Pacific  coast,  the  odd-numbered  sec- 
tions of  the  public  lands  of  the  United  States  for  forty 
miles  on  each  side  of  the  line  of  said  road,  through  the 
territories,  and  twenty  miles  through  the  states,  not  other- 
wise appropriated  "at  the  time  the  line  of  said  road  is 
definitely  fixed  and  a  plat  thereof  filed  in  the  office  of  the 
Commissioner  of  the  [general  land  office;**  and  by  section  4 
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it  is  farther  provided:  ''That  whenever  said  Korthern 
Pacific  Bailway  CompaBj  shall  have  twenty-five  consecu- 
tive miles  of  any  portion  of  said  railroad  and  telegraph  line 
ready  for  the  service  contemplated'*  by  the  act,  and  that 
fact  shall  be  made  to  appear  to  the  president  by  re- 
port of  commissioners  as  therein  provided,  ''patents  of 
lands  aforesaid  shall  be  issued  to  said  company,  confirming 
to  the  said  company  the  right  and  title  to  said  lands,  situate 
opposite  to  and  coterminous  with  said  completed  section 
of  said  road;  and,  from  time  to  time,  whenever  twenty-five 
additional  consecutive  miles  shall  have  been  constructed, 
completed,  and  in  readiness  as  aforesaid,  and  verified  by 
said  commissioners  to  the  president  of  the  United  States, 
then  patents  shall  be  issued  to  said  company  conveying  the 
additional  sections  of  land  as  aforesaid,  and  so  on  as  fast  as 
every  twenty-five  miles  of  said  road  is  completed  as  afore- 
said:" Provided,  that  only  ten  sections  of  laud  per  mile 
"shall  be  conveyed  to  said  company*'  on  the  line  of  the  road 
east  of  the  western  boundary  of  Minnesota  until  the  whole 
of  said  road  east  of  said  boundary  is  finished. 

Section  6  of  the  act  provides,  that  the  president  shall 
cause  the  lands  to  be  surveyed  for  forty  miles  in  width  on 
both  sides  of  said  road,  "after  the  general  route  shall  be 
fixed,  and  as  fast  as  may  be  required  by  the  construction  of 
said  railroad;  and  the  odd  sections  of  land  hereby  granted 
shall  not  be  liable  to  sale,  or  entry,  or  pre-emption  before 
or  after  they  are  surveyed,  except  by  said  company,  as  pro- 
vided in  this  act." 

Upon  this  state  of  law  and  fact  the  question  is,  did  the 
act  of  Jnly  2,  1864,  supra,  vest  in  or  pass  the  title  to  the 
odd  sections  along  the  line  of  the  road,  to  the  Northern 
Pacific  Bailway  Company,  as  soon  as  said  line  was  defin- 
itely fixed  and  the  plat  thereof  filed  in  the  general  land 
office,  or  does  it  remain  in  the  United  States  until  it  is 
earned  by  the  company  by  the  construction  of  the  road  op- 
posite thereto  and  the  issue  of  the  patent  therefor? 

The  case  of  Schulenberg  v.  Hamman,  21  Wall.  44,  is  a 
leading  case  on  this  subject.  There  the  act  under  consid- 
eration (June  3, 1856,  11  Stat.  20)  was  held  to  be  a  present 
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grant  to  the  state  of  Wisconsin,  and  that  the  legal  title 
thereby  passed  to  the  state.  Bnt  besides  the  words  of 
grant  similar  to  those  in  section  3  of  the  Northern  Pacific 
Bailway  act — ''that  there  be  and  is  hereby  granted" — the 
Wisconsin  act  also  provided  that  the  lands  embraced  therein 
should  ''be  subject  to  the  disposal  of  the  legislature/*  and 
that  in  case  the  road  they  were  given  to  aid  in  the  construc- 
tion of  weu3  not  built  in  ten  years,  the  lands  remaining  un- 
sold should  revert  to  the  United  States;  and  no  provision 
was  made  in  the*  act  for  issuing  patents  to  the  lands,  nor  did 
it  contain  any  clause  which  purported  to,  or  could  be  con- 
strued to  restrain  or  limit  the  operation  of  the  words  of 
present  grant. 

The  court  held  that  the  legal  title  to  the  lands  passed  to 
the  state,  and  therefore  it  was  the  owner  of  logs  cut  thereon, 
and  was  entitled  to  the  benefit  of  the  usual  remedies  for 
their  removal  or  conversion. 

The  doctrine  of  the  case  is  succinctly  stated  by  Mr.  Jus- 
tice Field,  in  his  opinion,  as  follows: 

"They  [the  authorities]  establish  the  conclusion  that  un- 
less there  are  other  clauses  in  a  statute  restraining  the  oper- 
ation of  words  of  present  grant,  these  must  be  taken  in 
their  natural  sense  to  import  an  immediate  transfer  of  title, 
although  subsequent  proceedings  may  be  required  to  give 
precision  to  that  title  and  attach  it  to  specific  tracts."* 

But  in  my  judgment,  the  clauses  in  section  4  of  the  act 
under  consideration,  concerning  the  conveyance  of  the  lands 
granted  to  the  corporation  as  each  section  of  twenty-five 
miles  of  the  road  is  constructed  and  accepted  by  the 
grantor,  does  restrain  the  operation  of  the  words  of  present 
grant  in  section  3,  so  that  it  appears  manifest,  that  while  it 
was  the  intention  of  congress  to  set  apart  and  devote  the 
lands  in  question  absolutely  to  the  construction  of  the 
Northern  Pacific  Bailroad,  yet  it  did  not  intend  to  part  with 
the  title  to  them,  until,  and  only  so  fast,  as  they  were  earned 
by  the  completion  of  the  work. 

This  view  of  the  question  is  further  confirmed  by  the  pro- 
visions contained  in  sections  8  and  9  of  the  act,  the  plain  pur- 
port and  efiect  of  which  is,  that  if  the  company  does  not 
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proceed  with  the  work  and  complete  the  road  as  rapidly  as 
therein  provided,  the  United  States  may  take  the  construe- 
tion  of  the  road  into  its  own  hands,  and  to  that  end,  may 
dispose  of  or  appropriate  the  unearned  and  anpatented 
lands  in  any  way  ''  needful  and  necessary  to  insure  a  speedy 
completion  of  the  road." 

Such  a  power  is  compatible  and  consonant  with  the  idea 
that  the  lands  were  devoted  by  congress  to  the  construction 
of  the  road,  while  the  legal  title  and  control  of  them  should 
remain  in  the  United  States  until  the  lands  were  earned  by 
the  company  in  the  construction  of  the  sam%y  but  incom« 
patible  with  the  idea  of  an  absolute  grant  to  the  corpora- 
tion VI  prcBsetUiy  that  would  entitle  it  to  dispose  of,  encum- 
ber, or  squander  the  lands  in  advance  of  the  construction  of 
the  road,  and  thereby  prevent  the  United  States  from  com- 
pleting it  by  this  means,  in  the  contingency  contemplated. 

In  Bice  v.  Railway  Co.^  1  Black,  358,  it  was  held  that  an 
act  giving  lands  to  the  territory  of  Minnesota,  to  aid  in  the 
construction  of  a  railway  therein,  by  words  of  present  grant 
— **  there  is  hereby  granted  " — did  not  pass  the  title  to  the 
territory,  taken  in  connection  with  another  provision  in  the 
act  to  the  effect  that  no.  title  should  vest  in  the  territory 
until  twenty  miles  of  the  road  were  completed  and  accepted 
by  the  secretary  of  the  interior,  when  a  patent  should  issue 
for  so  much  of  the  grant,  and  so  on,  as  often  as  any  twenty 
miles  of  the  road  were  so  completed  and  accepted.  This 
ruling  was  approved  in  Schulenherg  v.  Harrimany  21  Wall.  62. 

And  although  there  is  no  express  declaration  in  the  North- 
em  Pacific  act  that  the  title  shall  vest  in  the  corporation 
until  the  completion  of  the  road  or  portions  of  it,  yet  the 
legal  effect  of  the  clauses  therein,  which  provide  for  con- 
veying and  confirming  the  title  to  the  company,  by  patent 
only,  upon  the  completion  of  the  road  or  portions  of  it,  is 
the  same. 

My  conclusion  then  is,  that  the  legal  title  to  the  unearned 
portions  of  this  grant — the  odd-numbered  sections  opposite 
to  which  the  road  has  not  been  completed  and  accepted — is 
still  in  the  United  States. 

Subsequent  to  the  grant  and  the  adoption  of  the  line  of 
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the  road,  and  prior  to  its  constraction,  the  relation  between 
the  United  States  and  the  corporation  is  analogous  to  that 
of  vendor  and  vendee — the  latter  being  in  possession  under 
a  contract  to  purchase  and  receive  a  conveyance  upon  the 
payment  of  the  purchase  money  or  the  performance  of  the 
act  constituting  the  consideration  for  the  sale. 

The  premises  upon  which  the  defendant  cut  the  timber 
in  question  being  a  part  of  these  unearned  lands,  he  is 
guilty  of  violating  section  4  of  the  act  of  June  3,  1878  (20 
Stat.  90),  which  enacts  that  any  person  who  shall  unlawfully 
cut  any  timbef  growing  on  any  land  of  the  United  States  in 
Oregon,  with  intent  to  export  or  dispose  of  the  same,  shall 
be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  fined 
not  less  than  one  hundred  dollars  nor  more  than  one  thou- 
sand dollars. 


William  Bybee  v.  A.  W.  Hawkett  et  al. 

CiBcxTiT  Court,  District  or  Oregon. 
July  1, 1882. 

1.  Partnership. — A  contract  between  three  persons  to  operate  a  "mining 

property  as  a  company,"  creates  a  partnership  of  such  persons  from  the 
date  thereof,  and  makes  each  of  them  liable  for  the  debts  contracted  in 
the  prosecution  of  said  enterprise;  and  this,  notwithstanding  the  fact 
that  such  contract  also  provides  that  there  shall  be  no  division  of  profits 
between  the  parties  until  two  of  them  are  reimbursed  therefrom  the 
money  expended  in  the  purchase  of  two  thirds  of  the  property  from  the 
other  one,  and  the  cost  of  improving  the  same. 

2.  Mortgage. — The  mortgagee  of  a  mortgage  to  secure  an  antecedent  debt 

ia  not  regarded  as  a  purchaser,  and,  therefore,  the  lien  of  his  morl^^age 
will  be  i>ostponed  to  that  of  a  prior  but  unrecorded  one. 

3.  Suit  to  Enforce  the  Lien  of  a  Mortgage. — In  a  suit  to  enforce  the  lien 

of  a  mortgage,  a  subsequent  mortgagee,  who  is  made  defendant  on  that 
account,  can  not  set  up  a  cmim  or  have  a  decree  against  the  plaintiff  for 
the  amount  of  his  debt,  upon  the  ground  that  the  plaintiff  is  personally 
liable  to  him  therefor,  as  partner  of  his  mortgagor. 

4.  Partnership  with  a  Member  of  Another  Partnership. — Although  A 

may  be  interested  with  B  in  his  interest  in  a  partnership,  consisting  of 
B  and  two  others,  that  does  not  make  him  a  member  of  said  last>men- 
tioned  partnership. 
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Before  Deadt,  District  Judge. 
B.  F.  Dowdl  and  Walier  W.  Thayer,  for  the  plaintiff. 

E.  (7.  Bronnaughy  for  the  defendants  E.  G.  Bobinson, 
Jesse  Bobinson,  and  Magruder  &  Haymond. 

Deadt,  J.  This  case  was  before  the  court  (6  Saw.  593) 
on  a  motion  by  the  plaintiff  to  remand  it  to  the  state  circuit 
court  for  the  county  of  Jackson,  where  it  was  commenced 
on  June  18,  1879;  and  the  statement  of  the  case  there  made 
is  now  referred  to.  Afterwards,  on  May  2,  1881,  qxceptions 
for  impertinence  were  allowed  to  certain  portions  of  the 
reformed  bill,  including  those  relating  to  the  Irwin  note 
for  one  thousand  three  hundred  and  twenty-eight  dollars 
and  thirty-three  cents  (erroneously  printed  in  6  Sawyer  as 
three  thousand  one  hundred  and  twenty-eight  dollars  and 
thirty-three  cents),  the  note  to  Kubli  and  Bolt  for  eighty- 
five  dollars  and  forty-three  cents,  signed  by  the  plaintiff, 
aud  the  eighty-six  dollars  and  twenty-four  cents  due  from 
Irwin  to  the  plaintiff. 

The  cause  is  now  argued  and  submitted  on  the  pleadings, 
including  the  answers  of  the  defendants  Jesse  Bobinson, 
E.  C.  Bobinson,  John  L.  Bobinson,  and  C.  Magruder  for 
himself  and  partner,  Benjamin  Haymond,  and  the  testimony 
and  exhibits — the  defendants  A.  W.  Hawkett,  William  W. 
Irwin,  William  Smith,  Kasper  Kubli,  John  Bolt,  James  F. 
Oazley,  A.  A.  Fink,  and  Thomas  Bobinson,  having  failed 
to  answer. 

It  appears  that  on  October  13,  1877,  James  Neely,  as 
administrator  of  the  estate  of  Evan  Taylor,  deceased,  sold 
to  the  plaintiff,  William  Bybee,  a  certain  mining  property 
known  as  ''the  Taylor  claims,"  situate  in  Josephine  county, 
Oregon,  and  described  as  lot  5  in  section  35  of  township  35 
south,  range  7  west,  and  two  water  rights  and  ditches 
approximate  thereto,  for  the  sum  of  three  thousand  one  hun- 
dred dollars — there  being  an  agreement  at  the  time  between 
said  Bybee  and  William  Smith  and  William  Irwin,  that  the 
latter  should  each  be  entitled  to  a  conveyance  of  an  undi- 
12 
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vided  ODe  third  of  the  property  upon  the  payment  to  Bybee 
of  one  third  of  the  cost  thereof,  and  that  in  the  mean  time 
they  wonld  work  the  mine  together,  which  they  did  for  abont 
six  months.  On  March  1,  1878,  Bybee  bought  out  Smith 
for  fiye  hundred  dollars,  and  gave  him  his  note  for  the 
amount  payable  in  two  years.  On  July  26,  1878,  Neely,  by 
order  of  the  proper  court  and  in  pursuance  of  the  sale  afore- 
said, conyeyed  the  premises  to  Bybee,  who  on  the  same  day 
sold  and  conveyed  an  undivided  two  thirds  thereof  to  the 
defendants,  A.  W.  Hawkett  and  E.  0.  Bobinson;  and  on  the 
same  day,  and  as  a  part  of  the  transaction,  said  Bybee  en- 
tered into  a  written  agreement  with  said  Hawkett  and 
Bobinson  in  the  words  and  to  the  effect  following: 

*'  That  whereas,  the  party  of  the  firftt  [Bybee]  has  sold  to 
the  parties  of  the  second  part  [Hawkett  and  Bobinson]  the 
undivided  two  thirds  of  certain  mining  property  in  Josephine 
county,  Oregon,  known  as  the  Taylor  claims,  and  said  par- 
ties agree  to  mine  and  operate  said  mining  property  as  a 
company;  and  as  a  consideration  for  said  two  thirds  interest 
the  said  parties  of  the  second  part  are  to  pay  certain  debts. 
It  is  therefore  agreed  as  follows:  That  said  parties  of  the 
second  part  agree  to  pay  and  assume  six  thousand  and  nineiy- 
eight  dollars  and  twenty-four  cents  in  the  following  debts, 
to  wit:  To  James  Neely,  administrator  of  Evan  Taylor's 
estate,  two  thousand  seven  hundred  and  eighty-four  dollars 
and  fifty-six  cents;  Kaspar  Kubli,  eight  hundred  and  eighiy- 
iwo  dollars  and  sixty-eight  cents;  Dan.  Green,  five  hundred 
dollars;  William  Smith,  five  hundred  dollars;  and  agree  to 
j)ay  to  William  Bybee  one  thousand  four  hundred  and  thirty- 
two  dollars.  The  said  amounts  to  be  paid  down  or  arranged 
upon  such  time  as  may  be  agreed  on  between  the  parties  of 
the  second  part  and  the  persons  to  whom  said  debts  are 
idue." 

The  agreement  then  further  provided:  1.  That  the  *' par- 
ties of  the  second  part  agree  to  put  on  said  claims  at  their 
own  expense  such  improvements  and  additional  machinery 
as  may  be  necessary;"  2.  That  all  the  '^  amounts  above 
jnentioned,  and  also  the  cost  of  any  additional  improvements 
which  may  be  put  on  to  said  claims,  are  to  be  repaid  to  said 
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parties  of  the  second  part  out  of  the  profits  taken  out  of 
said  mines  when  the  same  shall  be  taken  out  and  before  any 
diyidends  shall  be  made  to  the  members  of  said  company;** 
3.  That  the  profits  of  said  mines  after  repaying  the  amount 
of  said  debts  and  the  cost  of  said  improvements  '*  shall  be 
equally  divided  between  the  then  members  of  said  company 
aforesaid;"  and^  4.  That  said  property  and  **  the  improve- 
ments which  shall  be  hereafter  put  on  said  claims  are  to  be 
held  as  a  lien  and  security  for  the  payment  of  the  debts 
above  specified.** 

This  agreement  w|is  executed  at  Jacksonville,  Oregon,  by 
Hawkett,  for  himself  and  E.  0.  Bobinson,  who  was  then  at 
Oakland,  Oal.,  living  with  his  father,  the  defendant,  Jesse 
Robinson.  The  defendant  C.  Magruder  was  also  present, 
and  paid  out  for  E.  G.  Bobinson,  upon  the  purchase  of  the 
property,  to  Neely,  two  thousand  seven  hundred  and  eighty- 
four  dollars  and  fifty-six  cents,  the  balance  due  from  Bybee 
to  the  administrator  on  the  sale  of  the  property  to  him  in 
October,  1877,  to  Bybee  four  hundred  and  thirty-two  dol- 
lars, to  Kasper  Kubli  a  check  upon  E.  0.  Bobinson  for 
five  hundred  dollars,  which  was  duly  paid.  At  the  same 
time  that  Hawkett  and.  Bobinson  purchased  from  Bybee, 
it  was  arranged  to  buy  out  Irwin's  equity  for  two  thousand 
five  hundred  dollars,  which  was  paid  as  follows:  five  hun- 
dred dollars  by  Hawkett  in  cash  furnished  by  E.  C.  Bob- 
inson; by  receipt  for  five  hundred  dollars  due  Magru- 
der from  Irwin  on  account  and  by  the  undertaking  of  Haw- 
kett and  Bybee  to  pay  eighty-five  dollars  and  forty-three 
cents  due  said  Kubli  from  Irwin,  and  of  Hawkett  to  pay 
eighty-six  dollars  and  twenty-four  cents  due  from  Irwin  to 
Bybee. 

For  the  balance  of  the  sum  due  Bybee,  Hawkett  for  him«- 
self  and  Bobinson  gave  a  promissory  note  for  one  thousand 
dollars  payable  to  the  order  of  Bybee  one  day  after  date 
with  interest  at  one  per  centum  per  month,  and  for  the  bal- 
ance due  Kubli  they  gave  a  similar  note  for  three  hundred 
and  eighty-two  dollars  and  sixty-eight  cents  with  Bybee  as 
sarety.  Nothing  has  been  paid  on  these  notes  by  Hawkett 
or  Bobinson,  nor  upon  the  sums  due  Green  and  Smith  as 
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aforesaid.  The  sums  dne  Green  and  Smith  hare  since  been 
paid  by  Bjbee,  and  on  December  2,  1879,  Knbli  obtained 
a  judgment  for  fonr  hundred  and  eighty-nine  dollars  and 
fifteen  cents  on  the  note  giren  him  for  three  hundred  and 
eighty-two  dollars  and  sixty-eight  cents  which  Bybee  satis* 
fied  on  July  6, 1881. 

Hawkett  and  E.  G.  Robinson  commenced  operaltions  on 
the  mine  in  September,  1878 — digging  a  ditch  of  some 
length  and  putting  up  a  giant  and  pipe  furnished  by  Jesse 
Bobinson  from  California.  About  the  first  of  January  they 
commenced  to  work  the  mine,  and  in  that  month  Jesse 
Bobinson  risited  the  mine  and  remained  there  until  the 
following  spring,  giring  more  or  less  direction  to  its 
management.  The  mine  did  not  prove  remuneratiye,  and 
Hawkett,  who  had  put  his  skill  and  services  as  a  miner  into 
the  venture  against  Bobinson's  money,  on  March  17,  1879, 
withdrew  from  the  company  and  conveyed  bis  third  of  the 
property  to  £.  C.  Bobinson  for  the  nominal  consideration 
of  five  thousand  dollars. 

Ou  May  13, 1879,  E.  G.  Bobinson  mortgaged  the  undivided 
two  thirds  of  the  premises  to  the  defendants  Magruder  and 
Haymond,  to  secure  the  payment  of  his  note  of  the  same 
date,  made  payable  to  said  defendants  thirty  days  after  date 
for  the  sum  of  two  thousand  two  hundred  and  ninety-five 
dollars  with  interest  at  the  rate  of  one  per  centum  per  month; 
which  mortgage  was  daly  recorded  on  May  15,  1879.  On  May 
14,  1879,  E.  G.  Bobinson  again  mortgaged  the  same  interest 
in  the  premises  to  the  defendant,  Jesse  Bobinson,  to  secure 
the  payment  of  his  note  of  the  same  date  made  payable  to 
said  defendants,  thirty  days  after  date,  for  the  sum  of  four 
thousand  nine  hundred  and  seventy-five  dollars,  with  interest 
at  the  rate  of  one  per  centum  per  month;  which  mortgage  was 
duly  recorded  on  the  ^ame  day;  and  on  July  16,  1879,  said 
Jesse  Bobinson  assigned  said  last  mentioned  note  and  mort- 
gage to  his  brother,  the  defendant,  John  L.  Bobinson  of 
Tioga  county.  Pa.,  for  the  sum  of  four  thousand  three  bun- 
.dred  dollars. 

'  This  suit  has  now  diminished  to  a  proceeding  to  enforce 
the  agreement  of  July  26,  1878,  including  the  lien  provided 
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therein  as  a  secitritj  for  the  payment  of  the  debts  therein 
specified.  There  is  also  an  allegation  left  in  the  bill  that 
the  Bobinsons  did  not  truly  aocoant  for  the  gold  dust  taken 
out  of  the  mine  and  a  prayer  for  an  account.  The  answers 
of  the  defendants  E.  0.  and  Jesse  Bobinson  state  that  only 
two  thousand  eight  hundred  dollars  was  taken  out  up  to  the 
commencement  of  this  suit,  when  the  mine  passed  into  the 
bands  of  a  receiver,  where  it  has  since  remained,  all  of 
which  and  much  more  was  expended  in  improving  and 
working  the  mine;  and  whatever  the  fact  may  be,  the 
evidence  to  the  contrary  is  vague,  trifling,  and  scarcely 
worthy  of  consideration. 

The  agreement  of  July  26,  1878,  is  practically  a  personal 
obligation  of  Hawkett  and  E.  0.  Bobinson,  and  also  Jesse 
Bobinson,  if  he  was  a  partner  with  them  in  the  purchase 
of  the  mine,  as  the  plaintiff  alleges,  to  pay  the  debts 
tiierein  specified  and  also  a  mortgage  of  the  property  to 
secure  such  payment. 

The  personal  liability  of  E.  C.  Bobinson  and  Hawkett, 
in  case  the  property  is  not  sufficient  to  pay  the  debts,  is  ad- 
mitted, but  that  of  Jesse  Bobinson  depends  upon  the  fact 
whether  or  not  he  was  a  partner  with  Hawkett  and  E.  C. 
Bobinson,  in  the  purchase,  on  July  26,  1878.  He  was  not 
known  in  the  transaction  as  such.  Bybee  did  not  give  him 
credit  or  part  with  anything  upon  the  faith  of  his  being  re- 
sponsible for  it  as  a  partner  or  otherwise.  But  he  now  al- 
leges that  Jesse  Bobinson  was  a  secret  partner  in  the  pur- 
chase, and  the  burden  of  proof  is  upon  him  to  establish  the 
fact,  before  he  cam  hold  him  responsible  as  such. 

The  evidence  upon  this  point  is  conflicting  and  largely 
made  up  of  admissions  by  members  of  the  company  to  the 
effect  that  J.  B.  was  a  partner,  which  are  clearly  inadmis- 
sible for  that  purpose  (1  Greenl.  Ev.,  sec.  177),  and  the 
casual  and  indefinite  conversations  and  remarks  of  J.  B. 
concerning  the  management  and  prospect  of  the  business 
while  he  was  at  the  mine,  which  might  have  proceeded  from 
the  fact  that  he  was  interested  as  a  partner  or  as  the  father 
of  E.  G.  B.  and  the  principal  creditor  of  the  company. 

Hawkett  is  the  only  witness  that  testifies  that  J.  B.  ever 
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said  he  was  a  partner  in  the  purchase  of  the  mine,  and  his 
statement  is  to  the  effect,  that  J.  B.  was  the  real  party  in 
interest,  but  thai  he  did  not  want  to  be  known  in  the  mat- 
ter. But  his  credibility  is  affected  somewhat  by  the  fact 
that  he  may  be  now  trying  to  shift  the  responsibility  of  a 
losing  adventure  undertaken  upon  his  judgment  and  recom- 
mendation, and  is  very  much  affected  by  the  further  fact, 
that  on  May  11,  1879,  he  deliberately  wrote  to  a  person 
seeking  to  collect  one  of  the  debts  specified  in  the  agree- 
ment of  July  26,  1878,  that  J.  B.  had  no  interest  in  the 
matter,  except  that  he  had  loaned  him  and  £.  C.  B.  money 
to  open  the  mine  with. 

Both  E.  0.  B.  and  J.  B.  deny  in  their  answers  that  the 
latter  was  a  partner  in  the  purchase  or  working  of  the  mine, 
and  the  eyidence  of  the  plaintiff  is  not  sufficient  to  estab- 
lish the  partnership  against  these  denials,  if  at  all. 

It  may  be  and  probably  is  true,  that  there  was  some  pri- 
vate agreement  or  understanding  between  the  father  and 
the  son  by  which  the  former  was  interested  with  the  latter 
in  this  adventure,  and  that  so  far  they  sustained  to  one  an- 
other the  relation  of  partners  instead  of  that  of  debtor  and 
creditor,  but  that  would  not  make  J.  B.  a  partner  of  the 
firm  of  Hawkett  and  E.  0.  Bobinson,  or  Hawkett,  Bobin- 
son,  and  Bybee.  No  one  can  become  a  member  of  a  firm 
without  the  knowledge  and  consent  of  aU  the  partners. 
(CoUyer  on  Part.  5.) 

The  agreement  of  July  26,  1878,  was  not  recorded  until 
May  30,  1879,  and  subsequent  to  the  execution  and  record 
of  the  mortgages  to  Magruder  and  Haymond  and  Jesse 
Bobinson,  but  before  the  assignment  of  the  latter  to  John 
L.  Bobinson.  But  both  these  mortgages  and  this  assignment 
were  made  in  consideration  of  previous  indebtedness,  and, 
therefore,  the  mortgagees  and  assignee  are  not  entitled  to 
be  regarded  as  purchasers.  Besides,  such  mortgagees  must 
be  held  upon  the  proof  to  have  had  actual  knowledge  of  the 
lien  provided  for  in  the  agreement  of  July  26th,  and  there- 
fore took  their  mortgages  in  subordination  thereto,  irre- 
spective of  the  question  of  priority  of  record.  The  assignee 
had  constructive  notice  of   this  lien  also,  when  he  took 
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his  assignment,  as  the  agreement  had  then  been  admitted 
to  record.     (Jones  on  Mort.,  sec.  468|  and  note.) 

These  conclusions  are  admitted  by  connsel  for  the  de- 
fendants, E.  0.  B.  and  J.  B.,  bnt  he  also  claims  that  Bybee 
was  a  partner  in  the  working  of  this  mine,  from  the  date,  aod 
by  virtue  of  the  agreement  of  July  26th,  and  that  so  much 
of  the  debt  due  M.  and  H.  as  arose  from  the  furnishing  of 
supplies  to  the  company,  Bybee,  as  a  member  thereof,  is 
personally  liable  for,  and  therefore,  his  lien  upon  this  prop- 
erty or  the  proceeds  of  it,  ought  to  be  subject  in  this  suit 
to  the  satisfaction  of  this  claim.  It  is  admitted  that  the 
debt  for  which  the  mortgage  was  given  to  J.  B.  is  not  a  de- 
mand against  the  company,  it  being  wholly  for  money  and 
material  furnished  Hawkett  and  E.  C.  B.  to  enable  them  to 
open  and  improve  the  mine  as  per  their  agreement  with 
Bybee.  It  is  also  admitted  that  five  hundred  dollars  of  the 
debt  for  which  the  mortgage  was  given  to  M.  and  H.  is  not 
a  demand  against  the  company,  it  being  the  sum  advanced 
by  Magruder  to  Irwin  for  E.  G.  B.  on  the  purchase  of  his 
interest  in  the  mine — the  advance  being  made  by  the  settle- 
ment of  an  account  of  that  amount  which  Irwin  owed  Ma- 
gruder. 

The  remaining  one  thousand  seven  hundred  and  ninety- 
five  dollars  of  this  debt  it  is  claimed  by  Magruder  in  his  an- 
swer was  due  from  **  Hawkett  and  E.  0.  Bobinson,"  or  *'  the 
company  mentioned  in  said  agreement  of  July  26fch'*  ''for 
goods,  provisions,  etc.,  furnished  to  said  company,  and  for 
freighting  done  by  said  firm  of  M.  and  H.  for  said  firm  or 
company  of  the  Josephine  mine"  prior  to  May  13,  1879. 

This  is  indefinite  as  to  whether  the  goods  and  freighting 
were  furnished  to  Hawkett  and  Bobinson  while  opening 
the  mine,  or  to  Bybee,  Hawkett,  and  Bobinson  while  operat- 
ing it.  In  the  first  case,  Bybee  would  not  be  liable  under 
any  circumstances.  No  testimony  has  been  offered  on  the 
subject  except  the  answer  of  Magruder,  and  that  is  not 
satisfactory.  In  the  nature  of  things,  these  supplies  and 
this  freighting  would  be  furnished  to  improve  the  mine  as 
well  as  to  operate  it.  The  burden  of  proof  is,  I  think,  upon 
M.  and  H.  to  show  that  these  things  were  furnished  to  a 
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company  of  which  Bybee  was  a  member.  Besides,  the  fact 
that  he  settled  with  E.  0.  Bobinson,  who  then  represented 
Hawkett  as  well  as  himself,  and  took  his  individual  note  for 
the  amount  and  a  mortgage  upon  his  individual  interest  in 
the  mine  as  security,  without  paying  any  attention  to  Bybee 
or  his  interest,  is  a  circumstance  tending  to  show  that  Ma- 
gruder  did  not  then  regard  the  debt  as  due  from  Bybee. 

On  the  other  hand,  counsel  for  the  plaintiff  insist  that 
Bybee  was  not,  by  the  terms  of  the  agreement  of  July  26th, 
to  become  a  partner  with  H.  and  B.  until  the  proceeds  of 
the  mine  had  reimbursed  them  for  the  money  expended  in 
its  purchase  and  improvement;  which  it  is  admitted  it  never 
did. 

In  my  judgment,  the  agreement  created  a  partnership 
from  its  date,  consisting  of  Hawkett,  Bobiuson,  and  Bybee, 
for  the  purpose  of  operating  the  mine,  and  that  whenever 
it  was  operated  by  any  or  either  of  them  they  all  became 
liable  for  the  debts  thereby  incurred.  And  the  fact  that  a 
division  of  profits  between  the  partners  was  postponed  until 
the  money  advanced  by  Hawkett  and  Bobinson  for  the  pur- 
chase of  a  two-thirds  interest  and  the  improvement  of  the 
whole  of  it,  does  not  affect  the  unqualified  agreement  of  the 
parties  in  words  of  the  present  tense — **  to  mine  and  oper- 
ate said  mining  property  as  a  company.*' 

In  Beauregard  v.  Case,  91  U.  S.  134,  a  question  of  part- 
nership arose  under  very  similar  circumstances.  In  the 
course  of  the  opinion  of  the  court,  delivered  by  Mr.  Justice 
Field,  it  is  said:  "  There  were  in  this  agreement  all  the  es- 
sential conditions  for  the  creation  of  a  partnership — provis- 
ion for  a  union  of  services  and  money  and  a  division  of 
profits  and  losses.  The  postponement  of  a  division  of 
profits  between  the  three  partners  until  the  capital  advanced 
by  two  of  them  should  be  refunded,  with  interest,  did  not 
alter  the  character  of  the  agreement,  as  one  of  partDcrship, 
nor  the  liability  of  all  the  partners  to  third  persons  for  debts 
contracted  in  the  prosecution  of  its  business." 

But  admitting  the  partnership,  and  assuming  that  this 
debt  is  a  valid  demand  against  the  firm,  and  that  therefore 
Bybee  is  liable  therefor,  I  do  not  see  how  M.  and  H.  can  set 
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up  their  claim  in  this  sait.  So  far  as  Bybee  is  concemedy 
this  is  a  sait  to  enforce  the  agreement  of  Jaly  26th  as  a 
personal  contract  against  H.  and  E.  G.  B.,  and  as  a  mort- 
gage against  the  property.  M.  and  H.  are  not  parties  to  it, 
nor  have  they  any  rights  in  it,  except  by  reason  of  the  lien 
of  their  mortgage — and  that  to  have  their  mortgage  adjudged 
Talid  and  assigned  its  proper  place  in  the  order  of  time  and 
payment. 

Bat  it  is  admitted  that  it  is  sabseqaent  in  point  of  time 
to  that  of  the  plaintiff,  and  that  its  payment  out  of  the 
proceeds  of  this  property  as  a  debt  secured  by  a  lien  thereon 
must  be  deferred  antil  that  is  satisfied.  Bat  the  defendants 
have  no  standing  in  this  suit  or  right  in  this  property  ex- 
cept as  mortgagees,  and  that  is  subordinate  to  the  plaintiff's. 
This  is  not  a  suit  to  recover  anything  from  the  defendants 
M.  and  H.,  and  in  which  they  can  therefore  plead  a  counter 
claim  or  set-off.  Neither  can  they,  if  they  would,  conyert 
their  answer  into  a  species  of  cross-bill,  and  subject  the  sum 
which  the  plaintiff  may  obtain  in  this  suit  to  enforce  his 
mortgage  against  the  property  in  question,  to  the  satisfac- 
tion of  an  independent  personal  claim  which  they  may  have 
against  him.  If  they  wish  to  enforce  such  a  claim  against 
him  as  a  member  of  the  partnership  created  by  the  agree- 
ment of  July  26th,  the  courts  are  open  to  them  to  bring  their 
action  against  him  for  that  purpose. 

The  plaintiff  paid  the  balance  of  the  debt  to  Kubli,  of 
three  hundred  and  eighty-two  dollars  and  sixty-eight  cents, 
as  follows:  He  signed  the  note  of  Hawkett  and  Bobinsou, 
therefore,  as  surety,  drawing  interest  at  one  per  centum  per 
month,  upon  which  Kubli  obtained  judgment,  which  the 
plaintiff  paid.  And  he  now  seeks  to  recover  what  he  paid 
on  that  judgment,  including  interest,  costs,  and  attorney's 
fee,  rather  than  the  original  amount,  with  legal  interest. 

But  the  liability  of  H.  and  E.  0.  B.  arises  upon  the  agree^ 
ment  of  July  26th,  which  is  to  pay  the  debt  specified  therein 
with  such  interest  as  the  law  will  allow  thereon,  none  being 
agreed  upon,  and  the  costs  properly  chargeable  against  them 
in  this  suit  for  its  collection.  Whether  plaintiff  has  gained 
or  lost  in  his  contract  as  surety  or  in  the  acquisition  of  these 
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claims  is  nothing  to  the  defendants.  As  has  been  said,  their 
liability  in  this  suit  is  measured  bj  the  agreement  of  July 
26tb. 

The  plaintiff  on  his  own  account  and  as  the  representative 
of  the  other  creditors  mentioned  in  said  agreement  has  the 
first  lien  upon  this  property  for  the  sum  of  two  thousand 
three  hundred  and  eighty-two  dollars  and  sixty-eight  centSi 
the  aggregate  sum  of  said  claims  with  interest  thereon  at  the 
legal  rate,  to  wit,  ten  per  centum  per  annum  from  July  26, 
1878,  to  January  25,  1880,  a  period  of  one  year  and  six 
months,  and  at  eight  per  centum  from  then  to  July  1,  1882, 
making  in  all  the  sum  of  three  thousand  one  hundred  and 
thirteen  dollars  and  thirty-six  cents,  together  with  the  costs 
and  expenses  of  this  suit,  except  as  to  the  defendants  against 
whom  the  bill  is  dismissed. 

The  defendants  M.  and  H.  have  the  second  lien  upon  the 
undivided  two  thirds  of  the  property  for  the  full  amount  of 
their  note  and.  mortgage  with  interest  as  therein  provided 
and  the  costs  of  their  defence. 

The  defendant  John  L.  Robinson,  as  the  assignee  of  Jesse 
Bobinson  has  the  third  lien  upon  said  undivided  two  thirds 
of  said  property  for  the  full  amount  of  his  note  and  mort- 
gage, with  interest  as  therein  provided  and  the  costs  of  his 
defence. 

The  decree  of  the  court  will  be  that  the  bill  be  dismissed 
as  to  the  defendants  who  are  not  liable  to  the  plaintiff  in 
this  suit  and  have  no  interest  in  the  subject  of  it,  namely, 
Jesse  Bobinson,  Thomas  Bobinson,  William  TV.  Irwin, 
William  Smith,  Kasper  Kubli,  John  Bolt,  James  F.  Gazley, 
and  A.  A.  Fink,  and  that  they  and  each  of  them  recover  costs 
from  the  plaintiff;  that  the  master  of  this  court  sell  this 
property  as  upon  an  execution  at  law  and  apply  the  proceeds, 
after  paying  the  costs  and  expenses  of  the  sale,  upon  the 
claims  aforesaid  in  the  order  specified;  and  if  there  is  any 
remainder,  pay  one  third  thereof  to  the  plaintiff  and  the 
other  two  thirds  to  the  defendant  £.  C.  Bobinson. 
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A.  H.  Tanneb  v.  Dundee  Land  Investment  Co. 

AND  William  Reid. 

CiBcuiT  Court,  Distbiot  or  Orsoon. 
JuLT  5,  1882. 

1.  Intkrist  on  Notk. — ^Where  a  note  is  made  payable  at  a  fntnre  day 

"  with"  interest  at  a  prescribed  rate  per  annum,  such  interest  does  not  be- 
come due  or  payable  until  the  principal  sum  does,  unless  there  is  a  special 
provision  in  the  note  or  contract  to  that  effect. 

2.  Spbcific  Performance. — A  contract  to  convey  real  property  will  be  specif- 

ically enforced  as  prayed  for  by  the  plaintiff  where  its  terms  are 
admitted  by  the  defendant,  and  the  only  objection  made  to  such  perform- 
ance is  based  upon  a  construction  of  the  contract,  as  to  the  part  to  be 
performed  by  the  plaintifi^  which  in  the  judgment  of  the  court  is  unsup- 
ported by  the  language  of  the  contract  or  the  circumstances  of  the  case. 

Before  Deadt,  District  Judge. 
The  plaintiff  pro  se. 
Ellis  0.  Hughes^  for  the  defendants. 

Deadt,  J.  This  suit  was  commenced  in  the  state  circuit 
court  for  this  county  and  removed  here  by  the  defendants, 
one  of  whom  is  a  British  corporation  and  the  other  a  British 
subject.  It  is  brought  to  enforce  the  specific  performance 
of  a  contract  for  the  sale  and  conveyance  of  real  proper ty, 
and  was  heard  on  bill  and  answer. 

It  is  alleged  in  the|  bill  that  the  defendant,  the  Dundee 
Land  Investment  Co.,  on  July  15,  1881,  was  the  owner  of 
certain  real  property  bounded  as  therein  described,  without 
stating  the  quantity,  and  situate  in  King's  addition  to  Port- 
land, and  on  the  same  day  its  manager,  the  defendant  Will- 
iam Beid,  entered  into  a  written  contract  with  the  plaintiff, 
in  which  he  acknowledged  the  receipt  of  four  hundred 
dollars  from  the  plaintiff,  as  a  part  of  the  purchase  price  of 
two  thousand  five  hundred  dollars  for  said  real  property, 
then  occupied  by  the  plaintiff  as  a  residence,  and  also 
thereby  agreed  that  he  would  within  sixty  days,  cause  to 
be  made  and  delivered  to  the  plaintiff  a  warranty  deed  to 
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the  premises  from  his  co-defendant.  The  agreement  is 
signed  by  William  Beid,  but  not  the  plaintiff,  and  in  addi- 
tion to  the  foregoing  contains  the  following  condition  or 
stipulation : 

''It  is  also  understood  and  agreed  that  the  balance  due 
upon  said  purchase  price,  to  wit,  the  sum  of  two  thousand 
one  hundred  dollars,  shall  be  paid  in  twenty  notes  of  one 
hundred  and  five  dollars  each,  payable  one  every  six  months, 
with  interest  at  ten  per  centum  per  annum  upon  each  of  said 
twenty  notes  of  one  hundred  and  five  dollars  each  from  their 
'date;  that  is  to  say,  the  first  of  said  notes  shall  become  due 
and  payable  six  months  after  the  date  thereof,  and  the 
second  one  year  after  the  date  thereof,  and  so  on  with  the 
rest,  and  said  notes  shall  be  secured  by  a  mortgage  upon 
said  property  to  be  made,  executed,  and  delivered  at  the 
same  time  said  deed  is  delivered." 

Within  the  sixty  days  the  deed  aforesaid  was  duly  exe- 
cuted and  deliverm  to  the  defendant  Beid  for  the  plaintiff, 
who  still  has  the  same  in  his  possession,  but  refuses  to 
deliver  it  to  the  plaintiff;  and  the  plaintiff  is  still  in  the 
possession  of  the  property,  and  has  been,  and  still  is  ready 
and  willing  to  perform  his  part  of  said  contract. 

The  answer  of  the  defendants  admits  the  allegations  of 
the  bill,  except  as  to  the  offer  of  the  plaintiff  to  perform  and 
the  refusal  of  the  defendant  to  do  so,  and  alleges  the  fact  to 
be  that  the  defendants  have  been  and  are  ready  to  deliver 
the  deed  to  the  plaintiff  as  provided  in  the  contract,  but 
that  he  refused  and  still  refuses  to  make  and  deliver  his 
twenty  promissory  notes,  as  aforesaid,  payable  one  each  six 
months  from  the  date  thereof,  with  interest  at  ten  per  cen- 
tum per  annum,  and  the  interest  then  accrued  upon  the 
whole  of  said  sum  of  two  thousand  one  hundred  dollars,  or 
so  much  thereof  as  may  remain  unpaid. 

On  the  argument,  the  plaintiff  admitted  that  by  the  terms 
of  the  sale  he  was  bound  to  give  his  twenty  notes  for  the  bal- 
ance of  the  purchase  money — two  thousand  one  hundred  dol- 
lars— payable  one  every  six  months,  with  the  interest  thereon 
from  date,  but  the  counsel  for  the  defendants  insisted  that 
he  was  also  bound  thereby  to  undertake  and  promise  in  or 


Dist.  Or.]    Tanner  v.  Dundee  Land  Intesthent  Co.     189 

1882:  ]  Opinion  of  the  Court— Beady,  J. 

by  said  notes,  that  upon  the  payment  of  each  of  them  be 
would  also  pay  the  interest  then  accrued  and  unpaid  on  all 
the  rest  of  them;  and  whether  he  is  so  bound  or  not  is  the 
only  question  in  the  case.  No  authorities  have  been  cited 
by  either  party,  and  none  will  be  referred  to  by  the  court. 
It  is  too  plain  for  argument,  that  no  interest  is  dne  on  a 
promissory  note,  payable  at  a  future  day,  ''with  interest," 
at  a  certain  rate  per  annum,  until  the  principal  sum  is  dne. 
The  promise  to  pay  the  interest,  is  to  pay  it  unlh  the  princi* 
pal — at  the  time  the  latter  becomes  dne.  And  i^  the  payee 
or  holder  of  a  note  claims  that  interest  is  due  and  payable 
thereon  daring  the  period  the  note  has  to  run,  he  must  show 
some  special  provision  or  agreement  to  that  effect,  before 
his  claim  can  be  allowed. 

The  only  niatter  in  this  agreement  or  terms  of  sale  upon 
which  the  defendants  base  their  claim  for  notes  with  inter- 
est thereon,  payable  semi-annually,  are  the  words — "upon 
each  of  said  twenty  notes  of  one  hundred  and  five  dollars" 
— ^as  they  occur  in  the  clause  declaring  that  the  two  thou* 
sand  one  hundred  dollars  shall  be  paid  in  twenty  notes 
"payable  one  every  six  months  with  interest  at  ten  per 
centam  per  annum  vpon  each  of  mid  tiverity  notes  of  one  hun- 
dred and  five  dollars  each  from  their  date." 

But  these  words — "upon  each  of  said  twenty  notes" — 
are  used  in  this  connection  merely  to  emphasize  the  idea 
already  expressed  that  each  of  said  notes  was  to  bear  in- 
terest, and  this  is  made  still  more  apparent  by  what  follows 
— "each  from  their  date" — that  is,  each  of  these  notes  is  to 
bear  interest  at  the  prescribed  rate  from  its  date.  The 
words  in  this  sentence,  "  each  from  their  date,"  have  just 
as  much  significance  as  the  ones,  "upon  each  of  said 
twenty  notes."  Strictly  speaking  they  are  both  superfluous; 
because  it  was  already  provided  that  the  two  thousand  one 
hundred  dollars  should  be  paid  in  twenty  notes,  payable 
one  every  six  months  with  interest  at  a  prescribed  rate — 
which  could  only  mean  that  each  note  shonld  bear  such  in- 
terest at  and  from  its  date. 

.  But,  if  the  plaintiff  is  bound  by  this  clause  to  undertake 
to  pay  the  interest  on  all  the  unpaid  notes  every  six  months 
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as  one  of  them  becomes  due  and  payable,  then  he  mnst 
agree  to  do  so  on  each  of  them,  not  from  the  date  of  the 
last  payment,  ''but  from  their  date,"  which  would  require 
him  to  pay  the  first  six  months'  interest  on  the  last  note 
nineteen  times  oyer,  and  so  on.  Bat  the  agreement  itself 
resolves  this  matter  very  dearly  under  a  videlicet  in  the 
following  clause:  ''the  first  of  said  notes  shall  become  due 
and  payable  six  months  after  date  thereof,  and  the  second 
one  year  after  the  date  thereof,  and  so  on  with  the  rest;" 
the  plain  purport  of  which  is,  that  the  principal  and  inter* 
est  on  each  note  was  to  become  due  and  payable  at  once 
and  together,  and  neither  of  them  in  instalments. 

It  may  be  that  it  was  the  intention  of  the  defendant^ 
Beid,  or  that  it  was  in  his  mind,  that  the  interest  on  this 
sum  or  the  instalments  of  it  which  remained  due  from  time 
to  time  should  be  paid  semi-annually,  but  as  he  omitted  to 
insert  any  provision  to  that  effect  in  the  terms  of  sale,  he 
cannot  now  insist  upon  the  delivery  of  notes  to  that  effect 
as  a  precondition  to  the  delivery  of  the  deed. 

A  court  of  equity  will  decree  a  specific  performance  of  a 
contract  respecting  real  property  where:  1.  The  contract 
IS  in  writing;  2.  Is  certain  and  fair  in  all  its  parts;  3.  Is 
for  an  adequate  consideration;  and  4.  Is  capable  of  being 
performed.    (2  Story's  Eq.  Jur.,  sec.  751.)  , 

There  is  no  allegation  in  the  answer  of  the  defendants 
tending  to  show  that  the  notes  which  the  plaintiff  offers  to 
give  and  the  contract  appears  to  require  were  not  an  ade- 
quate consideration  for  the  premises  at  the  date  of  the  sale, 
nor  that  any  advantage  was  taken  of  the  defendants  in  the 
sale  or  any  mistake  made  in  reducing  its  terms  to  writing. 

The  only  objection  made  in  the  answer  to  a  specific  per- 
formance of  the  contract  as  prayed  for  by  the  plaintiff,  is 
that  the  plaintiff  has  not  offered  to  perform  it  according  to 
the  coustruction  which  the  defendants  now  seek  to  have 
put  upon  the  terms  of  sale — a  construction  which  it  appears 
to  the  court  is  altogether  unsupported  by  the  language  of 
the  writing  or  the  circumstances  of  the  case. 

If  there  was  a  serious  doubt  about  the  terms  of  payment 
the  court  would  refuse  to  enforce  the  contract  against  the 
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defendant's  oonsimction  of  it,  bnt  where  there  is  no  room 
for  such  donbt  the  contract  must  be  enforced  notwithstand* 
ing  the  defendants'  objection. 

The  decree  of  the  court  will  be  that  the  defendant  Beid 
deliver  the  deed  of  the  defendant,  The  Dundee  Land  Invest- 
ment Co.,  to  the  plaintiff  within  ten  days  and  upon  the 
delivery  to  him  of  the  notes  and  mortgage  for  the  two 
thousand  one  hundred  dollars  as  provided  in  the  terms  of 
sale  according  to  the  judgment  of  this  court,  and  that  the 
plaintiff  recover  his  costs. 


W.  S.  Chapman  v.  E.  P.  Febby  and  Eugene  White. 

CiBcnrr  Cousr,  District  of  Obeoon, 
July  10, 1882. 

1.  Discovert. — A  demurrer  will  lie  to  an  allegation  in  a  bill,  the  answer  to 

which  may  snbject  the  defendant  to  anything  in  the  natore  of  a  penalty 
or  forfeiture — aa  an  allegation  concerning  the  number  of  copies  sold  and 
on  hand  of  a  pirated  map. 

2.  PB17ALTIES  AND  FoRVEiTURES. — ^The  penalties  and  forfeitures  given  by 

section  4965  uf  the  revised  statutes  (17  Stat.  214),  for  an  infringement  of 
a  copyright,  cannot  be  enforced  in  a  suit  in  equity;  and  a  prayer  in  a  bill, 
that  the  plate  and  unsold  copies  of  a  pirated  map  be  delivered  up  to  an 
officer  of  the  court  for  cancellation  and  destruction  is  demurrable,  as 
asking  the  enforcement  of  such  forfeiture. 

3.  Damaobs. — Damages  as  weU  as  profits  may  now  be  recovered  in  a  suit  in 

equity,  fur  an  infringement  of  a  patent  but  not  a  copyright. 

Before  Deadt,  District  Jadge. 
H,  F.  Thompson^  for  the  plaintiff. 
Frederick  V.  Holman,  for  the  defendant. 

Deabt,  J.  This  suit  is  brought  to  obtain  an  injunction 
restraining  the  defendants  from  infringing  the  copyright 
of  a  ''Map of  the  cities  of  Portland  and  East  Portland 
and  the  town  of  Albina;  Oregon/'  compiled  and  published 
by  plaintiff;  and  for  an  account  of  sales. 

The  bill  states  in  detail  the  steps  taken  by  the  plaintiff  in 
1874-6  to  obtain  the  copyright  of  the  map  and  his  owner- 
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ship  thereof  ever  since — the  infringement  of  the  same  by 
the  defendants  on  May  10,  1881,  by  the  publication  of  five 
hundred  copies  of  a  map  entitled  ''Map  of  the  cities  of 
Portland  and  East  Portland  and  the  town  of  Albina,  Ore- 
gon;" and  alleges  that  the  same  is  substantially  a  copy  of 
the  plaintiff's,  and  an  infringement  of  his  copyright;  that 
the  defendants  have  sold  three  hundred  copies  of  said 
map,  at  five  dollars  a  copy,  to  the  damage  of  the  plaintiff 
three  thousand  dollars,  and  is  still  the  owner  of  the  plate 
upon  which  the  same  were  printed,  and  the  two  hundred 
copies  remaining  unsold,  which  they  continue  to  offer  for 
sale.  The  prayer  of  the  bill  is,  that  the  defendants  may 
''answer  all  and  singular  the  matters  and  things"  set  forth 
therein,  and  that  they  be  required  to  surrender  the  copies 
on  hand  and  the  plate  to  an  officer  of  this  court  "  to  be 
canceled  and  destroyed."  The  defendants  demur  to  so 
much  and  such  parts  of  the  bill  as  seek  to  have  a  discovery 
as  to  the  number  of  copies  of  their  map  sold  or  on  hand, 
because  the  same  will  subject  them  to  penalties  and  for- 
feitures, as  provided  in  section  4965  of  the  revised  statutes. 

It  is  well  established,  that  a  defendant  may  "demur  to  a 
discovery  which  may  subject  him  to  anything  in  the  nature 
of  a  penalty  or  forfeiture"  (Story's  Eq.  PL,  sec.  683);  and  by 
the  section  of  the  revised  statutes  aforesaid  the  defendants 
are  made  liable  to  forfeit  to  the  plaintiff  the  plate  upon 
which  their  map  was  printed,  and  every  sheet  thereof,  and 
also  to  pay  a  penalty  of  one  dollar  for  every  sheet  found  in 
their  possession. 

Apparently,  then,  the  demurrer  is  well  taken;  but  counsel 
for  the  plaintiff  contends  that  this  is  not  a  bill  of  discovery, 
and  that  nothing  is  sought  to  be  discovered  from  the  de- 
fendants in  that  respect.  But  it  is  said,  on  good  authority, 
that  every  bill  for  relief  is  in  reality  a  bill  for  discovery, 
since  it  asks  from  the  defendant  an  answer  as  to  all  the 
matters  charged  therein  (Story's  Eq.  PL,  sec.  311);  and  by 
the  same  authority,  an  answer  must  confess,  avoid,  deny,  or 
traverse  all  the  material  parts  of  the  bill.     (Id.,  sec.  852.) 

The  prayer  for  the  surrender  of  the  plate  and  printed 
copies  on  hand  is  also  demurrable. 
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The  forfeitures  and  penalties  given  by  section  4965  of  tbe 
revised  statates  (17  Stat.  214)  are  not  enforceable  in  a  court 
of  equity  in  the  absence  of  an  express  statute  to  that  e£fect. 
To  recover  the  forfeiture  and  penalties  given  by  this  section 
for  the  infringement  of  his  copyright,  the  plaintiff  must  resort 
to  an  action  at  law.  {Steimia  v.  Cody,  2  Curt.  200;  Stevens 
V.  Gladdiug,  17  How.  453.)  Admitting  this,  however,  coun* 
sel  for  the  plaintiff  insists  that  the  surrender  of  these  arti- 
cles as  prayed  for  is  not  an  enforcement  of  the  forfeiture  of 
them  to  the  plaintiff,  but  only  a  means  of  enforcing  the 
decree  for  a  permanent  injunction.  No  authority  is  cited 
for  this  distinction. 

To  require  the  defendants  to  surrender  their  plate  and 
copies  of  map  for  destruction  will  effectually  enforce  the 
forfeiture  as  against  them,  and  in  favor  of  the  plaintiff  so 
far  and  in  the  mode  he  desires.  In  fact,  upon  the  delivery 
of  the  articles  to  the  officer  of  this  court  for  the  purpose 
desired,  the  forfeiture  is  there  and  thereby  enforced  against 
the  defendants — their  right  in  and  to  the  property  is  divested 
and  it  is  disposed  of  with  the  consent  of  the  plaintiff. 

On  the  argument,  counsel  for  the  defendants  also  assigned, 
ore  teiniSf  as  a  cause  of  demurrer  to  so  much  of  the  bill  as 
alleged  the  amount  of  damages  sustained  by  the  plaintiff 
on  account  of  the  infringement,  that  damages  are  not  recov- 
erable in  a  court  of  equity,  and  the  relief  is  limited  to  an 
account  and  recovery  of  the  profits  made  by  the  defendants 
on  tbe  sale  of  the  infringing  map. 

This  was  the  rule  in  patent  cases  until  the  passage  of  the 
act  of  July  8, 1870,  when  by  section  56  of  that -act  (16  Stat. 
206;  sec.  4921  B.  S.)  it  was  provided  that  in  a  suit  of 
equity,  when  a  decree  is  given  for  an  infringement,  the 
plaintiff  shall  be  entitled  to  recover  not  only  profits  made 
by  the  defendant,  but  the  damages  he  has  sustained  thereby. 
(Curt.  Pat.,  sec.  341;  Williams  v.  Leonard^  9  Blatch.  476; 
Andrews  v.  Cregan,  7  Fed.  Eep.  478.) 

But  the  provisions  of  the  act  of  July  8,  1870,  concerning 
patents,  do  not  appear  to  be  applicable  to  copyrights  which 
are  provided  for  separately  in  the  sections  from  85  to  110, 
inclusive.    By  section  106  jurisdiction  is  given  to  the  courts 

13 


194  United  States  v.  Loftib.  [Diet.  Ct. 

Opinion  of  the  Court — Deady,  J.  [Jnljt 

of  the  United  States  of  salts  and  aotions  arising  under  '^the 
copyright  laws  of  the  United  States/'  and  power  is  given 
them  to  grant  injunctions  according  to  the  coarse  and  prin- 
ciples of  coarts  of  eqaity — an  incident  of  which  is  a  right 
to  an  accoant  of  profits.  Stevens  y.  Oladding,  17  How.  456. 
Bat  no  provision  is  made,  as  in  section  55,  supra,  concerning 
cases  arising  ander  ''  the  patent  laws  of  the  United  States'* 
for  the  recovery  of  damages  as  well  as  profits  in  a  suit  in 
eqaity.  The  reason  for  this  distinction  between  sabjects 
so  nearly  identical  in  their  natare  and  origin  is  not  apparent, 
bat  the  statate  has  made  it  and  the  coarts  mast  observe  it. 
The  demarrer  is  sastained. 


TJotted  States  v.  G.  W.  Loftis. 

DiSTBIOT  COUBT,  DISTRICT  OF  ObEOON. 

July  11,  1882. 

1.  Wbitino. — A  sealed  letter  deposited  in  the  nuul  addressed  to  some  one  is 

not  a  writing  or  publication  within  the  purview  of  the  first  clause  of  sec- 
tion 3893  of  the  revised  statutes,  declaring  obscene,  etc.,  books,  writingi, 
etc.,  or  *' other  publication  of  an  indecent  character,"  non-mailable. 

2.  Letter. — A  sealed  letter  is  not  within  the  prohibition  of  said  section  3893^ 

however  indecent  or  obscene  in  its  contents;  but  if  there  is  any  such  de- 
lineation or  language  put  upon  the  envelope  containing  it,  it  thereby  be- 
comes non-mailable,  and  the  person  depositing  it  in  the  mail  thereby 
commits  a  crime. 

Before  Deadt,  District  Jadge. 
James  F.  Watson,  for  plaintiff. 
George  H.  WiUiams  and  Oeorge  Durham,  for  defendant. 

Deady,  J.  The  defendant  is  accused  by  the  information 
in  this  case  of  **  the  crime  of  depositing  for  mailing  and  de* 
•livery  in  the  post-office  of  the  tjnited  States  a  publication 
•of  an  indecent  character,  and  a  letter  containing  indecent 
■and  scarriloas  epithets,  contrary  to  section  3893  of  the  re- 
vised statutes;  committed  by  knowingly  mailing  at  Bainier, 


Dist.  Or.]  Uotpbd  States  v.  Loms.  196 


1882.]  Opinion  of  the  Court— Deady,  J. 


in  a  sealed  envelope,  postage  paid,  and  addressed  to  *  Mr. 
Joish  Way  Thayer,  Oregon  City,  Oregon,'  a  certain  obscene 
and  indecent  writing  and  publication,"  in  words  and  figures 
as  therein  set  forth. 

The  defendant  demurs  to  the  information  because  it  does 
not  state  facts  sufficient  to  constitute  a  crime,  and  upon  the 
argument  thereof  made  the  point,  that  however  the  act  of 
the  defendant  may  be  characterissed  by  the  general  charge 
in  the  information,  its  true  character  must  be  ascertained 
from  the  particular  facts  stated  therein;  and  that  it  appeared 
therefrom,  that  the  alleged  indecent  ''publication"  was  only 
a  private,  sealed  letter  and  not  a  publication  at  all,  or  any- 
thing within  the  purview  of  the  statute;  and  it  was  also 
suggested  in  support  of  the  demurrer,  that  the  language 
contained  in  the  letter,  however  filthy,  was  not  ''obscene, 
lewd,  or  lascivious." 

The  legislation  upon  this  subject,  it  appears,  commenced 
with  section  148  of  the  postoffice  act  of  July  8,  1872  (17  Stat. 
302),  which  provided,  "That  no  obscene  book,  pamphlet, 
picture,  print,  or  other  publication  of  a  vulgar  or  indecent 
character,  or  any  letter  upon  the  envelope  of  which  or  pos- 
tal card  upon  which  scurrilous  epithets  may  have  been 
written,  or  printed,  or  disloyal  devices  printed  or  engraven, 
shall  be  carried  in  the  mail."  By  the  act  of  March  3, 1879 
(17  Stat.  699),  said  section  148  was  amended  so  as  to  omit 
the  word  "vulgar"  and  all  mention  of  "disloyal  devices,'* 
and  to  include  "lewd  or  lascivious"  books,  etc.,  as  well  as 
"obscene"  ones,  and  a  "paper"  as  well  as  a  "picture  or 
print;"  and  the  word  "indecent"  was  added  to  the  word 
"scurrilous,"  in  describing  the  epithets  prohibited  upon  a 
postal  card  or  the  envelope  of  a  letter. 

A  new  clause  was  also  added,  prohibiting  the  transports^ 
tion  in  the  mails  of  any  "  article  or  thing  designed  or 
intended"  to  prevent  conception  or  procure  abortion,  or 
"for  any  indecent  or  immoral  use  or  nature,"  or  any  com- 
munication or  notice  giving  any  information  where,  how,  or 
of  whom  or  by  what  means  any  such  things  may  be  obtained 
or  made. 

This  section  as  thus  amended  became  section  3893  of  the 
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revised  Btatates,  which  was  again  amended  by  the  acl  of 
July  12,  1876  (19  Stat.  90),  so  as  to  add  the  word  "  writing*' 
to  the  category  of  non-mailable  books,  etc.,  and  in  regard  to 
such  letters  and  postal  cards  substituted  the  following: 
''and  eyery  letter  npon  the  envelope  of  which  or  postal 
card  upon  which,  indecent,  obscene,  lewd,  or  lascivious 
epithets,  terms,  or  language  may  be  written  or  printed"  is 
hereby  declared  to  be  non-mailable  matter.  The  punish- 
ment for  mailing  such  matter  is  a  fine  not  less  than  one 
hundred  dollars  nor  more  than  five  thousand  dollars  or 
imprisonment  at  hard  labor  not  less  than  one  nor  more  than 
ten  years  or  both. 

It  is  admitted  that  the  language  used  in  this  letter  is 
indecent.  Indeed  it  is  grossly  so.  The  term  is  said  to 
signify  more  than  indelicate  and  less  than  immodest — to 
mean  something  unfit  for  the  eye  or  ear.  (Wor.  Die.) 
And  I  think  it  is  obscene  also.  This  latter  word  has  a 
wide  range  in  both  the  Latin  and  English  languages.  It 
includes  on  the  one  hand  what  is  merely  inauspicious, 
foul,  or  indecent,  and  on  the  other  what  is  immodest  and  cal- 
culated to  excite  impure  emotions  or  desires.     ( Wor.  Die.) 

It  is  also  admitted  that  the  case  made  in  the  information 
does  not  come  within  the  clause  of  the  statute  directed 
against  letters  eo  nomine;  but  it  is  contended  by  the  district 
attorney  that  the  letter  in  question  is  a  "writing"  within 
the  meaning  of  that  term  as  used  in  the  first  clause  of  the 
section,  which  reads:  ''Every  obscene,  lewd,  or  lascivious 
book,  pamphlet,  picture,  paper,  tvrilwg,  print,  or  other 
publication  of  an  indecent  character,"  is  declared  non- 
mailable. 

Speaking  generally,  this  letter  is  a  writing;  but  to  bring 
it  within  this  clause  of  the  statute,  it  must  be  also  a  "pub- 
lication." This  word  "writing"  occurs  in  an  enumeration 
of  things — ^books,  pamphlets,  pictures,  prints,  and  papers — 
which  eccvitei^niin  are  prima  facie  publications. 

The  general  phrase  with  which  the  enumeration  ends — 

?'or  other  publication  of  an  indecent  character" — impliedly 

asserts  that  the  things  before  enumerated  are  publications. 

The  expression,  "John  and  James  and  other  men/'  is  one 
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in  wbich  by  a  necessary  implication  it  is  asserted  that  John 
and  James  are  men. 

A  publication  is  something,  as  a  book  or  print,  which 
has  been  published — ^made  public  or  known  to  the  world. 
And  a  writing  as  well  as  a  printing  may  be  published. 
What  constitutes  a  publication  or  a  making  public  may  be 
a  question,  and  must  generally  depend  upon  the  circnm- 
etances  of  each  case.  But  a  private  letter  sent  by  one  indi- 
vidual to  another  in  a  sealed  envelope,  cannot  be  considered 
a  *' publication"  within  this  statute. 

But  the  fact  that  the  statute  has  expressly  provided  for 
the  case  of  a  ''letter'*  in  a  separate  clause,  in  which  the  of- 
fence that  may  be  committed  by  means  of  it  is  confined  to 
indecent,  obscene,  etc.,  language  on  the  envelope  in  which 
it  is  enclosed,  is  conclusive  to  my  mind,  that  congress  did 
not  intend  to  include  it  in  the  term  ''writing,*'  as  used  in 
the  clause  concerning  obscene  publications. 

It  never  was  the  intention  of  the  law  to  take  cognizance 
of  what  passes  between  individuals  in  private  communica- 
tions under  the  sanctity  and  security  of  a  seal.  And  prob- 
ably the  chief  reason  for  making  it  a  crime  to  put  indecent 
or  obscene  delineations  or  language  on  the  envelope  inclos- 
ing such  communications  is  to  prevent  the  post-office  from 
being  used  as  a  means  for  committing  cowardly  and  indecent 
assaults,  at  a  safe  distance  or  anonymously,  upon  the  feel- 
ings and  character  of  any  one,  by  the  use  of  indecent  or 
immoral  and  offensive  epithets  and  suggestions  openly  ad- 
dressed to  him  on  the  envelope  of  a  letter  or  a  postal  card. 

But  what  is  said  privately — within  the  envelope  and  under 
the  seal — the  statute  does  not  notice.  It  could  not  well  do  so 
without  establishing  an  espionage  over  private  correspond- 
ence, which  would  never  be  thought  of  in  a  free  country. 

As  was  said  by  Mr.  Justice  Field,  in  Ex  parte  Jackbon^ 
96  n.  S. :  "The  difficulty  attending  the  subject  arises,  not 
from  the  want  of  power  in  congress  to  prescribe  regulations, 
as  to  what  shall  constitute  mail  matter,  but  from  the  neces- 
sity of  enforcing  them  consistently  with  rights  reserved  to 
the  people,  of  far  greater  importance  than  the  transporta- 
tion of  the  mail/' 
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This  statute  is  largely  preventive  in  its  character.  It 
defines  non-mailable  matter  by  its  external  appearance  vrhen 
a  letter  or  sealed  package,  and  by  its  contents  when  not» 
and  therefore  open  to  inspection  by  the  post-office  offi- 
cials. Bat  if  it  was  intended  that  it  should  extend  to  the 
contents  of  a  sealed  letter,  some  provision  would  have  been 
made  for  a  legal  examination  when  there  was  reason  to 
believe  that  its  contents  were  obnoxious  to  the  law,  and  its 
enforcement  not  left  to  the  chance  complaint  of  the  person 
to  whom  it  might  be  addressed. 

But  as  the  case  stands,  it  is  apparent  that  the  matter  to 
be  excluded  from  the  mails,  and  which  is  made  a  crime  to 
deposit  therein,  is  such,  that  its  illegal  character  is  open  to 
inspection  and  can  be  ascertained  without  breaking  the 
seal  of  private  correspondence. 

Therefore,  in  the  case  of  a  letter,  unless  it  is  non*mail- 
able  by  reason  of  something  upon  the  outside  of  it  or  the 
envelope  in  which  it  is  contained,  it  is  mailable  without 
reference  to  the  character  or  morality  of  its  contents. 

And  yet  it  is  quite  certain  that  the  public  good  would  be 
promoted  and  no  private  right  injured,  by  including  such 
a  case  as  this  within  the  statute  upon  the  complaint  of  the 
party  injured,  and  thereby  prevent  the  mails  from  being 
used  as  a  comparatively  safe  means  by  one  person  to  annoy 
and  wound  the  feelings  of  another  by  applying  to  him  in  a 
letter  indecent  and  obscene  epithets,  or  accusing  him  in 
gross  and  beastly  language  of  criminal  or  immoral  conduct. 

The  demurrer  is  sustained. 


Sarah  H.  Hebert  v.  The  Mutual  Life  Insurance 

Company. 

CiROurr  Court,  District  of  Oregon. 
July  19,  1882. 

1.  Equitt— Specific  Performance  of  Contract. — ^Equity  has  jnrisdictioii 
to  enforce  the  performaiice  of  a  contract  to  deliver  a  policy  of  insurance; 
and  having  taken  jurisdiction  for  that  purpose,  will,  in  case  there  has 
been  a  loss  or  death,  retain  it  for  the  purpose  of  decreeing  payment  of 
the  policy. 
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2.  CxBTAiNTT. — ^A  oontnkct  to  issue  a  plain  life  insurance  policy  upon  the 
life  of  the  applicant  for  fifteen  thousand  dollars,  payable  to  his  wife,  ac- 
cording to  the  form  in  use  by  the  company,  is  sufficiently  certain  to  be 
enforced;  and  if  there  is  any  extrinsic  reason  why  it  should  not  be  en- 
forced, as  that  it  was  procured  by  fraud  or  falsehood,  it  must  be  set  up 
as  a  defence. 

Before  Deadt,  District  Judge. 
William  H.  Holmes,  for  plaintiff. 
Thomas  JV.  Strong,  for  defendant. 

Deadt^  J.  This  suit  is  brought  to  enforce  a  contract  for 
the  delivery  of  a  life  insurance  policy  for  the  sum  of  fifteen 
thousand  dollars,  and  for  a  decree  that  the  defendant  pay 
the  same  to  the  plaintiff. 

The  bill  alleges  that  the  defendant,  on  June  11, 1878,  and 
since,  was  and  has  been  a  corporation  organized  under  the 
laws  of  New  York  and  doing  a  life  insurance  business  in 
Oregon;  that  on  said  day  Oliver  Hebert  of  Marion  county, 
Oregon,  the  husband  of  the  plaintiff,  applied  to  the  agents 
of  the  defendant  in  said  county  for  insurance  upon  his  life 
of  twenty  thousand  dollars,  payable  to  the  plaintiff,  and 
paid  them  the  first  quarter's  premium  thereon,  to  wit,  one 
hundred  and  five  dollars  and  sixty  cents,  which  sum  was  by 
them  forwarded  to  the  defendant  upon  the  condition  '*  that 
if  the  amount  of  the  risk  should  be  reduced  a  proportionate 
share  of  the  premium  should  be  refunded,"  and  if  the  whole 
application  should  be  rejected  it  would  all  be  refunded; 
that  subsequently  the  defendant  rejected  five  thousand  dol- 
lars of  said  application,  and  on  August  26,  1878,  remitted 
to  said  Hebert  twenty-six  dollars  and  forty  cents  of  said 
payment  and  ^'accepted,  received,  and  retained"  the  remain- 
ing seventy-nine  dollars  and  forty  cents  as  the  premium 
upon  the  firat  quarter  of  such  insurance,  and  in  considera- 
tion thereof  'Mid  insure  the  life  of  said  Hebert  from  such 
time  in  the  sum  of  fifteen  thousand  dollars,"  payable  upon 
the  death  of  said  Hebert  to  the  plaintiff;  and  also  agreed 
''to  issue  and  deliver  unto  said  Hebert  a  'plain  life  insur- 
ance policy  *  upon  his  own  life  according  to  the  customary 
form  adopted  and  in  use  by  the  defendant  for  said  sum  pay- 
able as  aforesaid/'  which  agreement  it  has  hitherto  neg- 
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lected  and  refused  to  perform;  that  about  September  8» 
1878,  at  said  county,  said  Hebert  died,  and  the  plaintiff 
thereupon  demanded  of  the  defendant  said  policy  and  the 
payment  of  said  insurance,  which  was  refused;  and,  that  by 
reason  of  the  refusal  to  issue  said  policy  the  plaintiff  is 
unable  to  ''enforce  her  rights  in  an  action  at  law,"  where- 
fore she  brings  this  suit  and  prays  the  defendant  may  be 
required  to  deliver  to  her  ''a  plain  life  insurance  policy" 
upon  the  life  of  said  Hebert  for  the  sum  aforesaid,  to  take 
effect  from  the  date  of  the  contract  aforesaid  and  payable  to 
the  plaintiff,  and  for  a  decree  against  the  defendant  for  said 
sum  of  fifteen  thousand  dollars  with  interest. 

The  defendant  demurs  to  the  bill,  because:  1.  The  plaint- 
iff upon  the  case  stated  is  not  entitled  to  the  relief  prayed 
for;  2.  The  policy  is  not  sufficiently  described;  and,  3.  The 
plaintiff  has  an  adequate  remedy  at  law. 

The  jurisdiction  of  a  court  of  equity  to  compel  the  specific 
performance  of  a  contract  for  insurance  is  well  established. 
The  policy  cannot  be  obtained  by  an  action  at  law,  although 
one  might  be  maintained  upon  it  for  the  insurance  after  it 
is  issued.  But  a  court  of  equity  having  taken  jurisdiction 
for  the  purpose  of  compelling  the  delivery  of  the  policy,  will 
retain  it  where  there  has  been  a  loss  or  death  for  the  pur- 
pose of  decreeing  payment  of  the  policy,  both  to  avoid  ex- 
pense and  because  the  latter  relief  is  a  mere  incident  of  the 
former.  (Angell  on  F.  and  L.  Ins.,  sec.  34;  Peikins  v.  The 
Washington  Ins.  Co.^  4  Cow.  646;  Carpenter  v.  Ihe  M,  S.  Ins. 
Co.,  4  Sandf.  Oh.  408;  Brigger  v.  S.  I.  Ins.  Co.,  5  Saw.  304.) 

Nor  does  there  appear  to  be  any  uncertainty,  as  to  the 
nature  of  the  contract  or  the  form  or  effect  of  the  policy,  as 
stated  in  the  bill.  The  agreement  was  for  '^  a  plain  life  in- 
surance policy"  upon  the  life  of  the  deceased  for  fifteen 
thousand  dollars,  payable  to  the  plaintiff  '^according  to  the 
customary  form  adopted  and  in  use  by  the  defendant,"  for 
which  it  was  paid  and  had  received  one  quarter's  premium. 

If  there  is  any  reason  not  appearing  on  the  face  of  the 
bill  why  the  defendant  should  not  be  compelled  to  perform 
its  contract,  as  that  it  was  procured  by  fraud  or  falsehood, 
the  defendant  can  set  it  up  as  a  defence. 

The  demurrer  is  overruled. 


Dist.  Cal.]  FoYE  v.  Nichols.  201 

1882.]  Statement  of  Facta. 


William  H.  Foye  v.  H,  P.  Nichols  et  al. 

CiBCurr  CouBT,  District  op  Gaufobnu. 
July  24, 1882. 

1.  Misnaming  Patsntbd  Device. — Where  the  specifications  and  drawings, 

as  a  whole,  clearly  describe  the  construction  and  operation  of  a  machine, 
the  fact  that  some  device  in  it  is  called  by  a  wrong  name,  or  a  word  is 
not  used  with  strict  mathematical  accuracy,  will  not  vitiate  the  patent. 

2.  An  Improvement  ufon  a  Patented  Machine  will  not  prevent  the  im- 

proved machine  from  being  an  infringement,  if  it  embraces  the  invention 
patented. 

3.  Two  Plows  on  a  Shaft. — Where  one  feature  of  a  patented  invention 

consists  in  placing  two  plows  on  a  shaft  with  their  screws  running  in  op- 
posite directions,  the  one  counteracting  the  strain  of  the  other  in  the 
opposite  direction  when  in  use,  the  patent  will  be  infringed  by  another 
machine  having  similar  devices  on  the  opposite  ends  of  a  shaft  jointed  in 
the  middle  to  admit  of  setting  the  opposite  plows  at  different  angles,  for 
the  purpose  of  adapting  it  to  different  characters  of  soil. 
i.  Use  by  Infringer— Evidence  of  Usefulness. — Where  a  party  em- 
braces and  uses  in  his  own  machine  the  invention  of  another,  such  use  of 
the  patented  device  is  evidence  of  its  usefulness. 

Before  Sawyer,  Circaii;  Judge. 

The  following  is  so  much  of  the  specifications  of  the 
plaintiff  Foje's  patent  No.  158,482,  dated  January  6,  1875, 
as  will  be  useful  without  drawings  or  plates;  also,  the  claims 
of  the  patent: 

Be  it  known  that  I,  William  H.  Foye,  of  the  city  and 
county  of  San  Francisco  and  State  of  California,  have  in- 
yeuted  a  new  and  useful  rotary  plow.  *  *  My  invention 
has  for  its  object  to  provide  a  cheap,  simple,  and  efficient 
rotary  plow,  capable  of  adjustment  for  general  use  in  all 
varieties  of  soils,  and  adapted  for  operation  by  horse  or 
steam  power,  so  as  to  bring  it  within  the  reach  of  small  as 
well  as  large  farmers.  It  is  more  especially  designed  for 
use  in  the  state  of  California,  and  other  localities  where 
the  soil  becomes  hard  and  parched  during  the  dry  season, 
and  wet  and  soft  during  the  rainy  season  of  winter,  its  con- 
struction being  such  as  to  lift  and  turn  the  soil  properly, 
whether  wet  or  dry,  to  pulverize  it  to  any  required  depth, 
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and  at  any  season  of  the  year.  The  special  advantages  in  a 
plow  of  this  capacity  are  felt  in  the  localities  referred  to, 
because,  to  insure  the  largest  crops,  the  seed  mast  be  sown 
before  the  rainy  season  commences,  and  this,  of  course, 
necessitates  the  preparation  of  the  land  while  hard  and  dry. 
The  summer  fallowing,  which,  in  such  localities,  forms  a 
profitable  feature  of  agriculture,  is  also  best  attained  by  my 
improved  plow,  by  reason  of  its  adaptation  to  the  prepara- 
tion of  the  land  at  all  seasons  of  the  year. 

To  the  accomplishment  of  the  results  above  referred  to, 
the  invention  consists,  first,  in  constructing  the  plow  with 
a  series  of  concavo-convex  cutting-blades  arranged  spirally 
around  a  supporting  and  driving  shaft,  so  that,  when  the 
shaft  is  drawn  forward,  the  convex  edges  of  the  blades  shall 
enter  the  ground  with  a  smooth  shearing  cut,  in  contradis- 
tinction to  a  scraping  and  grinding  action,  separating  and 
lifting  the  soil,  which  is  caught  by  the  concave  faces,  and 
by  them  turned  and  dropped  into  furrows  in  rear  of  the 
plow;  secondly,  in  adjusting  the  pitch  of  the  spiral  blades 
upon  the  shaft,  for  the  purpose  of  regulating  the  cut  of  the 
blades,  and  the  width  of  the  furrows,  in  accordance  with 
the  character  of  the  ground  to  be  plowed;  thirdly,  in  the 
provision  of  means  for  effecting  such  adjustment;  fourthly, 
in  arranging  two  sets  of  concavo-convex  blades  upon  the 
same  shaft,  extending  outward  in  opposite  directions  from 
the  center  thereof  toward  the  ends,  so  as  to  form  right  and 
left  spiral  cutters,  for  the  purpose  of  preventing  the  end  or 
longitudinal  draft  of  the  plow  when  drawn  forward  through 
the  ground  at  right  angles  to  the  axis  of  rotation. 

In  the  accompanying  drawings,  A  is  the  main  shaft  of  the 
plow,  mounted  in  a  suitable  frame  or  support  in  such  a 
manner  as  to  be  operated  by  steam  or  horse  power.  When 
steam  is  employed  as  a  motor  the  plow  may  be  arranged, 
in  any  preferred  manner,  behind  a  low  truck  adapted  to  be 
driven  by  a  small  threshing-engine  mounted  upon  it.  B  B 
are  the  cutting-blades,  each  constructed  in  concavo-convex 
form  transversely,  and  having  such  a  spiral  curve  as  to 
form  one  complete  coil  or  circle,  more  or  less.  C  are  col- 
lars, mounted  upon  the  shaft  at  suitable  distances  apart,  and 


Dist.  Cal.]  FoYE  v.  Nichols.  203 

1882.]  Statement  of  Facts. 

adapted  for  adjustment  thereon  by  means  of  set-screws  D. 
The  ends  of  the  blades  are  abutted  against  each  other  upon 
the  collars  C,  so  as  to  form  one  continuous  spiral  cutter 
around  the  shaft,  as  shown  in  Fig.  1,  or  to  form  the  right 
and  left  spiral  cutters,  extending  in  opposite  directions  from 
the  center  of  the  shaft  outward  toward  the  ends  thereof,  as 
shown  in  Fig.  3.    *    *    * 

When  the  plow  is  in  operation  it  moves  forward  at  right 
angles  to  its  axis  of  rotation,  with  the  oonyex  faces  of  the 
blades  foremost,  or  against  the  ground  to  be  plowed.  The 
convex  edges,  therefore,  rotate  downward  through  the  ground 
with  a  smooth  shearing  cut,  separating  the  soil  in  strips, 
which  are  thrown  back  against  the  concave  faces  of  the 
blades,  and  are  by  them  lifted  up,  slightly  turned,  and 
dropped  into  furrows  behind  the  plow.  The  lifting  and 
dropping  of  the  soil  pulverizes  it  to  a  great  extent,  and  pre- 
pares it  for  its  subsequent  treatment  to  receive  the  seed. 

The  shearing  cut  separates  the  soil  with  the  least  resist- 
ance, and  therefore  causes  the  plow  to  operate  with  a  less 
expenditure  of  power  than  would  be  required  to  drive 
a  plow  constructed  with  flat  spiral  blades  or  rotary 
shovels.    *    *    * 

In  plowing  hard  dry  land  the  pitch  of  the  screw  should 
be  the  least,  in  order  to  cut  narrow  strips;  but  in  wet  or 
moist  land  the  pitch  should  be  greater,  in  order  to  cut  the 
soil  in  wider  strips. 

The  cutting-blades  may  be  provided  with  a  curved 
flange  or  counter-share,  H,  along  their  concave  faces  when 
the  plow  is  intended  for  constant  use  in  wet  lands,  to 
prevent  the  damp  soil  from  running  upon  and  clogging  the 
cutters. 

For  the  purpose  of  preventing  the  longitudinal  draft  of 
the  plow  due  to  the  spiral  or  screw  action  of  the  cutters  in 
passing  through  the  ground,  I  employ  the  right-and-left  ar- 
rangment  of  the  cutters,  as  above  described,  so  that  the 
draft  shall  be  equal  from  the  center  to  the  outer  ends  of  the 
shaft. 

The  plow  may  be  made  of  any  convenient  length, 
though,  preferably,  it  should  not  exceed  ten  or  fifteen  feet, 
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while  the  blades  may  be  made  of  any  suifcable  width,  vary- 
iDg  from  one  to  three  feet. 

Having  thus  described  my  inventioD,  what  I  claim  is — 
1.  A  rotary  plow  consisting  of  a  series  of  coDcavo-coavex 
cutting-blades  arranged  spirally  around  a  supporting  and 
driving  shaft,  substantially  as  described,  for  the  purpose 
specified.  2.  The  spiral  cutting-blades  adapted  for  adjust- 
ment upon  the  shaft,  for  the  purpose  of  regulating  their  cut, 
and  the  consequent  width  of  the  furrows,  substanti^Iy  as 
described.  3.  The  combination  of  the  adjustable  collars 
and  slotted  wedges  with  the  concavo-convex  cutting-blades 
and  the  main  supporting-shaft  substantially  as  described, 
for  the  purpose  specified.  4.  A  rotary  plow  having  two  sets 
of  concavo-convex  blades  arranged  spirally  around  the  sup- 
porting-shaft, so  as  to  extend  outward  in  opposite  directions 
from  the  center  thereof  toward  the  ends,  substantially  as 
described,  for  the  purpose  specified.  5.  The  blades  of  a 
rotary  plow,  each  made  with  a  spiral  curve,  and  with  a  con- 
cavo-convex form,  transversely,  substantially  as  described, 
for  the  purpose  specified. 

The  following  is  from  defendant  Nichols'  patent  No. 
187,769,  dated  February  27,  1877: 

Be  it  known  that  I,  William  T.  Nichols,  of  Chicago,  in 
the  county  of  Oook  and  state  of  Illinois,  have  invented  a 
new  and  useful  improvement  in  rotary  harrows  or  scarifiers, 
which  is  fully  set  forth  in  the  following  specification,  refer- 
ence being  had  to  the  accompanying  drawings.     *    *    * 

My  invention  relates  to  a  machine  for  thoroughly  stirring 
and  pulverizing  the  earth,  to  prepare  it  for  seeding,  by  means 
of  rotary  scarifiers  or  pulverizers. 

The  invention  consists  in  a  rotary  scarifier  composed  of 
a  skeleton  frame,  around  which  are  spirally  wound  two  or 
more  cutting-strips  attached  to  arms  projecting  from  the 
skeleton  frame,  and  set  at  an  angle  to  the  axis,  so  as  to  be 
dishing.  It  also  consists  in  the  combination  of  a  jointed 
shaft  with  two  of  these  rotary  scarifiers  mounted  thereon, 
whereby  their  angle  to  each  other  may  be  adjusted.  It  also 
consists  in  the  combination  of  a  seeding  device  with  the  ro- 
tary scarifiers,  and  special  devices  for  operating  the  former 
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by  the  latter  at  pleasure;  and  it  farther  consists  in  vurions 
devices  and  combinations  of  deyices,  as  will  be  hereinaftpr 
fallj  set  forth. 

In  the  drawings,. A  represents  a  simple  frame,  to  which 
is  attached  a  tongue,  B.  From  each  end  of  the  frame  de- 
pend hangers  a,  in  which  is  supported  a  shaft,  0.  This 
shaft  is  made  in  two  parts,  the  inner  ends  of  which  are 
halved,  as  shown  in  figures  4  and  5  of  the  drawings,  and 
pivoted  together,  so  that  the  shaft  may  be  moved  backward 
and  forward,  the  bearings  in  the  hangers  a  being  sufficiently 
large  to  accommodate  this  movement.  An  angular-braced 
hanger,  D,  is  also  attached  to  the  lower  side  of  the  tongue, 
the  lower  end  of  which  is  constructed  with  a  recess,  d,  as 
shown  in  figure  3  of  the  drawings,  within  which  is  placed 
the  inner  ends  of  the  two  parts  of  the  shaft  C,  and  through 
which  the  bolt  passes  which  unites  them.  The  hanger  D  is 
attached  to  the  tongue  B  by  two  bolts,  one  of  which,  &, 
passes  through  a  slot,  d^,  in  the  hanger,  and  the  other  of 
which,  y,  is  inserted  in  any  one  of  a  series  of  holes,  d*,  in 
the  upper  arm  of  the  hanger.  Both  bolts  pass  through  the 
tongue,  and  are  provided  with  screw-nuts  for  tightening 
them  up. 

It  is  evident  that,  by  means  of  these  devices,  the  hanger 
D  may  be  adjusted  back  and  forth  on  the  tongue,  thereby 
adjusting  in  a  similar  manner  the  jointed  shaft  0.  The 
scarifiers  £  are  constructed  of  a  skeleton  cjliudrical  frame 
composed  of  two  disks,  E',  joined  together  by  cross-bars  e, 
attached  to  their  edges,  each  of  which  are  provided  with  a 
series  of  lugs  or  short  arms,  e^.  These  lugs  or  arms  e'  are 
inclined  or  set  at  an  angle  to  the  bars  e,  as  shown  in  figures 
1  and  9  of  the  drawings. 

Narrow  bands  or  strips  of  metal  F  are  wound  spirally 
around  this  skeleton  frame.  These  spiral  strips  should  be 
two  or  more  in  number,  and  are  fastened  by  rivets  to  the 
arms  e^.  The  strips  F  are  set  with  one  edge,  /,  projecting 
outward  beyond  the  arms  6^.  The  edge  /  is  sharpened  or 
bevelled,  and  as  the  arms  e'  are  inclined  as  above  described, 
the  strips  F  attached  thereto  will  stand  in  a  dishing  position 
to  the  axis  of  the  cylinders,  around  which  they  are  wound. 
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The  origin  of  the  several  spirals  is  at  different  points 
around  the  cylinder,  so  that  there  is  always  a  free  space 
between  the  end  of  one  spiral  and  the  nearest  torn  of  the 
next  one. 

The  disks  E  are  perforated  to  receire  the  shaft  C,  on  each 
division  of  which  one  of  the  spiral  scarifiers  is  mounted,  the 
joint  in  the  shaft  being  between  them.  It  is  evident,  there- 
fore, that  the  adjustment  of  the  shaft  described  above  will 
also  adjust  the  scarifiers,  so  that  they  may  stand  directly  in 
line  with  each  other  or  at  an  angle  to  each  other,  as  may  be 
desired. 

On  the  shaft  0  are  rings  or  collars  G,  which  are  used  for 
the  purpose  of  adjusting  the  cylinders  on  the  shaft  by 
placing  them  on  one  side  or  the  other  of  said  cylinders,  ac- 
cording to  the  position  in  which  it  is  desired  to  fix  the 
latter.    *    *    * 

In  the  operation  of  my  apparatus,  if  the  scarifiers  E  are 
set  directly  in  line  with  each  other,  they  will  roll  over  the 
ground  without  cutting  in  and  stirring  it;  but  if  the  joint  in 
the  shaft  C  is  brought  forward,  so  that  the  scarifiers  will 
stand  at  an  angle  to  each  other,  the  spiral  strips  will  cut 
into  the  surface  like  a  screw,  and,  as  they  revolve,  will  raise 
a  portion  of  the  earth  and  turn  it  over,  the  two  scarifiers 
turning  the  earth  inward  toward  the  middle  of  the  machine. 
In  this  operation  I  combine  the  principle  of  the  screw,  the 
wedge,  and  the  lever,  and  the  surface  of  the  earth  is  most 
thoroughly  stirred  and  broken. 

By  adjusting  the  shaft  0  more  or  less  forward,  the  width 
of  cut  made  by  the  spiral  strips  F  may  be  regulated  at 
pleasure,  and  by  using  the  collars  G,  the  scarifiers  may  be 
arranged  close  together,  or  at  some  distance  apart.  The 
shaft  G  is  made  of  such  length  that,  by  bringing  all  the  col- 
lars G  to  the  centre  of  the  shaft,  between  the  scarifiers,  the 
machine  can  be  used  as  a  corn  cultivator,  the  width  of  the 
scarifiers  beiog  adapted  to  pass  between  the  rows.     *    *    ^ 

Having  thus  described  my  invention,  what  I  claim  as  new 
and  desire  to  secure  by  letters  patent,  is:  1.  The  cross-bars 
6,  provided  with  inclined  lugs  or  arms  6^,  in  combiuation 
with  the  spirally  wound  metallic  strips  F,  subsantially  as 
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and  for  the  purpose  set  forth.  2.  The  screw  or  spiral  rotary 
scarifiers  E,  in  combination  with  the  jointed  adjustable  shaft 
C,  substantially  as  and  for  the  purpose  set  forth.  3.  The 
rotary  screw-scarifiers  E^  in  combination  with  the  jointed 
shaft  C,  adjustable  hanger  D,  and  tongue  B,  substan- 
tially as  and  for  the  purpose  set  forth.  4.  The  cam  I,  at- 
tached to  one  end  of  a  revolving  scarifier  E,  in  combination 
with  the  sliding  adjustable  rock-shaft  K  and  seeding-slide 
H,  substantially  as  and  for  the  purpose  set  forth. 

McAUister  dk  Bergin^  lot  complainant. 

McClurCy  Dwindle  dk  Plaiaance,  and  Gdbum  &  Thacher^  for 
defendants. 

Sawyeb^  Circuit  Judge,  delivering  an  oral  decision.  In 
the  case  of  Foye  v.  Nichols  I  have  reached  a  conclusion. 
It  is  a  patent  case — a  patent  plow  or  pulverizer;  one 
party  calls  his  implement  a  plow,  the  other  calls  his  a  pul- 
verizer. I  am  satisfied  on  an  examination  that  the  first, 
fourth,  and  fifth  claims  are  infringed;  and  that  the  patent 
is  a  valid  patent  as  to  those  claims.  I  do  not  think  there  is 
any  anticipation. 

The  point  most  relied  upon,  is,  as  to  whether  the  blades 
of  the  complainant's  plow  are  concavo-convex  ''trans- 
versely." The  argument  is  on  the  word  "transversely."  I 
think  the  argument  is  hypercritical,  on  the  strict  mathe- 
matical scientific  definition  of  the  term  ''transverse." 

The  drawings  show  exactly  the  form,  and  the  model  also, 
which  the  defendant  himself  presents.  Bo  that  there  can 
be  no  doubt  as  to  what  the  party  means.  The  drawing  and 
model  give  precisely  the  form,  in  which  the  blade  when 
bent  on  the  shaft  of  the  defendant's  machine  takes,  which 
defendant  calls  "dis/itn^,"  and  the  complainant  "conoaro- 
convex."  The  fact  that  the  complainant  christens  his  imple- 
ment a  *'plow,"  and  the  defendant  his  a  "pulverizer,"  can- 
not affect  the  character  or  operation  of  either  machine,  as 
shown  by  the  models  and  drawings  which  constitute  impor- 
tant parts  of  the  description.  So  whether  the  term  "con- 
cavo-convex   transversely"    describes    the    complainant*8 
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blades  with  strict  mathematical  or  scientific  precision  and 
accuracy,  cannot  affect  the  character  or  operation  of  the 
implement,  as  shown  in  the  models  and  drawings.  The 
whole  taken  together  shows  what  his  meaning  is. 

The  defendant  does  not  make  his  blades  quite  so  wide  as 
the  complainant  suggests,  but  the  blade  performs  the  same 
service,  in  substantially,  nay,  precisely  the  same  way.  I  do 
not  think  there  can  be  any  misunderstanding  as  to  what  the 
complainant  means  by  his  description,  that  is  to  say,  the 
description  of  the  implement  and  its  operation  in  the  speci- 
fications and  drawings.  There  can  be  no  doubt  that 
the  defendant's  blade  performs  the  same  operation  in  pre- 
cisely the  same  way.  There  was  some  criticism  on  the 
single  shaft  of  complainant,  and  on  the  draft  at  right  angles 
to  the  axis  of  motion.  Bat  defendant's  two  plows  or  pul- 
verizers, whatever  they  may  be  called,  are  on  a  single  shaft 
— ^jointed,  it  is  true,  but  still  a  single  shaft.  There  is  in  his 
machine  a  contrivance  by  which  he  can  set  his  opposite 
plows  absolutely  at  right  angles,  or  at  any  desired  inclina- 
tion, in  order  to  accommodate  itself  to  the  different  varieties 
of  soil.  This  may  possibly  be  an  improvement,  but  if  so, 
he  still  uses  the  two  plows  on  opposite  ends  of  the  shaft, 
with  their  screws  running  in  opposite  directions,  the  one 
counteracting  the  strain  of  the  other  in  the  opposite  direction. 
He  embraces  the  complainant's  invention,  and  even  if  the 
complaiuaut's  plows  on  the  opposite  ends  of  the  shaft  are  set 
at  an  angle,  the  draft  would  be  at  right  angles  to  the  general 
line  of  the  axis  of  revolution  of  the  entire  machine. 

The  other  point  that  was  very  strenuously  argued  and 
dwelt  upon,  was  as  to  whether  the  complainant's  invention 
is  useful  or  not.  It  was  contended,  that  the  evidence  is 
insufficient  to  show  its  usefulness.  If  we  concede  for  the 
purpose  of  the  argument  that  the  complainant's  own  testi- 
mony on  the  question  of  usefulness,  left  it  in  doubt,  it  is 
still  oue  of  those  cases  which  so  frequently  arise,  where  the 
defendant  uses  the  precise  features  of  the  prior  machine, 
and  still  insists  that  they  are  not  useful;  and  in  this  case 
his  machine  manifestly  depends  on  those  elements.  In  fact, 
t  is  all  there  is,  of  the  defendant's  machine,  so  far  as  its 
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operation  as  a  plow  or  pulverizer  is  ooncernedy  and  the  sev- 
eral features  used  are  separately  claimed  in  plaintifiTs  patent. 

He  testified  that  his  machine  is  useful — by  far  the  most 
useful  machine  for  the  purposes  intended,  in  existence.  If» 
then,  the  several  features,  or  inventions,  separately  claimed 
by  the  complainant  are  useful  in  the  defendant's  machine, 
they  must  be  useful  in  the  other.  Without  those  features 
covered  by  the  several  claims  sustained,  there  would  be  no 
machine  of  the  defendant. 

Defendant's  patent  does  not  cover  those  features,  and  for 
the  reason  that  they  are  anticipated  by  Foye.  It  only  cov- 
ers those  features  in  combination  with  some  other  minor 
features.  It  certainly  embraces  the  features  of  the  com- 
plainant's machine,  and  they  are  the  operative  elements  of 
defendant's  machine,  without  which,  his  machine  manifestly 
would  not  work  well. 

The  complainant  claims  the  several  sub-features  or  com- 
binations separately,  and  all  are  used  in  defendant's  machine, 
which  is  admitted  to  be  useful.  That  is  ample  evidence  of 
their  usefulness.  Those  are  the  main  points  on  which  the 
contest  arises,  and  on  which  the  argument  was  expended. 
I  think  that  the  patent  is  a  valid  one,  as  to  these  three 
cluims,  the  first,  fourth,  and  fifth;  and  the  defendant's 
machine  infringes  each  of  those  three  claims. 

There  must  be  a  decree  for  the  complainant,  with  refer- 
ence to  those  claims,  and  it  must  be  referred  to  the  stand- 
ing master,  to  ascertain  the  profits. 

It  is  so  ordered. 


The    Devonshire  —  George    Marshal   et  al., 

Claimants. 

Circuit  Coubt,  Distbict  of  Obsqon. 
July  28, 1882. 

1.  Bbbths  on  Stbah  Vessels. — The  provisions  of  section  2  of  the  act  of 
March  3, 1855  (10  Stat.  716,  sec.  4255  of  the  R.  S.),  reUting  to  the  con- 
struction and  occupation  of  berths  on  vessels  carrying  passengers  from 
foreign  ports  to  the  United  States,  are  not  deemed  applicable  to  steam 
vessels. 
U 
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2.  Rb-bnactment  of  Statutb — FoBMER  Construction  op  It. — ^Wbere  a 
statute  has  received  a  judicial  construction  and  is  afterwards  re-eoacted 
by  the  legislature  of  the  same  or  another  countiy,  it  is  presumed  to  hare 
been  passed  as  construed. 

Before  Dsapy,  District  Judge. 
James  P.  WcUson,  for  the  United  States. 
John  W.  WTudley,  for  claimants. 

Deadt,  J.  This  is  a  suit  in  rem^  brought  by  the  United 
States  to  enforce  a  lien  against  the  British  steamship,  Dtvon-^ 
shire,  for  four  thousand  one  hundred  aud  thirty  dollars  of 
penalties,  alleged  to  have  been  incurred  by  the  master  and 
owners  by  violation  of  section  2  of  the  act  of  March  3,  1855 
(10  Stat.  716;  sec.  4255  B.  S.),  entitled,  ''An  act  to  regulate 
the  carriage  of  passengers  in  steamships  and  other  Tessels." 

The  libel  alleges  that  on  June  12,  1882,  the  said  steam- 
ship, at  the  port  of  Hongkong,  China,  took  on  board  eight 
hundred  and  twenty-six  passengers,  and  on  July  7,  1882, 
brought  the  same  to  the  port  of  Astoria,  and  within  the 
jurisdiction  of  the  United^States  and  this  court;  that  the 
berths  used  by  the  passengers  on  said  voyage  were  not  con- 
structed parallel  with  the  sides  of  the  vessel  or  separated  by 
partitions,  or  two  feet  in  width  as  required  by  said  section 
4255  of  the  revised  statutes,  and  were  occupied  by  more  than 
one  passenger  contrary  thereto,  whereby  said  master  and 
owner  of  said  steamship,  severally,  because  liable  to  pay  to 
the  United  States  a  penalty  of  five  dollars  for  each  of  said 
passengers,  and  that  the  libellant  has  a  lien  upon  said  steam- 
ship for  the  amount  thereof. 

The  claimants  except  to  the  libel^  and  allege  that  the 
Devomhire  is  a  steamship,  and  the  passengers  in  question 
were  steerage  passengers,  and  therefore  said  section  4255  of 
the  revised  statutes  upon  which  the  libel  is  founded,  does 
not  apply  to  her,  and  pray  that  the  libel  may  be  dismissed. 

The  first  section  of  this  act  (sees.  4252-4  of  the  B.  S.)  pro- 
vides that  '' no  master  of  any  vessel,"  foreign  or  domestic, 
4Bhall  take  on  at  any  foreign  port  in  a  territory  not  contiguous 
ito  the  United  States  with  intent  to  bring  thereto,  a  greater 
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number  of  passengers  than  in  the  proportion  of  one  to  every 
two  tons  of  said  vessel,  and  that  'Uhe  spaces  appropriated 
for  the  use  of  said  passengers  and  which  shall  not  be  occu- 
pied by  stores  or  other  goods,  not  the  personal  baggage  of 
such  passengers/'  shall  be  in  a  certain  specified  proportion 
to  the  whole  nnmber  of  passengers  allotted  to  such  space. 

The  second  section  (4255  of  the  B.  S.)  provides  that  ''  no 
9uch  vessel  shall  have  more  than  two  tiers  of  berths;"  and 
prescribes  ''the  interval  between  the  lowest  part  thereof 
and  the  deck  or  platform;"  and  that  ''  the  berths  shall  be 
well  constructed,  parallel  with  the  sides  of  the  vessel,  and 
separated  from  each  other  by  partitions;*'  and  be  of  a  cer- 
tain length  and  width,  and  each  only  occupied  by  one  pas- 
senger; with  a  provision  for  double  berths  to  be  occupied 
by  more  then  one  person  under  certain  circumstances  and 
restrictions.  For  any  violation  of  this  section,  it  is  declared 
that  the  master  of  the  vessel  and  the  owners  thereof  shall 
severally  be  liable  to  a  penalty  of  five  dollars  for  each  pas- 
senger on  board  of  such  vessel  on  such  voyage,  to  be  recov- 
ered by  the  United  States  in  any  port  when  such  vessel 
may  arrive  or  depart." 

The  fifteenth  section  (sec.  4270  of  the  B.  S.)  declares  that 
*'the  amount  of  the  several  penalties  imposed  by  the  fore- 
going provisions  regulating  the  carriage  of  passengers  iii 
merchant  vessels  shall  be  liens  on  the  vessel  violating  those 
provisions;  and  such  vessel  shall  be  libelled  therefor  in  any 
district  or  circuit  court  of  the  United  States  where  such  ves- 
sel shall  arrive." 

Each  of  these  sections  uses  the  word  ''vessel"  without  in 
any  way  limiting  its  application  to  a  sail  vessel.  Standing 
alone  and  without  qualification,  they  would  include  in  their 
provisions  a  steam  as  well  as  a  sail  vessel.  A  vessel  is  none 
the  less  one  on  account  of  the  manner  of  her  propulsion, 
whether  by  oars,  sails,  or  steam.  And  the  revised  statutes 
(sec.  3)  declare  that  the  term  "includes  every  description 
of  water  craft  or  other  artificial  contrivance  used  or  capable 
of  being  used  as  a  means  of  transportation  on  water." 

But  the  tenth  section  of  the  act  of  March  3,  1855,  supra, 
provided  that  "  the  provisionSi  requisitions,  penalties,  and 
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lieDS  of  ibis  act  relatiog  to  the  gpace  in  yessels  appropriated 
to  the  use  of  passengers  are  hereby  extended  and  made  ap- 
plicable to  all  places  appropriated  to  the  use  of  steerage 
passengers  in  ressels  propelled  in  whole  or  in  part  by  steam, 
and  navigating  from,  to,  and  between  the  ports,  and  in  man- 
ner as  in  this  act  named,  and  to  snch  ressels  and  the  masters 
thereof;**  and  repeals  so  mnch  of  the  steamboat  act  of  An- 
gnat  30,  1850  (10  Stat.  61),  as  conflicts  therewith;  and  far- 
ther proTides  that  **  the  space  appropriated  to  the  use  of 
steerage  passengers**  on  steam  yessels,  shall  be  ^'subject  to 
the  supervision  and  inspection  of  the  collector  of  customs*^ 
as  provided  in  section  9  of  the  act,  in  the  case  of  other 
vessels. 

In  January,  1868,  this  statute  came  before  the  district 
court  for  the  southern  district  of  New  York,  for  construction, 
in  the  case  of  the  steamship  Manhattan  (2  Ben.  88),  which  waa 
libelled  on  account  of  penalties  alleged  to  have  been  incurred 
by  the  master  and  owner  in  the  Tiolation  of  this  same  sec- 
tion 2. 

Judge  Blatchford  held  that  the  section  was  not  applicable 
to  steamships  upon  the  familiar  rule,  that  the  statute  must 
be  so  coustrued  as  to  give  effect  to  every  significant  clause, 
sentence,  or  word  in  it  (Smith's  Oora.,  sec.  675);  and,  if  the 
provisions  of  the  second  section  extended  to  steam  vessels 
propi-io  vigore,  notwiihstanding  the  tenth  section,  then  the 
provisions  of  the  first  section  do  also,  and  the  tenth  is  alto- 
gether useless  and  nugatory.  This  decision  was  affirmed 
on  appeal  to  the  circuit  court,  and  the  judge  who  made  it 
has  since  been  placed  on  the  supreme  bench.  No  other 
decision  upon  the  act  has  been  cited  or  come  to  my  knowl- 
edge. 

In  the  revision  of  the  statutes,  this  section  10  was  omitted, 
and  the  whole  act  left  applicable  to  steam  yessels.  But 
afterwards  it  was  re-enacted  as  an  amendment  to  section  4264 
of  the  revised  statutes,  by  the  act  of  February  27,  1877  (19 
Stat.  250),  **  to  perfect  the  revision  of  the  statutes  of  the 
United  States,"  etc.  By  reason  of  this  amendment  the  stat- 
ute now  stands  as  when  the  second  section  was  construed 
in  the  case  of  the  JUanhaUan,  not  to  be  applicable  to  steam 
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TesselSy  with  this  additional  and  material  circnmstancas  in 
favor  of  such  construction,  namely:  that  congress  by  the 
deliberate  replacement  of  section  10,  have  not  only  declared 
it  shall  have  effect  as  a  part  of  the  statute,  bat  presumably 
that  it  shall  have  such  effect  according  to  the  then  known 
construction  given  to  it  in  that  case.  (Pennoch  y.  Dialogue^ 
2  Pet.  18;  Kirkpataick  v.  Oibson'a  Executors,  2  Brock.  391; 
Commo}iweaUh  v.  HarlneU,  3  Gray,  451;  GcUhcart  v.  Robinson^ 
B  Pet.  279.) 

The  argument  of  the  district  attorney  in  favor  of  the  libel 
is,  that  the  provisions  in  section  2  are  regulations  relating 
to  the  ''space"  appropriated  to  passengers,  and  therefore 
made  applicable  to  steam  vessels  by  the  operation  of  section 
10,  because,  by  them  the  *'  space**  between  each  berth  and 
that  appropriated  to  each  passenger  therein  is  prescribed. 
And  when  we  consider  that  the  evils  intended  to  be  pre- 
vented by  section  2  are  as  likely  to  exist  in  the  case  of  steer- 
age passengers  carried  in  steamships  as  those  against  which 
section  1  is  intended  to  guard,  it  is  not  without  force. 

There  is  quite  as  much  need  that  a  steerage  passenger 
shall  have  the  ''space**  and  privacy  provided  in  section  2, 
when  he  lies  down  to  sleep  or  is  prostrated  with  sickness, 
as  that  he  shall  have  the  general  moving  and  breathing 
''space**  between  decks  provided  in  section  1.  And  although 
the  word  "space**  is  not  used  in  section  2,  still  that  is  the 
snbjeet  of  it,  and  its  division  and  appropriation  among  the 
passengers,  for  the  purpose  of  berths,  are  thereby  carefully 
and  minutely  regulated. 

But,  in  the  light  of  the  decision  in  the  case  of  the  Man* 
haUan,  and  particularly  the  unqualified  re-enactment  by  con- 
gress of  section  10  in  1877,  after  the  construction  there 
given  to  it,  in  1868,  I  do  not  feel  at  liberty  to  hold  other- 
wise.   The  exception  is  sustained  and  the  libel  dismissed. 

And  it  may  not  be  amiss  to  remark  that  this  conclusion 
is  not  in  conflict  with  what  may  be  called  the  justice  of  the 
case.  These  Chinese  immigrants  are  all  males,  and  gen- 
erally adults,  and  there  is  very  little  need  in  their  case  for 
the  division  of  berths,  as  required  by  said  section  2.    This 
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regnlation  was  made  to  meet  the  case  of  European  immi- 
grants, consisting  of  both  sexes,  married  and  unmarried. 

It  is  not  pretended  that  any  particular  harm  or  inconven- 
ience has  resulted  from  the  want  of  a  division  of  berths  in 
this  case,  and  the  enforcement  of  the  law,  even  if  it  were 
applicable,  would  be  more  for  the  punishment  of  the  ship- 
per than  for  the  protection  of  the  immigrant. 


Charlotte  Hatneb  v.  John  A.  Stanly  et  al. 

GiBCurr  Goubt,  District  of  Galifobnia. 
July  81,  1882. 

1.  Rks  Adjudicata. — ^Prior  to  the  acquisition  of  California  by  the  United 

States,  the  Mexican  government  granted  a  tract  of  land  therein  to  one 
H.  In  1857,  S.,  claiming  to  be  the  owner  of  a  part  of  the  land  so  granted 
under  title  derived  from  H.  (the  claim  for  which  part  had  been  con- 
firmed to  the  grantor  of  S.,  but  no  patent  therefcM*  issued),  commenced 
an  action  of  ejectment  against  G.  and  others,  who  were  in  possession  of 
the  lands,  also  claiming  to  own  the  same  under  title  derived  from  H.,  and 
who  had  also  obtained  a  confirmation  of  their  claim  to  the  premises, 
but  no  patent.  On  the  trial  of  the  action  the  principal  question  liti- 
gated was  whether  the  premises  in  controversy  had  been  conveyed  by  a 
deed  made  by  H.  to  one  F.  under  whom  S.  claimed,  and  it  was  deter- 
mined that  said  deed  did  convey  the  lands,  and  judgment  was  rendered 
in  favor  of  S.  On  appeal  to  the  state  supreme  court  this  judgment 
was  affirmed.  Pending  the  litigation  a  patent  for  the  lands  was  issued 
to  the  grantor  of  S.,  and  some  twenty  years  later,  patents  were  issued  to 
0.  et  a/.,  for  the  same  lands.  The  grantees  ai  Q,  ei  cU.,  after  the  issue 
of  the  latter  patents  brought  ejectment  against  the  grantee  of  S.  for  the 
lands,  and  on  the  trial  of  that  action  offered  to  prove  that  the  premises 
in  controversy  were  not  within  the  premises  conveyed  by  the  deed 
from  H.  to  F.  Held — that  by  the  trial  and  judgment  in  the  former 
action,  that  point  was  determined  in  favor  of  S.  and  became  res  adjudi- 
ccUa^  and  the  grantee  of  0.  e<  ctl,  was  estopped  from  again  litigating 
the  question  as  against  S.  or  his  grantee,  and  that  the  issue  of  the  patents 
on  the  claims  of  G.  et  al.  did  not,  as  to  the  question  so  determined, 
create  any  new  title  or  right  to  again  litigate  the  question  determined 
by  the  former  judgment^  and  that  suoh  question  is  not  open  to  further 
litigation. 

2.  Fatknt— LiSQAL  Title.— M.,  a  claimant  under  title  derived  from  the 

original  grantee  of  a  part  of  the  lands  embraced  in  a  Mexican  grant,  ob- 
tained a  decree  of  confirmation  on  which  a  patent  was  issued,  and  other 
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dumants  of  the  same  land  under  title  also  claimed  to  have  been  derived 
from  the  same  original  grantee,  and  whose  claim  had  been  confirmed  prior 
to  the  issue  of  the  patent  to  M.,  obtained  patents  for  the  same  land  some 
years  subsequent  to  the  issue  of  the  patent  to  M.    Held:  1.  That  the  issue 
of  the  patent  to  M.  vested  the  entire  legal  title  in  him,  and  left  nothing 
in  the  United  States  upon  which  the  subsequent  patents  could  operate, 
and  consequently  nothing  passed  by  them.     With  the  issue  and  delivery 
of  the  senior  patent,  all  authority  or  control  of  the  executive  department 
over  the  land  passed  away.     2.  That  under  such  circumstances  in  an  ac- 
tion at  law  the  senior  patent  is  conclusive  as  to  the  title,  and  cannot  be  as- 
sailed collaterally  by  the  holders  of  the  junior  patent.   3.  The  only  remedy 
of  the  junior  patentees  is  in  equity  to  charge  the  holder  of  the  senior  patent, 
if  there  are  equitable  grounds  for  so  doing,  with  a  trust  for  their  benefit. 
4.  While  in  a  proper  sense  it  nuiy  be  true  that  in  acting  on  a  claim  for 
land  based  on  a  Mexican  grant,  the  United  States  has  no  interest  in  the 
derivative  title  from  the  original  grantee  of  the  Mexican  government, 
yer where  one  held  such  a  derivative  title  prior  to  the  transfer  of  Cali- 
fornia to  the  United  States,  he  was  one  of  the  parties  protected  by  the  stip- 
ulations of  the  treaty,  and  it  would  seem  was  as  much  entitled  to  have  his 
deed  from  the  original  grantee  passed  upon,   as  he  was  to  have  the 
original  grant  itself  passed  upon.     5.  The  cases  in  which  it  has  been  held 
admissible  in  an  action  at  law  between  the  holders  of  senior  and  junior 
patents  for  the  same  land,  to  examine  into  the  equities  for  the  purpose 
of  attaching  a  prior  equity  to  the  junior  patent,  are  all  cases  where  the 
parties  have  sought  to  acquire  lands  belonging  to  the  United  States  upon 
different  and  independent  adverse  clainu,  and  have  no  application  to  a 
case  where  both  parties  claim  under  the  same  original  grant  or  right, 
though  by  different  derivative  titles;    6.  Where  two  parties  claim  the 
same  land  under  different  derivative  titles  from  the  original  grantee  of 
the  Mexican   government,  and  one  of  them  obtains  a  patent  for  the 
lands,  the  right,  if  any,  of  the  other  to  relief  in  equity  accrues  on  the 
day  the  patent  issues.    The  cause  of  suit  is  full,  complete,   and  per- 
fect on  that  day,  and  is  not  dependent,  and  cannot  rest,  upon  any  sub- 
sequent proceeding  or  patent.    Semhle:  Where  such  equitable  action  is 
not  commenced  until  a  time  when  by  the  state  statute  of  limitations  it 
would  be  barred,  the  United  States  circuit  court,  although  acourt  of  equity, 
and  not  absolutely  bound  by  that  statute,  may  in  analogy  thereto,  hold 
the  cause  to  be  stale,  and  decline  on  that  ground  to  sustain  a  bill.     The 
question  whether  a  patent  gives  a  new  cause  of  action  so  as  to  avoid  the 
statute  of  limitations,  where  both  parties  claim  under  the  same  grant, 
not  determined, 

Before'^SAWTEB,  Oirouit  Judge. 
The  facts  are  stated  in  the  opinion. 
B.  S.  Brooks  and  Wm.  Leviston^  for  plaintiff. 
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Slanly,  Stoney  A  Hayes,  Ddos  Lake,  and  John  Garber, 
for  defendant. 

Sawteb,  Circait  Jadge.  The  governor  of  California  in 
1836  granted  to  Nicholas  Hignera  a  tract  of  land  called 
**  Entre  Napa."  On  November  13,  1847,  before  the  transfer 
of  California  to  the  United  States,  said  Hignera  and  wife 
conveyed  to  Mateo  Fallon  a  part  of  said  land  described  (as 
translated  from  the  Spanish  language  in  which  the  convey- 
ance was  written)  as  "  a  certain  quantity  of  land  lying,  being, 
and  situate  in  the  district  of  Sonoma,  and  territory  of 
Upper  California  in  the  valley  of  Napa,  containing  more  or 
less,  one  square  mile  of  land  in  the  place  known  as  the  Rin- 
con  de  los  Cameras,  commencing  at  the  wagon  road  and 
ending  at  a  point  of  the  hill  on  the  east."  Said  Fallon  con- 
veyed the  same  land  to  Julius  Martin,  July  1,  1850. 

Martin  filed  his  petition  for  the  confirmation  of  the  grant, 
and  his  claim  to  the  land  so  conveyed  to  him  with  the  board 
of  land  commissioners  under  the  act  of  1851,  on  Septem- 
ber 4,  1852.  His  claim  was  confirmed  September  7,  1856; 
and, '  upon  such  decree  of  confirmation,  a  patent  of  the 
United  States  was  issued  to  him  April  3, 1858,  which  patent 
embraced  the  lands  in  controversy.  The  title  of  said  Fallon 
and  Martin  became  vested  in  Edward  Stanly  prior  to  De- 
cember, 1857. 

On  February  7,  1852,  Nicholas  Hignera  conveyed  to  one 
Biva,  the  lands  granted  to  him  as  before  stated  excepting 
from  the  conveyance  all  lands  previously  sold  and  conveyed. 

On  February  11,  1853,  Marta  Frias  de  Higuera,  deriving 
title  under  said  grant,  through  said  Biva,  presented  a 
petition  to  the  board  of  land  commissioners  for  a  confirma- 
tion of  a  claim  to  a  portion  of  said  land  so  granted  to 
Higuera,  which  claim  was  confirmed  February  13,  1857, 
and  a  patent  issued  in  pursuance  of  said  confirmation  on 
November  4,  1879,  which  patent  embraces  a  portion  of  the 
lands  in  question. 

On  February  13,  1853,  and  July  12,  1854,  Joseph  Green, 
deriving  title  under  said  grant  through  said  Biva,  presented 
his  petition  to  said  board  for  confirmation  of  a  claim  to  a 
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portion  of  said  lands  granted  to  Higaera,  which  chiim  was 
confirmed  on  February  11,  1857,  and,  in  pnrsnance  of  said 
decree  of  confirmation,  a  patent  was  issued  to  said  Green 
April  7,  1881,  which  patent  embraces  a  portion  of  the  land 
in  controversy.  On  March  3, 1853,  Edward  Wilson,  deriviug 
title  from  said  Biva  under  said  grant,  also  presented  a  peti- 
tion to  said  Board  for  a  confirmation  of  a  claim  to  a  portion 
of  said  land;  which  claim  was  confirmed  March  20,  1857, 
and  a  patent  in  pursuance  of  said  decree  of  confirmation 
was  issued  to  said  Wilson,  on  April  8,  1881;  which  patent 
also  embraces  a  portion  of  the  hind  in  controversy.  Eleven 
twelfths  of  whatever  title  accrued,  respectively,  to  said  Marta 
Frias,  Joseph  Green,  and  Edward  Wilson  by  virtue  of  said 
grant  to  said  Higuera,  and  of  said  several  conveyauoes  from 
Higuera  to  Biva,  and  from  said  Biva,  and  from  said  pro- 
ceedings and  several  patents,  became  vested  in  the  plaintiff 
prior  to  the  commencement  of  this  action. 

On  December  14,  1857,  said  Edward  Stanly,  who  had  be- 
fore that  date  acquired  the  title  of  said  Fallon  and  Martin, 
commenced  an  action  in  the  district  court  of  the  county  of 
Napa,  against  said  Marta  Frias,  Joseph  Green,  and  others,  all 
being  the  parties  under  whom  plaintiff  derives  title  through 
said  several  conveyances,  to  recover  all  the  same  lands  now 
in  controversy.  The  plaintiff,  Stanly,  alleged  title  to  the 
lands.  The  defendants  denied  the  title  of  plaintiff,  and 
upon  trial  of  the  issues  formed,  the  facts  were  found  for  the 
plaintiff,  and  judgment  for  the  recovery  of  the  land  thereupon 
rendered  for  the  plaintiff;  and  under  said  judgment  the 
plaintiff  was  put  in  possession  on  March  30,  1859;  from 
which  time  the  said  Edward  Stanly  and  the  defendant  in 
this  action,  John  A.  Stanly,  who  derives  title  from  said 
Edward,  have  been  in  exclusive  adverse  possession  till  the 
present  time.  The  main  question  litigated,  and  upon  which 
the  case  turned,  was  as  to  what  land  was  embraced  in  said 
deed  from  Higuera  to  Fallon — ^whether  it  embraced  the  land 
now  in  controversy.  And  it  was  decided  that  it  did. 
Upon  the  foregoing  facts  appearing  in  the  testimony,  the 
plaintiff  offered  to  prove  what  part  of  the  land  granted  to 
Higuera  was  known  as  the  ''Bincon  de  los  Carneros,"  for 
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the  purpose  of  showing  that  the  land  oonfirmed  to  Martin 
and  patented  to  him,  as  being  the  land  conveyed  by  Hignera 
to  Fallon,  and  from  Fallon  to  Martin,  was  erroneously 
located  in  the  patent,  and  is  not  the  land  described  in  said 
deeds  of  conveyance.  The  questions,  therefore,  arise:  1. 
Whether  the  point  is  res  adjudicaia  in  the  said  action  of 
Stanly  v.  Oreen  and  others^  and  on  that  ground  not  open  to 
further  examination?  2.  Whether  the  patent  to  Martin  is 
not  conclusive  upon  the  defendants  in  an  action  at  law? 

In  my  judgment  both  must  be  answered  in  the  affirmative. 
At  the  date  of  the  commencement  of  said  action  by  Stanly 
V.  Green  et  al.,  neither  patent  had  been  issued,  and  the 
parties  stood  upon  an  equal  footing  as  to  the  derivative  title 
from  Higuera,  the  grant  to  Higuera  under  which  both 
parties  claimed  being  admitted.  The  parties  to  the  present 
action  are  the  same,  or  in  privity  with  the  parties  to  the 
former  action.  The  pleadings  as  to  title  are  substantially 
the  same  in  both  actions,  except  that  the  parties  have 
changed  sides.  The  issues  are  substantially  the  same  in 
matter  and  form.  In  the  former  case,  as  appears  from  the 
record,  and  a  decision  of  the  supreme  court  in  evidence  re- 
ported in  12  Gal.  159,  the  main  question  in  issue  fully  liti- 
gated and  determined,  was,  as  to  what  land  was  conveyed 
by  Higuera  to  Fallon  by  the  deed  mentioned.  It  is  pre- 
cisely the  same  point  which  the  plaintiff  now  seeks  to  con- 
test by  the  evidence  offered,  and  the  evidence  is  precisely 
of  the  same  kind  and  character  as  that  introduced  upon  the 
same  point  in  the  former  action.  The  defendant  has  fully 
and  aptly  pleaded  the  matter  put  in  issue,  litigated,  and  de- 
termined in  the  former  action  by  way  of  estoppel,  and  is  in 
a  position  to  fally  avail  himself  of  that  defense.  In  my 
judgment  the  former  determination  is  conclusive  within  the 
rule  as  established  by  the  great  mass  of  authorities,  and 
even  within  the  narrowest  generally  recognized  limits  of  the 
rule.  The  deed  from  Higuera  to  Fallon  was  the  title  upon 
which  the  plaintiff  relied  to  recover. 

Of  necessity,  the  court  was  obliged  to  determine  whether 
it  embraced  the  lands  in  controversy,  or  not;  and  it  was  de- 
termined that  it  did;  that  determination  and  the  judgment 
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resting  upon  it,  were  affirmed  by  the  supreme  oonrt.  That 
was  the  issue  in  fact  litigated  and  adjudged.  If  the  title 
under,  and  the  effect  of  that  deed,  were  not  directly  in  issue 
and  determined  in  such  sense,  as  to  be  available  as  an 
estoppel  against  further  litigation,  it  would  be  difficult  to 
determine  what  the  limitation  of  the  rule  is.  I  think  the 
case  clearly  within  the  principle  applied  in  Caperton  v. 
SchmicU,  26  Cal.  479,  601.  And  certainly  within  the  case 
of  Marshall  v.  Shafter^  32  Cal.  176,  wherein  my  views  are 
fully  expressed  in  the  concurring  opinion  (p.  199).  The 
former  adjudication  is,  also,  conclusive  under  the  decisions 
of  the  supreme  court  of  the  United  States.  {MUes  v.  Cald" 
well,  2  Wall.  38;  Sturdy  v.  Jackaway,  4  Id.  176;  Blanchard 
V.  Broum,  3  Id.  249;  Campbell  v.  Rankin,  99  U.  8.  263; 
Oromtoell  v.  County  of  Sacramento,  94  Id.  351.) 

For  the  purpose  of  avoiding  the  effect  of  the  former  ad- 
judication as  an  estoppel,  it  is  insisted  that  the  condition 
of  the  parties  has  changed  since  the  trial  of  the  former 
case,  and  that  plaintiff  in  this  case  has  acquired  a  new  and 
different  title  from  that  litigated  by  her  grantors,  which  is 
not  affected  by  the  matters  before  adjudged.  But  there  is 
no  change  in  title  that  in  any  respect  affects  the  questions 
before  litigated  and  determined.  The  case  is  not  like  any 
of  those  cited.  There  is  now,  as  there  was  before,  no  dis« 
pute  as  to  boundaries  of  two  opposing  Mexican  grants. 
There  was  but  one  grant,  under  which  both  claim.  There 
is  now,  and  there  was  then,  no  dispute  affecting  the  ques- 
tion as  to  the  boundaries  of  the  Mexican  grant  under  which 
both  claim.  The  same  Mexican  grant  as  confirmed  in 
parts  to  the  grantors  of  both  parties,  covers  the  same  land. 

The  question  arises  on  the  derivative  title  under  the  orig- 
inal grantee.  The  question  is,  which  party  acquired  the  ti- 
tle of  Higuera  under  his  grant/  to  particular  portions  of  the 
land;  and  this  is  the  precise  question  which  was  litigated 
in  the  former  suit.  There  is  no  change  whatever  of  title,  of 
circumstances  or  rights  with  reference  to  this  particular 
question.  The  change  in  the  circumstances  does  not  avoid 
the  point  before  determined. 

In  view  of  the  fact  that  nearly  a  quarter  of  a  century  has 
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elapsed  since  the  former  trial,  and  that  several  of  the  actors 
iu  the  trausactionSy  and  witnesses  on  the  trial  in  that  case 
are  dead,  the  conditions  for  attaining  a  correct  determina- 
tion of  the  question  at  issue  were  far  more  favorable  then^ 
than  it  is  possible  for  them  to  be  now«  It  woald  seem  that 
this  is  a  fit  case,  if  ever  there  was  one^  for  applying  the  role 
of  res  (xdjudicata. 

In  my  judgment  the  point  has  been  conclusively  adjudged^ 
and  it  is  not  open  to  further  examination. 

I,  also,  think  the  patent  to  Martin,  nnder  which  defend- 
ant claims,  unassailable  in  an  action  at  law.  In  Beard  v. 
Fedei-y^  the  supreme  court  of  the  United  States,  following  a 
long  and  unbroken  line  of  decisions  in  the  supreme  court 
of  California,  declared  the  effect  of  a  patent  issued  upon  a 
Mexican  grant  confirmed  in  pursuance  of  the  act  of  Congress 
of  1851.  The  court  says:  ''In  the  first  place,  the  patent  is 
a  deed  of  the  United  States.  As  a  deed,  its  operation  is 
that  of  a  quitclaim,  or  rather  of  a  conveyance  of  such  irUa^- 
est  as  the  United  States  possessed  in  the  land,  and  it  takes  effect 
by  relation  at  the  time  when  proceedings  were  instituted  by  the 
filing  of  the  petition  before  the  Board  of  Land  Commissioners.** 

"  In  the  second  place  the  patent  is  a  record  of  the  action 
of  the  government  upon  the  title  of  tiie  claimant  as  it 
existed  upon  the  acquisition  of  the  country.    ^    *    « 

''This  instrument  is  the  record  evidence  of  the  action  of 
the  government  upon  the  title  of  the  claimant.  By  it  the 
government  declares  that  the  claim  asserted  was  valid  under 
the  laws  of  Mexico;  that  it  was  entitled  to  recognition  and 
protection  by  the  stipulations  of  the  treaty,  and  might  have 
been  located  under  the  former  government,  and  is  correctly 
located  now,  so  as  to  embrace  the  premises  as  they  are 
surveyed  and  described.  As  against  the  government,  this 
record,  so  long  as  it  remains  unvacated,  is  conclusive.  And 
it  is  equally  conclusive  against  parties  claiming  under  the 
government  by  title  subsequent."  (3  Wall.  492;  see  also, 
18  Cul.  26;  Id.  670,  571;  20  Id.  412,  and  many  others  in  the 
California  reports.)  A  great  majority  ofMexican  grants, 
amoDg  which  was  that  to  Higuera,  were  inchoate,  the  legal 
title  never  having  passed  to  or  become  perfected  in  the 
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l^antees.  Upon  the  transfer  of  California  to  tbe  United 
States,  the  legal  title  to  sncb  lands,  snbjeet  to  the  equitable 
rights  of  the  grantees  to  ha^e  their  titles  perfected,  passed 
to  the  United  States.  The  proceeding  provided  for  in  the 
act  of  1861,  establishing  the  board  of  land  commissioDers, 
was  the  mode  provided  in  pnrraance  of  the  provisions  of 
the  treaty  for  ascertainiug  irho  had  grants  of  land,  or 
equitable  claims  entitling  them  to  recognition,  and  to  have 
their  grants  or  titles  perfected.  The  effect  of  the  patent 
issued  in  pursuance  of  the  proceedings  provided  for  in  its 
first  character  as  a  deed  or  conveyance,  as  held  in  the  cases 
cited,  is  to  pass  the  legal  title  in  the  United  States  at  the 
date  of  the  filing  of  the  petition  to  the  patentee.  The 
petition  of  Martin  and  all  proceedings  under  it,  are  regular 
npon  their  face,  and  the  patent  issued  therefor  nuder  said 
decree  vested  the  entire  legal  title,  whether  rightfully  or 
wrongfully,  in  Martin.  His  petition  was  first  filed;  his  con- 
firmation was  first;  and  his  patent  is  long  prior  in  point 
of  time  to  either  of  those  under  which  plaintiff  claims. 
Before  either  of  the  patents  under  which  plaintiff  claims 
had  been  issued,  the  grant  under  which  the  defendant 
claims  had  been  confirmed,  and  the  title  to  the  land  had 
been  legally  conveyed  to  the  defendant's  grantor.  There 
was  nothing  left  in  the  United  States  upon  which  the  sub- 
sequent patents  could  operate. 

In  the  language  of  Mr.  Justice  Field,  in  PaUerson  v.  Ihtunif 
3  Saw.  172,  wherein  both  parties  had  patents,  "A  patent  is 
the  instrument  by  which  the  government,  whether  state  or 
national,  passes  its  title;  it  is  the  government  conveyance." 
But  if  the  government  possesses  at  the  time  no  title,  none 
passes  by  its  execution.  It  is  of  itself  evidence  of  title  only, 
because  governmeut^being  the  original  source  of  title,  the 
presumption  of  law  is,  that  the  title  remained  with  the  gov- 
ernment until  some  other  disposition  of  it  is  shown.  But, 
if  an  earlier  patent  is  produced,  the  subsequent  one  ceases 
to  have  any  operation.  The  title  passing  by  the  first  con- 
veyance is  not  affected  by  the  second,  until  the  first  is  got 
out  of  the  way.  If  the  first  was  issued  from  improper  mo- 
tives, corrupt  actions,  erroneous  views  of  duty,  or  mistaken 
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considerations,  as  to  matter  of  fact,  or  law,  by  the  officers 
of  the  government  to  whom  the  execntion  and  issue  of  pat- 
ents is  intrusted,  a  court  of  law  can  afford  no  remedy  to  the 
second  patentee;  he  must  resort  to  a  court  of  equity  for 
relief.  So,  also,  if  particular  facts  respecting  the  condition, 
or.  location  of  the  property,  must  be  previously  ascertained 
and  determined  by  a  special  tribunal  appointed  for  that  pur- 
pose, and  that  tribunal  has  come  to  erroneous  conclusions 
upon  which  the  patent  has  issued,  such  conclusions  cannot 
be  questioned  collaterally,  and  the  patent  be  thereby  invali- 
dated in  the  action  of  ejectment.  Belief  in  such  cases  can 
only  be  afforded  by  a  direct  proceeding  by  bill,  information, 
or  scire  faciaSy  either  to  revoke  the  first  patent,  or  to  restrain 
its  operation,  or  to  subject,  where  equitable  grounds  exist, 
the  land  to  certain  trusts  in  the  first  patentee's  hands.  A 
court  of  law  in  an  action  of  ejectment  cannot  listen  to  any 
objections  founded  upon  such  considerations.  But  where 
the  action  of  the  officers  in  the  execntion  and  issue  of  the 
patent,  or  the  correctness  of  the  conclusions  of  the  special 
tribunal  is  not  assailed,  but  the  objection  to  the  patent 
reaches  beyond  such  action  and  conclusions,  and  goes  to  the 
existence  of  a  subject  upon  which  such  officers  or  tribunal 
could  act,  that  is,  to  the  title  in  the  grantor,  no  such  diffi- 
culty exists  in  its  consideration  In  a  court  of  law.  That  tri- 
bunal is  fully  competent  to  pass  upon  the  question  whether 
a  title  existed  at  the  time  in  the  government,  as  it  would 
be  whether  the  title  existed  in  an  individual,  where  the 
grantor  is  a  private  party." 

This  language  covers  the  case  at  bar  in  all  particulars. 
The  title  passed  to  Martin  by  the  first  patent,  and  there  was 
nothing  left  upon  which  the  second  patent  could  operate. 
Conceding  for  the  purposes  of  the  argument,  that  the  patent 
was  erroneously  given  to  Martin,  when  it  ought  to  have  gone 
to  the  subsequent  claimants  and  patentees,  the  title,  never- 
theless, passed;  and  the  only  remedy  of  the  injured  parties 
is  in  equity  to  charge  Martin  and  his  grantors,  if  there  are 
equitable  grounds  for  so  doing,  with  a  trust  for  their  benefit 
The  legal  title  is  in  Martin,  and  that  must  control  in  eject- 
ment.   The  case  of  Moore  v.  Robbine,  96  U.  S.  633,  fully 
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sustains  this  view.  The  Court  says:  "  While  conceding  for 
the  present,  to  the  fullest  extent,  that  when  there  is  a 
question  of  contested  right  between  private  parties  to 
receive  from  the  United  States  a  patent  for  any  part  of  the 
public  land,  it  belongs  to  the  head  of  the  land  department 
to  decide  that  question,  it  is  equally  clear,  that  when  the 
patent  has  been  awarded  to  one  of  the  contestants,  and  has 
been  issued,  delivered,  and  accepted,  all  right  to  control  the 
title  or  to  decide  on  the  right  to  the  title  has  passed  from 
the  land  office.  Not  only  has  it  passed  from  the  land  office, 
but  it  has  passed  from  the  executive  department  of  the 
government.  A  moment's  consideration  will  show  that  this 
must,  in  the  nature  of  things,  be  so.  We  are  speaking  now 
of  a  case  in  which  the  officers  of  the  department  have  acted 
within  the  scope  of  their  authority.  The  offices  of  register 
•  and  receiver  and  commissioner  are  created  mainly  for  the 
purpose  of  supervising  the  sales  of  the  public  lands;  and  it 
is  a  part  of  their  daily  business  to  decide  when  a  party  has 
by  purchase,  by  pre-emption,  or  by  any  other  recognized 
mode,  established  a  right  to  receive  from  the  government  a 
title  to  any  part  of  the  public  domain.  This  decision  is 
subject  to  an  appeal  to  the  secretary,  if  taken  in  time.  But 
if  no  such  appeal  be  taken,  and  the  patent  issued  under  the 
seal  of  the  United  States,  and  signed  by  the  president,  is 
delivered  to  and  accepted  by  the  party,  the  title  of  the 
government  passen  tvilh  this  delivery.  With  the  title  passes 
away  all  authority  or  control  of  the  executive  department 
over  the  land,  and  over  the  title  which  it  has  conveyed. 

"  It  would  be  as  reasonable  to  hold  that  any  private  owner 
of  land  who  has  conveyed  it  to  another  can,  of  his  own  voli- 
tion, recall,  cancel,  or  annul,  the  instrument  which  he  has 
made  and  delivered.  If  fraud,  mistake,  error,  or  wrong  has 
been  done,  the  courts  of  justice  present  the  only  remedy. 
These  courts  are  as  open  to  the  United  States  to  sue  for  the 
cancellation  of  the  deed  or  reconveyance  of  the  land  as  to 
individuals;  and  if  the  government  is  the  party  injured,  this 
is  the  proper  course.  'A  patent,'  says  the  court  in  United 
States  Y.  Stoiie  (2  Wall.  625),  'is  the  highest  evidence  of 
title^  and  is  conclusive  as^against  the  government  and  all 
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claimiDg  tinder  junior  patents  or  titles,  until  it  is  set  aside 
or  annulled  by  some  judicial  tribunal.  In  England 
this  was  originally  done  by  irciVe  facias;  but  a  bill  in 
chancery  is  found  a  more  convenient  remedy.'  See  also 
Hughes  v.  United  States,  4  Wall.  232;  S.  C,  11  How. 
552.  If  an  individual  setting  up  claim  to  the  land  has  been 
injured,  he  may,  under  circumstances  presently  to  be  con- 
sidered, have  his  remedy  against  the  party  who  has  wrong- 
fully obtained  the  title  which  should  have  gone  to  him. 
But  in  all  this  there  is  no  place  for  the  further  control  of 
the  executive  department  over  the  title.  The  functions  of 
that  department  necessarily  cease  when  the  title  has  passed 
from  the  government.  And  the  title  does  so  pass  in  every 
instance  where,  under  the  decisions  of  the  officers  having 
authority  in  the  matter,  a  conveyance  generally  called  a 
patent,  has  been  signed  by  the  president,  and  sealed  and 
delivered  to,  and  accepted  by  the  grantee." 

These  observations  apply  with  still  greater  force  to 
patents  issued  by  the  same  department  in  pursuance  of  the 
judicial  proceedings  had  before  the  board  of  land  commis- 
sioners, and  the  courts  on  appeal  from  its  decisions  under 
the  act  of  1851.  The  patent  regularly  issued  to  Martin, 
after  a  full  investigation  by  a  board  and  courts  provided  for 
the  purpose,  and  having  jurisdiction.  In  U,  S.  v.  MoHUo, 
1  Wall.  707,  it  was  assumed,  though  not  expressly  decided, 
that  when  a  grant  has  been  once  confirmed  to  one  party  and 
patented,  the  power  of  the  board  and  court  as  to  the  land 
so  patented  is  under  the  same  grant  exhausted.  The  case 
of  Adam  v.  Nun'is,  103  U.  S.  591,  has  no  application. 

It  has  been  sometimes  somewhat  loosely  said,  that  the 
United  States  has  no  interest  in  the  derivative  titles,  except 
to  ascertain  that  it  has  a  party  before  it  apparently  entitled 
to  be  heard.  This  may  be  true  in  a  proper  sense  as  to 
the  derivative  titles  first  originating  since  the  acquisition  of 
California.  But  in  this  case  Fallon  acquired  his  title  from 
Higuera  before  the  transfer  of  California,  so  that  under  his 
derivative  title  held  at  the  date  of  that  treaty,  he  was  one 
of  the  parties  protected  by  the  stipulations  of  the  treaty, 
and  as  the  claimant  of  the  property,  it  would  seem  that 
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he  was  as  macb  entitled  to  have  his  deed  from  Higaera  to 
him  passed  upon,  as  the  grant  from  the  government  to 
Higaera.  In  no  other  way  could  he  be  protected;  and 
Martin  stood  in  his  shoes,  as  he  acquired  his  rights.  The 
plain tifis'  derivaiive  title  originated  after  the  dat«  of  the 
treaty.  But,  however  this  may  be,  it  was  uece&sary  for 
the  board  to  determine  the  question,  whether  Martin  was 
entitled  to  a  confirmation  and  patent  of  a  portion  of  this 
particular  grant,  and  if  so,  of  what  portion,  and  that  being 
determined  in  his  favor,  and  the  patent  having  issued,  the 
legal  title  under  that  grant  to  the  part  embraced  in  the 
patent  became  pei*fected  in  him,  and  it  is  unassailable  at 
law,  by  a  party  receiving  a  subsequent  patent  to  the  same 
part  under  the  same  grant. 

In  opposition  to  this  view,  many  cases  are  cited  from  the 
United  States  supreme  and  otlier  courts,  to  show  that  it  is 
admissible  in  an  action  at  law  to  examine  into  the  equities 
for  the  purpose  of  annexing  a  prior  equity  to  a  junior  patent 
from  the  same  source,  and  giving  it  effect  as  against  the 
prior  patent.  But  none  of  them  are  like  this  case.  Tbey 
are  all  cases  where  different  parties  have  sought  to  acquire 
lands  belonging  to  the  United  States  upon  different,  and 
independent  adverse  claims,  and  courses  of  proceedings,  and 
the  court  has  inquired  into  the  origin  of  the  right,  which 
has  ripened  into  a  patent,  and  regarded  the  patent  as  tak- 
ing effect  by  relation  from  the  date,  when  that  right  first 
attached. 

The  prior  act  by  which  the  right  to  a  patent,  as  against 
the  government,  vested,  is  regarded  as  a  part  of  the  title. 
This  is  very  well  illustrated  by  the  court  in  the  case  of  Bag^ 
veU  v.  Brodeiick,  13  Pet.  451,  one  of  the  class  of  cases,  and 
one  of  the  cases  cited.  The  court  says  in  distinguishing  a 
prior  case:  "In  that  case  [^Ro88  v.  Borland^  1  Pet.  662], 
there  were  conflicting  patents;  the  younger  being  founded 
on  an  appropriation  of  the  specific  land  by  an  entry  in  the 
land  office  of  earlier  date  than  the  senior  patent.  The  court 
held  that  the  entry  and  junior  pcUerU  could  be  given  in  evi- 
dence in  connection  as  one  titles  so  as  to  overreach  the  elder 
patent."    (Id.  450, 451.)  This  case  is,  upon  the  whole,  favor- 
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able  to  the  defendants.  The  entry  in  the  land  office  xa  the 
purchase  of  the  land  from  the  government.  Upon  a  proper 
entry  the  land  becomes  the  property  of  the  party  maidng 
the  entry.  (People  v.  Shearer,  80  Cal.  648;  WUkerspoon  ▼. 
Duncan,  4  Wall.  218;  2  Saw.  455.)  Often  the  patent  does 
not  iesne  for  years  after  the  entry.  But  when  it  does  isne, 
it  attaches  itself  to  the  entry,  and  the  patent  is  re^rded  as 
taking  effect  by  relation  as  of  the  date  of  the  entry,  and  in 
that  way  overreaches  the  elder  patent  issued  upon  a  younger 
entry.  (G^^onv.  C/iofisau,  13  Wall.  100-102.)  Someoftheee 
cases  are  also  put  upon  the  ground  that  the  laws  of  the  state 
in  which  they  arose  abolish  all  distinctions  between  law  and 
equity  proceedings,  and  all  questions  may  be  examined  in 
the  same  case.  In  the  cases  arising  under  Mexican  grants 
cited,  there  are  always  two  grants,  and  the  contest  is  be- 
tween them.  In  those  cases  the  patent  also  opercUee  in  4i§ 
other  aspect,  recognized  in  the  cases  before  cited,  as  a  record 
of  the  government  of  its  action  and  determination  adjudging 
the  grant  to  be  valid  and  fixing  its  location,  in  which  char- 
acter it  relates  to,  and  takes  effect,  not  from  the  filing  of  the 
petition  merely,  as  in  the  aspect  of  a  deed  of  conveyance, 
but/rom  the  date  of  the  grant  Such  was  the  case  of  Henshctm 
V.  BiseeU,  cited  from  18  Wall,  and  1  Saw.  In  this  case 
there  is  nothing  to  go  back  to  by  relation.  There  was  but 
one  Mexican  grant,  under  which  both  parties  claim  by  de- 
rivative title,  the  defence  on  derivative  title  accruing  before 
the  acquisition  of  the  country,  which  was,  thei^fore,  aa 
much  within  the  protection  of  the  treaty  as  the  original 
grant.  But  defendant's  conveyance  was  first  in  time;  his 
petition  first  filed;  his  confirmation  first  had,  and  his  patent 
first  issued.  His  derivative  title  was  properly  examined  by 
a  board  and  courts  having  jurisdiction,  and  whose  duty  it 
was,  under  the  treaty,  to  protect  this  grontee's  interest;  and 
his  patent  issued  in  the  proceeding  being  regular  on  its 
face  and  first  in  time  upon  all  points,  in  any  view  that  may 
be  taken,  carried  with  it  the  legal  title.  There  is  nothing 
in  the  plaintiff's  case  to  which  his  patent  can  go  back  by 
relation  so  as  to  overreach  defendant's  title,  which  must 
prevail  at  law.    In  my  judgment,  this  case  is  not  withia 
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Mj  ease,  or  tike  principle  of  any  ease,  cited  by  plaintiff's 
ooQDseL 

It  16  said  tbat  tlie  oaDstruotion  of  the  deed  to  Fallon  ie 
pnrelj  a  laatiter  of  legal  ^eogaizance,  andi  therefore,  ig  open 
to  conaideratiap  in  tUis  case.  Tbis  was,  doubtless,  so  in  the 
lormer  action,  when  neither  party  bad  secnred  the  legal 
title;  and  the  whole  case  depended  upon  the  construction 
of  that  deed.  But  the  inquiry  now  i^,  not  wbi^h  party 
ought  in  fact  and  in  law  to  have  reeeired  the  title,  but 
whieb  parfy  in  fact  and  in  law  has  acquired  the  title;  and 
tiie  determination  of  tbat  question  rests  wholly  upon  the 
patents.  They  go  back  to  the  United  States,  the  source  of 
title,  and  the  defendant  has  the  elder  patent,  regnlarly  is* 
sued  in  pursuance  of  the  law. 

It  is,  also,  in  my  view  highly  proper  under  the  circQUi- 
stances,  and  after  so  long  a  lapse  of  time,  that  the  remedy 
$honld  be  in  equity.  There  may  be^  and  probably  are, 
many  equities  on  the  side  of  the  defendant,  which  could  aod 
would  be  considered  by  a  court  of  equity,  but  which  would 
be  wholly  unavailable  at  law.  The  defendant's  patent  is- 
sued more  than  twenty-four  years  ago,  and  more  than 
twenty-three  years  before  the  commenceu;ient  of  this  action* 
If  plaintiff  has  any  equitable  grounds  upon  which  she  is  en- 
titled to  a  decree  controlling  tiie  title  now  in  defendant  for 
her  own  use,  her  right,  or  the  right  of  her  grantors,  to  relief 
accrued  on  the  day  the  patent  issued.  The  cause  of  suit  way 
as  full,  complete,  and  perfect  on  that  day  as  it  is  now.  Her 
equitable  right  in  no  respect  rests  upon  any  of  the  subse- 
quent proceedings,  or  the  patents  issued  on  them  under 
which  she  claims.  Her  equities  antedate  all  those  proceedi- 
ings,  and  rest  on  the  delects  in  the  deed  to  Fallon,  by  which 
ihat  deed  fails  to  cover  the  land  in  controversy,  if  any  such 
defect  there  be;  and  the  trust  to  hold  the  title  ior  the  ben^ 
^fit  of  plaintiff  or  hex  grantors  arose  and  became  fully  vested 
iq>on  the  issue  of  the  patent  to  defendant's  grantor. 

That  cause  of  suit  in  the  state  courts  under  the  state 
fitatnte  ^f  limitations  would  have  been  barred  in  four  yearp 
§t  the  longest  and  would- have  been  barred  nearly  six  times 
pver  before  the  commenc^n^ent  o^  this  action.    %ke  UuitefL 
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States  circuit  court,  altboogh  as  a  coort  of  equity,  maj  nol 
be  absolutely  bound  by  the  state  statute  of  limitatioDS, 
might  very  veil,  in  analogy  to  the  statute,  hold  the  canse  to 
be  stale,  and  decline  to  entertain  a  bill  on  that  ground. 
Yet,  if  the  same  questions  can  be  examined  in  the  action  at 
law  upon  the  patents  recently  issued,  which  are  held  to  give 
a  new  canse  of  action,  it  may  be  that  neither  the  stalenessof 
the  equities,  nor  the  statute  of  limitations  would  be  arailable 
defenses,  notwithstanding  the  fact  that  there  is  no  change 
in  the  slainB  of  the  parties  ti?ilh  rtfereyice  to  ifte  particular 
grounds  of  recovery  relied  on.  And  such,  also,  would  hare 
been  the  case,  if  plaiuti£f  had  waited  fifty  years  more  before 
procuring  to  be  issued,  the  patents  under  which  she  claims. 
The  principle  that  a  new  cause  of  action  arises  upon  the 
issue  of  a  patent  in  this  class  of  cases  ought  not,  in  my 
judgment,  to  be  extended.  But  it  is  unnecessary  now  to 
decide  whether  a  patent  gives  a  new  cause  of  action,  so  as 
to  avoid  the  statute,  when  both  parties  claim  under  the 
same  grant.  Again,  upon  looking  into  the  record  and 
opinion  of  the  supreme  court  in  evidence,  it  appears  that  on 
the  former  trial  testimony  was  given  showing  that  before  the 
purchase  either  by  Martin  or  Fallon,  and  before  any  rights 
had  accrued  to  the  plaintiflTs  grantors,  Higuera  pointed  out 
at  various  times  to  Fallon,  Martin,  and  others,  the  lands  in 
controversy  as  the  lands  intended  to  be  conveyed,  and  as  the 
lauds  in  fact  conveyed,  upon  which  pointing  out  and  repre* 
sentations  the  parties  doubtless  relied  in  making  their 
several  purchases. 

A  court  of  equity  might  take  into  consideration  these  and 
other  equities,  if  any  there  be,  which  might  be  less  avail« 
able  in  an  action  at  law.  There  might  also  be  a  case  for 
the  proper  application  of  the  maxim  of  "where  the  equities 
are  equal  the  position  of  the  possessor  is  best,'*  or  of  other 
equitable  maxims.  So,  also,  several  of  the  persons  who 
appear  to  have  been  witnesses  for  defendant's  grantor,  it  is 
well  known  as  a  public  historical  fact,  were  among  the 
prominent  historical  characters  of  the  early  days  of  Cali* 
fornia,  and  may  now  be,  and,  in  fact,  are  generally  known 
to  be  dead.    These  are  some  of  the  manifest  disadvantages 


Pist.  CaI.J  Simpson  v.  Spreckels.  229 

f  '  ■  ■!     I      I    II    ■■■    ■■■■      I 

JS92,J  Opiaion  of  the  Court— Hofinma,  J. 


under  wLich  defendant  must  labor  if  tlie  matters  in  contest 
are  examinable  at  law  at  this  late  period  of  time. 

The  ends  of  justice  are  much  more  likely  to  be  subserred 
bj  referring  cases  of  this  character  to  coarts  of  equity, 
where  they  exclasively,  and  properly  belong. 

The  testimony  offered,  I  think  inadmissible  on  both 
groands  discussed;  and  the  objection  to  its  introduction  is 
sustained. 


A.  M.  Simpson  v.  J.  D.  Speeoeels  et  al. 

DfSTBior  Ck>nRT,  District  of  Galxfobnia. 
August  1, 1882. 

L  Collision.  —Damages  decreed  against  a  vessel  overUkiAii;  another  yessel 
for  not  keeping  out  of  her  way. 

Before  Hof^kan,  District  Judge. 
James  C.  Perkins^  for  libellants. 
(7.  Temple  Emmet  and  James  Wheeler ^  for  Respondents. 

HoFFKAN.  J.  At  about  six  a.  m.  on  the  sixth  day  of 
March,  1881,  the  steam-tug  Hercules  took  in  tow  the  libel* 
lant's  brig  Bival  and  the  respondent's  schooner  Sosario,  and 
proceeded  to  sea. 

The  schooner  Bosario  was  dropped  at  or  near  the  nine- 
fathom  buoy,  and  the  brig  Bival  about  one  mile  and  a  half 
farther  out,  or  to  the  south-west.  At  this  time,  about  eight 
o'clock  A.  M.  of  the  same  day,  a  strong  ebb  tide  was  running 
to  the  south-west  and  a  heavy  swell  setting  in  from  the 
south-west.  The  wind  wais  light  and  Variable  from  the 
south-east  or  south-south-east.  The  Bosario  was  heavily 
laden  and  deep  in  the  water.  The  Bival  was  light.  The 
influence  of  the  tide  was  therefore  most  strongly  felt  by  the 
BosariOf  while  that  of  the  south-west  swell  operated  most 
strongly  on  the  Bival. 

The  course  made  or  attempted  to  be  made  by  the  Bosario 
was  west  by  south,  while  that  of  the  Bival  was  about  west- 
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north-west.  Bat  the  wind  irad  too  light  io  afford  perfect 
steerage  way  to  either  teesel  And  for  aome  tine  before 
ihe  collision  there  appears  to  have  been  no  wind.  At  about 
the  moment  of  the  collision  a  pnff  of  wind  sprung  np  from 
the  south-west.  Whether  this  occurred  before  or  after  the 
Tessels  struck  is  disputed.  About  ten  o'clock  A.  X.  the  ves- 
sels collided.  The  port  cat-head  of  the  Roaai^  struck  the 
Rival  on  the  starboard  side  of  the  steru-post  Beooiling, 
she  again  struck  her  bow  directly  upon  the  stern-post  of  the 
Rival.  Again  recoiliug,  she  struck  the  Rival  on  the  port 
side  of  the  stern-post,  and  rubbed  along  the  port  side  of  the 
latter  until  the  bows  of  the  two  vessels  came  together,  when 
tbej  swung  clear  of  each  other.  The  vessels  were  in  full 
view  of  each  other  from  the  time  of  starting  until  the  col- 
lision. 

The  foregoing  narrative  is  derived  from  the  answer  of  the 
respondents  and  from  the  statement  of  **  undisputed  facts" 
contained  in  the  written  brief  of  their  advocate. 

It  is,  I  think,  apparent  that  both  vessels  were  sailing  or 
perhaps  drifting  in  the  same  general  direction,  and  ihe 
Roaario  drawing  more  water  than  the  Ritual,  and  therefore 
more  influenced  by  the  current  and  less  by  the  swell, 
gradually  overtook  the  Rivals  on  whom  these  forces  acted 
with  a  reversed  effect.  The  Roeario  was  therefore  clearly 
within  the  rale  which  requires  every  vessel  overtaking 
another  vessel  to  keep  out  of  the  way  of  the  last-mentioned 
vessel.  (Art.  17,  Bales  1864;  Section  4233,  Bevised  Statutes 
U.S.,  Bale  22. )  And  the  burden  of  proof  in  case  of  accidenf 
is  on  her  to  show  diligence  on  her  own  part  and  negligence 
on  the  part  of  the  other  vessel.  {The  Ooverncr^  Ab.  Adm. 
108.) 

It  is  not  only  her  duty  to  take  steps  to  avoid  the  col- 
lision but  she  must  do  so  in  season.  (  Whittridge  v.  Ddl,  23 
How.  448.)  **  A  ship  going  out  of  port  last,"  says  Eraerigon, 
''  is  to  take  care  to  avoid  the  vessel  that  has  gone  out  bC" 
fore  her"  (Emerigon,  c.  12,  sec.  14,  p.  830);  and  Valin  says 
(vol.  2,  p.  578):  "Whether  it  be  by  night  or  day,  the  ship 
that  leaves  after  another  and  follows  her,  should  take  care 
to  avoid  a  collision,  without  which  she  will  have  to  answer  in 
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damBges."    (See  opinion  of  Mr.  Jnatioe  Clifford,  23  How. 
454.) 

As  the  oollision  did  not  occnr  nntil  about  two  hoara 
after  the  tog  dropped  the  Bival  a  mile  aod  a  half  ahead 
of  the  BosariOf  it  is  evident  that  the  latter  approached 
the  former  very  gradually.  There  was  thus  ample  time  for 
the  Bosario  to  have  taken  means  to  prevent  the  collision  as 
soon  as  it  seemed  likely  to  occur^  and  before  the  danger  be- 
eame  imminent. 

Both  vessels  were  on  or  near  the  bar.  Had  the  Bo8qtu> 
seasonably  dropped  an  anchor,  all  danger  of  a  collision 
would  have  been  avoided,  and  this  simple  precaution  it  was. 
dearly  her  duty  as  the  vessel  astern  to  take. 

The  cause  of  the  collision  is,  I  think,  clearly  revealed  by 
the  mate  of  the  Boiario.  He  testifies  that  when  the  vessels 
were  about  one  eighth  or  a  quarter  of  a  mile  apart,  the  mas- 
ter of  the  Bival  called  out  to  the  master  of  the  Boaario 
to  drop  his  anchor,  to  which  the  latter  replied  by  telling 
him  to  drop  his.  Captain  Swift  of  the  Boaario  testifies  to 
the  same  effect  He  states  that  about  five  minutes  before 
the  collision  Captain  Adams  called  out  to  him  to  drop  his 
anchor;  and  when  asked  why  he  did  not  do  so,  he  answered: 
^'Captain  Adams  of  course  had  charge  of  his  ship,  and  I  had 
charge  of  mine.  Perhaps  we  saw  things  in  a  little  different 
way.  I  don't  know  that  I  should  obey  Captain  Adams;  why 
didn't  he  anchor  his  ship  ?  As  I  supposed  was  he  going  to 
drift  clear  of  me,  as  he  was  going  across  my  bow,  I  didn't 
cast  my  anchor.  I  supposed  he  would  drift  on  to  me  if  I 
had  done  so.'^ 

This  last  intimation  that  in  his  opinion  it  would  have 
been  imprudent  to  drop  his  anchor  is  hardly  consistent 
with  the  admitted  fact  that  he  did  let  go  his  anchor,  by 
which,  as  he  states,  the  vessel  was  brought  up  before  the 
collision.  If  the  depth  of  water  was  as  claimed  by  the 
respondents,  it  was  impossible  that  the  vessel  could  have 
been  brought  up  with  the  length  of  chain  then  ranged  be- 
fore the  windlass,  unless  we  except  Mr.  Pauzus'  statement 
that  he  paid  out  forty-five  fathoms  of  chain  before  the  col- 
lision, and  that ' '  it  fetched  her  up."   This  operation  he  does 
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Bot  pretend  to  have  commenced  nntil  the  yessels  had  ap-> 
preached  within  one  and  a  half  or  probably  two  ship- 
lengths  of  each  other.  Bat  the  fact  that  it  was  resorted  to, 
although  too  late,  is  a  sufficient  answer  to  Captain  Swift's 
suggestion  that  by  dropping  anchor  the  chances  of  collision 
would  have  been  increased. 

The  answer  alleges  as  a  fault  on  the  part  of  the  Bival^  that 
immediately  before  the  collsiion  she  attempted  to  tack,  and 
failing  to  do  so  was  taken  aback  and  drifted  down  on  the 
Boaario.  But  this  is  denied  by  all  on  board  the  Rival,  and 
tinder  the  circumstances  it  seems  almost  impossible  that 
she  should  haye  made  any  snch  attempt. 

It  appears  from  all  the  testimony  that  there  was  little  or 
no  wind — not  enough  to  afford  good  steerage  way  to  either 
vessel.  No  captain  in  his  senses  would  have  attempted  to 
tack  under  such  circumstances.  If,  as  some  of  the  witnesses 
state,  a  puff  came  out  from  the  south-west  just  before  the 
collision,  it  gave  the  Bivcd  a  fair  wind,  as  her  coarse  lay 
to  the  northward  and  westward;  she  had  therefore  no  motive 
to  tack,  even  if  the  manoeuvre  had  been  practicable. 

The  testimony  in  the  case  is  quite  voluminous.  There 
are,  as  usual,  many  contradictions  and  discrepancies  in  the 
statements  of  the  witnesses,  even  when  testifying  on  the 
same  side. 

But  the  principal  facts  of  the  case  can  be  clearly  dis« 
oerned.  The  Boaario  going  out  behind  the  Bival,  overtook 
and  ran  into  her  through  neglect  of  measures  to  avoid  her, 
which  the  law  called  on  her  master  to  adopt. 

Decree  for  libellants.     Cross-libel  dismissed. 


The  Whistleb — ^A.  M.  Smpsox,  Claimant. 

DiSTBIOT  COUBT,  DlSTBIOT  OF  ObSGON. 

August  31, 1882. 

1.  Pleadtngr. — New  matter  in  an  answer  constitating  a  defensire  allefration 
should  be  articled  and  pleaded  separately,  and  not  blended  with  the  re- 
aponse  to  any  article  of  the  libel. 


Diet.  Or.]  The  Whistleb.  233 

1882.]  OpiAion  of  the  Court— Deady,  J. 

%  BzosFTiovs. — Exceptions  to  an  answer  for  insufficiency  and  impertinence 
are  taken  for  entirely  different  causes,  and  therefore  they  ought  not  to 
be  taken  to  the  same  matter  either  conjunctively  or  disjunctively. 

3.  Pilot  Seavicb— Place  ov  Tender  of. — A  state  may  permit  or  require  its 

pilots  to  tender  their  services  to  inward-bound  vessels  at  a  greater  dis- 
tance from  the  shore  than  three  miles,  or  the  outward  limit  of  the  pilot 
ground. 

4.  Idem— Offer  OF,  when  Scfficibnt. — The  bark  Whistler  wm  approaching 

the  mouth  of  the  Columbia  river,  with  intent  to  enter  and  load  there  as 
soon  as  one  of  the  three  pilot  tugs  stationed  there  should  come  out  to  her 
without  orders  to  go  elsewhere;  and  being  met  by  one  of  said  tugs  with- 
out such  orders,  she  was  taken  in  tow  thereby  and  went  in,  but  on  the 
day  before,  and  while  she  was  standiugoff  and  on  about  thirty  miles  from 
the  bar,  she  was  hailed  by  an  Oregon  schooner  pilot,  who  tendered  his  ser- 
vices to  pilot  her  in,  which  were  refused.  Held,  that  the  vessel  was  ' '  bound 
in  the  river,"  within  the  meaning  of  the  statute  giving  full  pilotage  for  the 
offer  and  refusal  of  such  services,  and  having  afterwards  gone  in,  the 
libellant  became  entitled  to  such  pilotage* 

Before  Deaby,  District  Judge. 

Fredei*ick  R.  Strong^  for  libellant* 
John  W,  WhaUey,  for  claimant. 

Deady,  J.  The  libellant,  George  W.  Woods,  brings  this 
Bnit  to  enforce  a  lien  apon  the  American  bark  Whistler  for 
the  sara  of  seventy-two  dollars,  for  pilotage,  arising,  as  he 
alleges,  as  follows: 

On  March  18,  1882,  the  libellant,  being  a  duly  licensed 
pilot,  under  the  laws  of  Oregon,  for  the  Colombia  Biver 
below  Astoria,  hailed  the  said  vessel  and  offered  to  pilot 
her  across  the  bar  of  said  river  to  Astoria — she  being  then 
in  the  open  sea,  outside  of  said  bar,  drawing  nine  feet  of 
water,  and  bound  for  said  port — which  offer  the  master  of 
said  vessel  declined;  but  afterwards,  on  the  same  day 
*' entered  said  port"  under  the  charge  of  another  pilot,  by 
reason  whereof  the  libellant  became  and  is  entitled  to  full 
pilotage — eight  dollars  per  foot  draft,  from  said  vessel. 

The  answer  of  the  claimant,  A.  M.  Simpson,  admits  the 
offer  and  refusal  of  the  libellant's  services;  but  denies  that 
the  vessel  was  then  upon  the  pilot-ground  or  bound  for  the 
port  of  Astoria,  or  that  she  ever  entered  the  same,  or  that 
the  libellant  made  the  first  offer  to  pilot  her;  and  alleges 
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that  on  March  6th  the  Whtsiler  sailed  from  San  Francisco  on 
*'a  coasting  voyage,  boand  to  the  month  of  the  Columbia 
river  for  orders/'  to  be  there  received  from  one  of  the  three 
tngs,  naming  them,  to  the  effact  that  the  master  was  to  take 
his  vessel  to  Paget  sonnd  or  into  the  Columbia  river,  and  if 
no  orders  were  received  from  either  of  said  tngs  the  vessel 
was  to  proceed  to  Enappton,  W.  T.,  in  tow  of  the  first  one 
that  came  to  her,  and  there  load  with  lumber  for  San  Fran- 
oisco;  that  when  the  libellant  hailed  the  vessel  ''she  was 
Ijing  ojBT  and  on  about  thirty  miles  from  the  month  of  the 
Columbia  river,  awaiting  the  arrival  of  one  of  the  said 
tngs,"  and  had  not  received  orders  from  any  of  them  as  to 
''his  future  course;"  and,  that  on  March  19th,  one  of  said 
tngs  hailed  said  vessel,  without  orders,  whereupon,  in 
pursuance  of  his  sailing  directions,  the  master  of  the  latter 
requested  the  tug  to  tow  him  to  Enappton,  which  was  done^ 
when  he  loaded  with  lumber  for  San  Francisco. 

The  libellant  excepts  to  portions  of  the  answer,  setting 
them  out  in  extenao^  as  insufficient,  irrelevant,  and  imper* 
tiuent.  The  answer  is  not  articled,  but  run  together  in  a  con- 
tinuous statement,  without  special  references  to  the  articles 
of  the  libel  to  which  it  relates,  but  the  portions  excepted  to 
may  be  briefly  referred  to  as  follows:  1.  The  denial  that  the 
vessel  was  bound  to  Astoria  or  that  she  entered  there;  2.  The 
allegation  that  she  came  to  the  month  of  the  river  under  di- 
rections to  take  order  for  her  future  course  from  one  of  the 
tugs;  and  3.  That  she  had  not  received  her  orders  when 
hailed  by  the  libellant,  but  entered  the  river  afterwards  in 
pursuance  of  the  same  and  loaded  with  lumber  at  Enaf^ton* 

An  exception  to  an  answer  in  admiralty  ought  to  speeify 
whether  it  is  taken  for  insufficiency  or  impertinence.  They 
are  very  different  grounds,  and  an  exception  to  an  allegation 
for  both  causes  on  one  or  the  other  of  them  is  not  good 
pleading.  The  former  is  only  allowed  upon  the  ground 
'  that  the  answer,  so  far  as  excepted  to,  is  not  a  full  and  ex- 
plicit response  to  the  allegation  or  allegations  of  the  libel, 
while  the  latter  merely  raises  the  question  of  whether  the 
answer  is  a  response  and  defence  to  such  allegation.  (  The 
Calif omia,  1  Saw.  465.) 
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The  first  of  these  exceptions  is  not  well  taken  in  any  view 
of  the  matter.  The  allegations  excepted  to  are  clear  and 
explicit  and  in  direct  response  to  the  libeL  If  the  libel- 
lant  is  of  the  opinion,  as  he  well  may  be,  that  it  is  immate-* 
rial  in  this  case  whether  the  WhtsUer  was  bonnd  to  Astoria 
or  did  go  there,  so  that  she  entered  the  river,  he  shonld  not 
have  alleged  the  fact  in  his  libel.  Having  made  the  allega- 
tion and  called  npon  the  claimant  to  answer,  he  cannot  ob« 
ject  that  it  is  impertinent,  even  if  the  allegaition  and  answer 
are  both  immaterial.  The  only  way  to  get  rid  of  the  mat- 
ter, if  it  is  thonght  desirable,  is  to  amend  the  libel  and 
omit  it. 

Tbe  matter  embraced  in  the  second  and  third  etceptions 
is  a  defensive  allegation,  and,  however  8a£Bcient  as  snch,  is 
Kable  to  an  exception  for  impertinence,  beeanse  not  sepa- 
rately pleaded,  bnt  blended  with  the  matter  in  response  to 
the  libel.  {The  California^  1  Saw.  465.)  But  the  excep- 
tions were  argned  by  counsel  without  reference  to  this 
point,  and  will  be  so  considered. 

If  the  offer  of  the  libellant  to  pilot  the  WhMer  was  a 
valid  onCi  the  liability  of  the  vessel  to  him  for  fall  pilotage 
is  not  denied.  Tbe  pilot  law  of  Oregon  (Qen.  L.  708)  pro- 
vides that  the  master  of  a  vessel  may  pilot  her  **  from  out-* 
side  the  Columbia  river  bar  into  said  river,"  but  he  shall 
*'pay  to  such  pilot  as  shall  first  oSet  his  services  outside 
of  the  bar  full  pilotage,**  which,  by  the  same  law  (p.  707),  is 
fixed  at  eight  dollars  per  foot  draft  for  the  first  twelve  feet. 

Some  effecti  prejndioial  to  the  offer  of  the  libellant,  is  at- 
tempted to  be  given  by  the  answer,  to  the  fact  as  therein 
alleged,  that  it  was  made  at  some  distance  beyond  the  bar — 
say  thirty  miles«  Ko  authority  has  been  cited  on  the  point, 
and  but  little  attention  paid  to  it  on  the  argument.  There 
is  no  provision  in  the  Oregon  law  defining  the  limit  of  the 
bar  pilot  ground  outwardly,  further  than  what  is  implied  in 
the  use  of  tbe  phrase  '*  Columbia  river  bar"  (Gen.  L.  706); 
but  it  is  implied  both  from  usage  and  tbe  law,  that  a  pilot 
may  cruise  beyond  that,  for  it  is  provided  (Id.),  that  the 
pilots  on  the  bar  shall  keep  a  seaworthy  boat  *'  to  cruise 
outside  the  bar,"  and  an  incoming  vessel  is  made  liable  for 
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fall  pilotage  to  the  first  pilot  who  offers  bis  services  outside 
of  the  bar."    (Id.  708.) 

While  it  may  be  that  the  state  cannot  extend  the  pilot 
ground  at  the  mouth  of  the  river  indefinitely  into  the  sea 
and  probably  not  farther  than  three  miles  beyond  the  head 
landi  it  does  not  follow  that  she  may  not  permit  and 
require  her  pilots  to  cruise  for  vessels  at  a  much  greater 
distance  from  shore,  nor  that  an  offer  of  pilot  service,  to 
be  performed  on  the  pilot  ground,  made  at  such  distance,  to 
a  vessel  bound  in  the  river,  is  not  valid  and  effective,  as  if 
made  within  three  miles  of  the  shore. 

In  Lea  v.  Ship  Alexander  and  Cargo,  2  Paine,  468,  Mr. 
Justice  Wayne  says,  that  the  term  ''cruising  ground"  is  not 
synonymous  with  '*  pilot's  water  or  pilotage  ground."  "  By 
pilots'  cruising  ground  is  meant  that  distance  out  in  the  sea 
along  a  certtiin  extent  of  coast  that  pilots  cruise  for  vessels 
bound  to  ports,  inlets,  harbors,  rivers,  or  bays,  into  which  a 
pilot  may  take  them  by  his  commission.  By  pilot's  water 
or  pilotage  ground,  is  meant  the  access  to  a  bay,  inlet,  river, 
harbor,  or  port,  beginning  at  the  exterior  point  where  a  pilot 
may  take  leave  of  an  outward-bound  vessel,  and  extending 
to  the  place  fixed  upon  by  law  or  usage  for  the  anchorage 
or  mooring  of  inward-bound  vessels." 

In  Horlon  v.  Smiih,  6  Ben.  264,  Judge  Benedict  in  consid- 
ering this  question,  says:  ''  It  is  the  policy  of  most  pilot  laws 
to  induce  the  pilots  to  make  an  early  tender  of  their  services 
to  inward-bound  vessels.  *  *  *  State  boundaries  have 
been  sometimes  considered  as  furnishing  the  outward  limit 
(1  Daly,  185),  although  Sandy  Hook  pilots  are  sought  for, 
and  their  services  taken,  much  farther  out  than  a  marine 
league.  In  France  it  has  been  adjudged,  in  regard  to 
vessels  bound  to  Havre,  that  the  pilots  may  board  such 
vessels  at  any  time  or  distance  out,  and  the  liability  to  take 
a  pilot  has  been  adjudged  to  attach  to  a  French  ship  al* 
though  she  was  at  the  time  in  English  waters,  as  at  the 
Downs.  (Cour  Cass.  D.  1866,  p.  303,  Gaumonte,  Traite 
Pilote,  31.)" 

The  offer,  in  my  judgment,  is  not  insufficient  on  account  of 
the  place  where  it  was  made.    Was  the  offer  invalid  on  ao- 
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count  of  the  direction  given  to  the  master  not  to  enter,  if  he 
got  ordera  by  the  tag  to  go  elsewhere?  I  think  not.  The 
Whistlti'  was  bound  in  the  Columbia  river,  subject  to  a 
contingency  that  never  happened — and  she  came  in.  No 
order  was  received  from  the  tug,  and  the  vessel,  in  pursuance 
of  the  purpose  with  which  she  came  to  the  bar,  weut  into 
the  river  on  the  voyage  in  which  she  received  the  offer  of 
pilot  service  from  the  libellant.  The  offer  of  pilot  service 
was  made  upon  the  assumption  that  the  vessel  was  then 
bound  in  the  river,  and  also  upon  the  contingency  that  she 
would  go  in.  If  she  met  orders  at  the  mouth  that  turned 
her  back,  or  was  foundered  or  blown  away,  before  the  pilot 
seiTice  was  or  could  be  performed,  then  the  offer  went  for 
naught. 

But  the  offer  having  been  made  while  the  vessel  was  on 
her  way  to  and  approaching  the  mouth  of  the  river  with 
the  intent  to  enter,  unless  turned  away  by  a  contingency 
which  did  not  happen,  to  wit,  an  order  from  the  tug,  and 
having  entered  in  pursuance  of  such  purpose,  it  is,  in  my 
judgment,  an  offer  of  pilot  service  within  the  letter  and 
spirit  of  the  law,  and  being  refused,  entitles  the  libellant  to 
full  pilotage. 

If  the  law  were  otherwise  it  would  be  very  easy  to  have 
an  understanding  between  coasters  and  the  tugs  at  the 
mouth  of  the  river  by  which  the  pilots  who  cruise  for 
vessels  in  a  pilot  boat  outside  would  be  unjustly  deprived 
of  all  benefit  of  their  enterprise  in  hailing  vessels  beyond 
the  bur,  in  favor  of  the  tug  pilots  who  wait  inside  in  ease 
and  safety  until  they  are  signaled  by  the  approaching 
vessel.  All  that  is  necessary,  is  to  give  the  master  direc« 
tions  on  leaving  port  not  to  go  in  the  river  until  met 
by  a  tug,  and  then  to  go  in  with  the  tug  and  its  pilot, 
unless  he  there  receives  orders  to  the  contrary— orders 
which  he  is  certain  not  to  receive  and  no  one  ever  expected 
he  would. 

Indeed  when  all  the  circumstances  are  considered — those 
of  general  notoriety  as  well  as  those  set  out  in  the  plead- 
ings— ^it  is  difficult  to  avoid  the  conclusion  that  this  defense 
is  a  mere  preconcerted  device  to  prevent  the  schooner 
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pilots  from  making  an  effectual  offer  of  pilot  service  to  the 
WhisUer^  before  she  was  taken  in  iow  by  tUe  tog  aa  per  pre- 
vious arrangement  with  the  owners  of  both. 
The  exceptions  are  allowed. 


The  lUiLBOiD  Tax  Case. 

County  op   San  Mateo   v.   SoOTiHErar    Pacdpio 

Railroad  Company. 

GiBonrr  Coubt,  Dibtbiot  op  Caufobbxa. 
September  25,  1882. 

1.  The  Foubtsenth  Amendment  of  the  Constitution,  in  declaiing  thil 

no  State  shall  deny  to  any  person  within  its  jurisdiction  the  "  equal  pro- 
tection of  the  laws,"  imposes  a  limitation  upon  the  exercise  of  all  thf 
powers  of  the  State,  which  can  touch  the  individual  or  his  property,  in- 
cluding among  them  that  of  taxation. 

2.  The  '*  Equal  Pbotection  of  the  Laws"  to  any  one  implies  not  only 

that  he  has  a  right  to  resort,  on  the  same  terms  with  others,  to  the  Courts 
of  the  country  for  the  security  of  his  person  and  property,  the  pre  van- 
tion  and  redress  of  wrongs,  and  the  enforcement  of  contracts,  but  also 
that  he  is  exempt  from  any  greater  burdens  or  chargoe  than  snoh  as  are 
equally  imposed  upon  all  others  under  like  circumstanoes.  This  equal 
protection  forbids  unequal  exactioos  of  any  kind,  and  amoi^  them  that 
of  unequal  taxation. 

8.  Unifobhity  in  Taxation  requires  uniformity  in  the  mode  of  assessment 
as  well  as  in  the  rate  of  percentage  charged. 

i.  Taxation  of  Mobtoao£s— Pubi:<ic  Corpokatiovs  and  Natubai.  Pu^ 
SONS. — By  the  thirteenth  article  of  the  Constitution  of  California.,  "# 
mortgage^  deed  of  trust,  contract,  or  other  obligation  by  which  a  debt  is 
secured,  is  treated,  for  the  purposes  of  assessment  and  taxation,  as  an 
interest  in  the  property  affected  thereby,*'  and,  "except  as  to  railroad 
and  other  qwm  public  corporations,"  the  Talue  of  the  property  affected, 
less  the  yalue  of  the  security,  is  to  be  assessed  and  taxed  to  its  owner^ 
and  the  value  of  the  security  is  to  be  assessed  and  taxed  to  its  holder. 
(Sec.  4.)  But  by  the  same  article  "the  franchise,  roadway,  roadbed, 
rails,  and  rolling  stock  of  all  railroads  operated  in  more  than  one  county,** 
are  to  be  assessed  at  tbeir  actual  value,  sAd  apportioned  to  the  counties, 
cities,  and  districts  in  which  the  roads  are  located,  in  proportion  to  tht 
number  of  miles  of  railway  laid  therein,  no  deduction  from  this  vidus 
being  allowed  for  any  mortgages  on  the  property:  Held^  That  in  the  dif- 
ferent modes  thus  prescribed  of  assessing  the  value  of  the  property  ef 
natural  persons  and  the  property  of  railroad  oorponlicmi  as  the  haaia  <tf 
taxation,  there  is  a  dep^rtuze  from  the  rule  of  e<j[ualit^  and  miifoEmiti;. 
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5.  Private  Corpoeaxiokb  abs  PsBaaNS,  within  the  xneaning  of  the  fini 

jection  of  the  Fourteenth  Amendment,  and  are  entitled,  00  far  as  their 
property  is  concerned,  to  the  equal  protection  of  the  laws. 

6.  Noncis — ^DuE  Pbocbss  of  Law.— Neither  the  Constitution  nor  the  laws  of 

California  retaiing  to  the  ■BseBsmcnt  of  railroads  operated  in  more  than 
one  county  provide  lor  notioe  to  the  owner,  or  an  opportunity  for  him  to 
he  heard  at  any  stage  of  the  proceeding.  In  this  respect  both  conflict 
with  the  guaranty  that  no  one  shall  be  deprived  of  his  property  without 
due  process  of  law. 

7.  Same — 'Homm  Essbhtial. — ^Whatever  the  ohanioter  of  the  proceeding, 

by  which  one  is  deprived  of  his  property,  whether  judicial  or  adminis- 
trative; aod  whether  it  takes  the  property  directly,  or  creates  a  charge 
or  liability  which  may  be  the  basis  of  taking  it,  the  law  directing  the 
proceeding  must  provide  for  some  kind  of  notice,  and  offer  to  the  owner 
an  opportunity  to  be  heard,  or  the  proceeding  will  want  the  essential  in- 
gredient of  due  process  of  law. 
8b  The  Proyisioks  of  ABTICI4E  Xin  of  the  Constitution  of  California, 
treating  of  revenue  and  taxation,  are  not  conditions  upon  the  continued 
existence  of  railroad  corporations. 

9.  Power  or  State  oyer  Corporations.— The  State  possesses  no  power  to 

withdraw  corporatioins  from  the  guaranties  of  the  Federal  Constitution. 
Whatever  property  a  corporation  lawfully  acquires  is  held  under  the  same 
guaranties  which  protect  the  property  of  natural  persons  from  spoliation. 

10.  Sasib. — Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  un- 
der which  private  corporations  are  formed,  the  State  cannot  exercise  any 
odntrol  over  the  property  of  a  corporation,  except  such  as  may  be  exer- 
cised through  control  over  its  franchise,  and  over  like  property  of  natural 
persons  engaged  in  similar  business.  It  cannot  divest  property  or  rights 
which  have  become  vested. 

11.  JouRNAiiR  OF  Legislature,  Court  will  NoncfS. — The  Constitution  of 
California  (Sec.  15,  Art.  IV)  provides  that  "  on  the  final  passage  of  all 
bills  they  shall  be  read  at  length  and  the  votes  shall  be  by  yeas  and  nays 
upon  each  bill  separately,  and  shall  be  entered  on  the  journal,  and  no 
bill  shall  become  a  law  without  the  concurrence  of  a  majority  of  the  mem- 
bers elected  to  each  house."  Under  this  provision  the  Court,  to  inform 
itself,  will  look  to  the  journals  of  the  Legislature,  and  if  it  appear  there* 
from  that  the  bill  did  not  pass  by  the  constitutional  majority,  then  it  will 
not  be  regarded  as  a  law. 

12.  Statute  not  Passed.— The  journals  of  the  Legislature  show  that  the  Act 
of  March  14,  1881,  mentioned  in  the  opinion,  never  became  a  law. 

Before  Field,  Circuit  Justice,  and  Sawieb,  Circuit  Judge. 

STATEMENT  OP  THE  CASE. 

This  was  an  action  commenced  by  the  county  of  San  Ma- 
teo, of  California,  under  the  provisions  of  an  Act  of  the 
State,  of  1880  (Statutes  of  1880,  page  136),  for  the  recovery 
of  State  and  county  taxes,  claimed  to  be  due  from  the  de- 
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fendaut  to  the  plaintiff  for  the  fiscal  year  1881-82.  The 
complaint  is  in  the  form  prescribed  by  the  statute.  The 
amended  answer  contains  a  general  denial  of  every  allegation 
of  the  complaint,  and  sets  up  special  matters  as  a  defense. 
With  this  general  denial  the  Conrt  does  not  deal;  it  deals 
only  with  the  special  matters  pleaded,  it  having  been  agreed 
by  coansel  that  if  they  constitute  a  defense  to  the  action 
judgment  final  shall  be  entered  for  the  defendant,  otherwise 
for  the  plaintiff. 

The  material  averments  of  the  answer  in  this  respect  are, 
that  the  defendant  is  a  corporation  existing  under  the  laws 
of  the  United  States  and  of  the  State  of  California,  havibg 
its  principal  place  of  business  in  the  city  and  connty  of  San 
Francisco;  that  it  was  organized  in  the  year  1878  under  an 
Act  of  the  Legislature  of  the  State,  entitled  ''An  Act  to 
provide  for  the  incorporation  of  railroad  companies,  the 
management  of  the  affairs  thereof,  and  other  matters  relating 
thereto,"  approved  May  30,  1861;  that  the  term  of  its  ex- 
istence was  to  be  fifty  years  from  the  date  of  its  organization; 
that  it  is  still  in  existence  under  said  laws,  except  in  so  far 
as  its  existence  and  character  are  affected  by  the  federal  en- 
actments referred  to  and  made  part  of  the  answer;  that  many 
of  its  stockholders  and  members  now  are  and  ever  have  been 
citizens  of  the  United  States,  residents  of  the  State  of  Cal- 
ifornia, while  many  other  stockholders  and  members  are 
citizens  of  the  United  States  and  residents  of  Shites  other 
than  the  State  of  California;  that  it  constructed  a  line  of 
railroad  known  as  the  Southern  Pacific  Bailroad,  which  com- 
mences at  the  city  of  San  Francisco,  and  extends  in  a  south- 
erly direction  to  connect  with  the  Texas  and  Pacific  Railroad 
and  the  Atlantic  and  Pacific  Bailroad,  both  of  which  are 
chartered  by  Act  of  Congress;  that  prior  to  the  first  day  of 
January,  1881,  it  was  indebted  to  divers  persons,  citizens  of 
the  United  States,  many  of  them  citizens  and  residents  of 
the  State  of  California,  in  large  sums  of  money,  which  were 
advanced  for  and  used  in  the  constraction  and  equipment  of 
the  defendant's  railroad;  that  to  secure  the  payment  of  such 
indebtedness,  the  company,  prior  to  the  first  day  of  January, 
1881,  executed  and  delivered  a  mortgage  upon  its  railroad^ 
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rolling  stock,  appnrtenances,  and  franchise,  and  npon  divers 
tracts  of  land  belonging  to  it  and  situated  in  different  parts 
of  the  State;  that  the  indebtedness  so  secured  exceeds 
13000  per  mile,  and  is  still  subsisting,  secured  as  afore- 
said, no  part  thereof  having  been  paid  except  its  accru- 
ing interest. 

It  is  further  averred,  that  the  assessment,  according  to 
nvhich  the  taxes  claimed  were  levied,  was  made  on  the  sec* 
ond  day  of  May,  1881,  by  the  Board  of  Equalization  of  the 
State  of  California;  that  the  Board  assessed  against  the  de- 
fendant the  whole  of  its  railroad  property,   and  failed  to 
deduct  from  its  value  the  mortgage  given  thereupon  to 
secure  said  indebtedness;  that  the  assessment  was  made 
without  notice  to  the  defendant,  and  that  neither  the  Con- 
stitution nor  the  laws  of  the  State  of  California  provided  in 
respect  to  such  assessment  an  opportunity  of  time,  place,  or 
tribunal  for  the  defendant  to  be  heard,  or  for  any  notice  to 
the  defendant  before  its  liability  was  fixed;  that  all  owners 
of  railroad  property  situated  in  said  State,  and  operated  in 
more  than  one  county,  as  is  the  property  of  the  defendant, 
are  denied  any  protection  from  the  laws  of  California, 
which  require,  with  respect  to  other  property,  that  notice 
of  its  assessment  shall  be  given  to  the  owners;  which  re- 
quire, that  before  its  liability  shall  be  fixed,  an  opportunity 
to  be  heard  shall  be  afforded  to  them;  which  give  to  them 
an  appeal  from  the  assessor  to  a  Board  of  Equalization; 
which  require  the  assessment  to  be  made  in  the  counties  in 
which  the  property  is  situated,  and  prevent  its  being  made 
in  localities  distant  from  the  sUtis  of  Uie  property;  and  which 
allow  deductions  from  its  valuation  for  indebtedness  secured 
by  mortgage. 

It  is  farther  averred,  that  at  and  before,  and  ever  since, 
the  adoption  of  the  Constitution  of  California  now  in  force, 
there  were  and  have  been  existing  under  the  laws  of  said 
State  corporations  of  various  kinds,  formed  for  the  purpose 
of,  and  actually  operating  and  doing  business  and  holding 
and  using  property  in,  more  than  one  county  in  the  State; 
that  at  all  said  times  there  were,  and  there  are  now,  divers 
natural  persons,  residents  of  said  State,  operating  property 

16 


242  The  Bailboab  Tax  Case.  [Oir.  Gt 

statement  of  Facts.  [September, 

in  more  than  one  county;  that  at  all  of  said  times  there  were, 
and  now  are,  railroads  owned  by  corporations  formed  ander 
the  general  laws  of  said  State,  which  are  operated  only  in 
one  county;  that  by  the  provisions  of  Section  10,  Article 
XIII,  of  the  State  Constitution,  persons  operating  railroads 
in  more  than  one  county  in  the  State  have  been  singled  out 
from  other  persons  operating  property  in  more  than  one 
county  in  the  State,  and  denied  the  right,  common  to  all 
other  persons,  to  apply  for  relief  from  over-valuation  of 
their  property  by  the  assessor  to  local  Boards  of  Equaliza- 
tion, and  denied  the  rights  and  privileges  accorded  by  law 
to  all  other  persons  in  that  respect. 

It  is  further  averred,  that  the  franchise  of  the  defendant 
is  held  and  its  corporate  powers  exercised  under  authority 
of  the  Government  of  the  United  States;  that  by  the  several 
Acts  of  Congress,  set  out  in  the  answer,  the  defendant  was 
selected  by  the  Government  of  the  United  States  as  a  means 
and  instrument  of  that  government  to  construct  the  railroad 
in  question,  and  to  keep  and  maintain  the  same  in  repair^ 
to  the  end  that  the  Government  of  the  United  States  might» 
when  occasion  required,  use  the  same  for  the  transportation 
of  its  armies,  military  stores,  and  mails,  and  for  such  other 
purposes  as  said  government,  in  the  exercise  of  its  powers, 
might  desire  to  use  the  same;  that  the  Government  of  the 
United  States  has  never  given  to  the  State  of  California  the 
right  to  lay  any  tax  on  the  franchise,  existence,  or  operation 
of  defendant;  that  such  a  tax  would  hinder  and  impede  the 
lawful  operations  of  the  Government  of  the  United  States, 
and  would  hinder,  delay,  and  prevent  the  defendant  from 
performing  the  obligation  imposed  upon  it  by  said  Acts  of 
Congress,  and  would  wholly  nullify  and  prevent  the  enforce- 
ment of  the  same;  and  that  in  the  assessment  which  consti- 
tutes the  basis  of  plaintiff's  action,  the  valuation  of  the 
franchise  of  the  defendant — its  right  to  exist — is  so  blended 
with  the  valuations  afiGixed  to  the  roadway,  roadbed,  rails, 
and  rolling  stock,  that  it  can  neither  be  distinguished  nor 
separated  from  them. 

Upon  the  matters  thus  averred,  it  was  alleged  and  claimed 
by  the  defendant,  that  in  the  assessment  of  its  property. 
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according  to  which  the  taxes  in  suit  were  levied,  an  unlaw- 
ful and  anjnst  discrimination  was  made  between  its  property 
and  the  property  of  individuals,  to  its  disadvantage,  in  that 
it  was  not  allowed  any  deduction  from  the  valuation  of  its 
property  for  the  mortgage  thereon,  which  is  allowed  for 
mortgages  in  the  assessment  of  property  of  individuals;  and 
that  the  company  was  tjbns  subjected  to  an  unequal  share  of 
the  public  burdens;  and  that,  as  this  discrimination  was 
made  in  pursuance  of  provisions  of  the  Constitution  of  the 
State,  the  company  was  denied  the  equal  protection  of  the 
laws  guaranteed  by  the  Fourteenth  Amendment  of  the  Fed- 
eral Constitution. 

It  was  farther  alleged  and  claimed  by  the  defendant  that 
the  assessment  of  its  property  was  illegal  and  void,  because 
made  in  pursuance  of  the  provisions  of  the  State  Constitu- 
tion, which  gave  no  notice  to  the  defendant,  and  afforded  it 
no  opportunity  to  be  heard  respecting  the  value  of  its  prop- 
erty, or  for  the  correction  of  any  errors  of  the  State  Board, 
thus  depriving  it  of  its  property  without  due  process  of  law 
guaranteed  by  that  amendment. 

It  was  also  averred  and  claimed  that  the  franchise  of  the 
defendant  was  exempt  from  State  taxation,  the  defendant 
having  been  selected  by  the  Government  of  the  United 
States  as  a  means  and  instrument  to  construct  the  road,  and 
to  keep  the  same  in  repair,  for  the  transportation  of  the 
troops,  military  stores,  and  mails  of  the  United  States;  and 
for  such  other  purposes  as  the  government,  in  the  exercise 
of  its  powers,  might  desire. 

The  case  was  argued  before  Mr.  Justice  Field  and  Judge 
Sawyer,  the  argument  commencing  on  the  21st  day  of  Au- 
gust, 1882,  and  closing  on  the  29th.  The  opinions  were 
read  in  the  Circuit  Court  on  September  25,  1882. 

A.  L.  Bhodka,  Atiomey-Oeneral  Hart,  Distrid'AUorney 
Tbwle,  of  Marin  County,  mid  Disirict-AUarney  Ware,  of 
Sonoma  County,  for  plaintiff. 

Greed  Haymond,  J.  Norton  Pomeroy,  T.  L  Bergin,  J.  B. 
BUAap,  and  James  A.  Joktmrn,  tor  defendant. 
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OPINION  OP  THE  COUBT. 

By  the  Court,  Field,  Circuit  Justice.  This  action  is 
brought  to  recoyer  from  the  Southern  Pacific  Bailroad  Com- 
pany, a  corporation  formed  under  the  laws  of  California, 
certain  State  and  county  taxes  levied  upon  ite  property  for 
the  fiscal  year  of  1881  and  1882,  alleged  to  be  due  to  the 
plaintiff,  with  five  per  cent,  added  for  their  non-payment  and 
interest.  It  was  commenced  in  one  of  the  Superior  Courts 
of  the  State,  and,  on  application  of  the  defendant,  was  re- 
inoyed  to  this  Court. 

The  railroad  company,  besides  a  general  denial  of  the  al- 
legations of  the  complaint,  sets  up  as  a  special  answer  to 
the  action,  that  in  the  assessment  of  its  property,  accord- 
ing to  which  the  taxes  claimed  were  levied,  an  unlawfal  and 
unjust  discrimination  was  made  between  its  property  and 
the  property  of  individuals  to  its  disadvantage,  subjecting 
it  to  an  unequal  share  of  the  public  burdens;  and  that  it 
was  not  afforded  an  opportunity  of  being  heard  respecting 
the  assessment,  and  that  such  discrimination  was  made  and 
proceeding  had  under  the  provisions  of  the  Constitution  of 
California,  adopted  in  1879,  which  in  that  respect  are  in 
conflict  with  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States. 

By  the  Constitution  of  California  all  property  in  the  State, 
not  exempt  under  the  laws  of  the  United  States,  is,  with 
certain  exceptions,  to  be  taxed  in  proportion  to  its  value,  to 
be  ascertained  as  prescribed  by  law;  but  in  the  ascertain- 
ment of  its  value  as  a  basis  for  taxation,  a  distinction  is 
made  between  the  property  owned  by  individuals  and  that 
owned  by  railroad  corporations.  By  the  thirteenth  article, 
*^A  mortgage,  deed  of  trust,  contract,  or  other  obligation 
by  which  a  debt  is  secured,"  is  treated  for  the  purposes  of 
assessment  and  taxation,  ''as  an  interest  in  the  property 
affected  thereby,''  and,  ''except  as  to  railroad  and  other 
quasi  public  corporations,'*  the  value  of  the  property  af- 
fected, less  the  value  of  the  security,  is  to  be  assessed  and 
taxed  to  its  owner,  and  the  value  of  the  security  is  to  be 
assessed  and  taxed  to  its  holder.  (Sec.  4.)  But  by  the 
same  article  "  the  franchise,  roadway,  roadbed,  rails,  and 
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rolling  stock  of  all  railroads  operated  in  more  than  one 
coanty/*  are  to  be  assessed  at  their  aotaal  yalue,  and  appor- 
tioned to  the  coanties,  cities,  and  districts  in  which  the 
roads  are  located  in  proportion  to  the  number  of  miles  of 
railway  laid  therein.  No  deduction  from  this  value  is  aU 
lowed  for  any  mortgages  on  the  property. 

By  the  Constitution  there  is  also  a  different  system  of  as- 
sessment provided  for  "the  franchise,  roadway,  roadbed, 
rails,  and  rolling  stock"  of  railroads  operated  in  more  than 
one  county  from  that  provided  for  other  property.  The 
assessment  of  other  property  is  to  be  made  in  the  county, 
city,  or  district  in  which  it  is  situated,  in  the  manner  pre- 
scribed by  law;  and  the  Supervisors  of  each  county  consti- 
tute a  Board  of  Equalization  of  the  taxable  property  of  the 
county,  and  must  act  upon  prescribed  rules  of  notice  to  its 
owners.  A  State  Board  of  Equalization  is  also  created  to 
equalize  the  valuation  of  the  taxable  property  of  the  sev- 
eral coautiesy  so  that  equality  may  be  preserved  between 
the  taxpayers  of  the  different  localities,  and  its  action  in  this 
respect  must  likewise  be  upon  prescribed  rules  of  notice. 

The  assessment  of  the  franchise,  roadway,  roadbed,  rails, 
and  rolling  stock  of  railroads  operated  in  more  than  one 
county  in  the  State  is  to  be  made  by  this  State  Board.  And 
in  making  it,  the  Board  is  not  required  to  give  any  notice  to 
the  owners,  nor  is  any  provision  made  for  affording  them 
an  opportunity  to  be  heard  respecting  the  valuation  of  their 
property.  The  tenth  section  of  the  article  which  confers 
this  power  of  assessment  has  been  held  by  the  Supreme 
Court  of  the  State  to  be  self-executing,  requiring  no  legis- 
lation for  its  enforcement. 

The  defendant,  as  already  stated,  is  a  corporation  formed 
under  the  laws  of  the  State,  and  operates  a  railroad  through 
several  counties.  The  entire  length  of  its  road  in  the  State 
is  a  little  over  seven  hundred  and  eleven  miles,  of  which 
twenty-five  miles  and  one  tenth  of  a  mile  pass  through  the 
county  of  San  Mateo.  Its  principal  place  of  business  is  at 
San  Francisco.  Its  stockholders  are,  and  always  have  been, 
citizens  of  the  United  States,  some  of  whom  are  residents 
of  this  State,  and  some  of  other  States.    Previously  to  Jan- 


216  The  Bailboad  Tax  Case.  [Cir.  Ct 

Opinion  of  the  Conrt — ^Mr.  «hutice  Field.  [Sepienber, 

nary  1st,  1881,  it  was  indebted  to  different  citizens  of  the 
United  States,  many  of  them  residents  of  this  State,  in 
large  snms,  advanced  to  construct  and  eqnip  the  road;  and 
to  secure  this  indebtedness  it  execated,  prior  to  that  date,  a 
mortgage  npon  its  road,  its  franchise,  and  its  rolling  stock 
and  appurtenances,  and  also  upon  a  large  number  of  tracts 
of  land  situated  in  different  counties.  The  indebtedness 
secured  exceeds  $3,000  a  mile  of  the  road,  no  part  of  which, 
except  the  accruing  interest,  has  been  paid;  the  whole  re- 
mains a  valid  and  subsisting  obligation  of  the  company. 

In  the  fiscal  year  of  1881  and  1882  the  State  Board  of 
Equalization  assessed  the  franchise,  roadway,  roadbed,  rails, 
and  rolling  stock  of  the  defendant  at  $11,739,915,  that  is,  at 
the  rate  of  $16,500  per  mile,  and  apportioned  to  the  county  of 
San  Mateo  $414,150.  Upon  the  amount  thus  apportioned 
the  taxes  were  levied,  for  which  the  present  action  is  brought. 
In  the  assessment  no  deduction  was  allowed  for  the  mort- 
gage, but  the  property  was  assessed  at  its  entire  value  inde- 
pendently of  the  mortgage.  Nor  was  any  notice  given  to  the 
company  by  the  Board  of  its  action,  nor  was  any  opportunity 
allowed  the  company  to  be  heard  respecting  the  assessment. 
These  facts  are  admitted  by  the  demurrer,  and  the  validity 
of  the  defense  rests  upon  the  application  of  the  law  to  them. 

The  railroad  company  contends  that  the  taxes  are  invalid 
and  void  on  two  grounds :  1st,  because  the  assessment,  ac- 
cording to  which  they  were  levied,  was  made  in  pursuance 
of  the  discriminating  provisions  of  the  State  Constitution,  in 
the  enforcement  of  which  the  company  was  not  allowed  any 
deduction  from  the  valuation  of  its  property  for  the  mort- 
gage thereon;  and  was  thus  subjected  to  an  unjust  propor- 
tion of  the  public  burdens,  and  denied  the  equal  protection 
of  the  laws  guaranteed  by  the  Fourteenth  Amendment  of  the 
Federal  Constitution;  and,  2d,  because  the  assessment  was 
made  in  pursuance  of  provisions  of  the  State  Constitution, 
which  gave  no  notice  to  the  company,  and  afforded  it  no 
opportunity  to  be  heard  respecting  the  value  of  the  property, 
or  for  the  correction  of  any  errors  of  the  Board,  thus  depriv- 
ing it  of  its  property  without  due  process  of  law  guaranteed 
by  that  amendment. 
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The  plaintiff,  on  the  other  hand,  contends: 

Ist.  That  the  power  of  taxation  possessed  by  the  State  is 
nnlimiied,  except  by  the  Constitution  of  the  United  States, 
and  that  its  exercise  cannot  be  assailed  in  a  Federal  Gourti 
either  for  the  hardship  or  injustice  of  the  tax  levied; 

2d.  That  the  classification  of  property  for  taxation,  and  the 
apportionment  of  taxes  according  to  such  classification,  are 
not  forbidden  by  the  Constitution  of  the  United  States;  and 
that  within  this  principle  the  taxes  on  the  property  of  the 
railroad  company  were  lawfully  imposed; 

3d.  That  the  Fourteenth  Amendment  of  the  Constitution 
of  the  United  States  was  adopted  to  protect  the  newly  made 
citizens  of  the  African  race  in  their  freedom,  and  should  not 
be  extended  beyond  that  purpose; 

4th.  That  corporations  are  not  persons  within  the  mean- 
ing of  that  amendment; 

6th.  That  the  statute  fixing  the  sessions  of  the  State  Board 
of  Equalization,  and  requiring  a  statement  in  writing  from 
the  defendant  of  the  amount  and  value  of  its  property, 
afforded  all  the  notice  and  hearing  essential  to  the  validity 
of  the  assessment  made;  and, 

6th.  That  the  provisions  of  Article  XIII  of  the  Constitu- 
tion, as  to  the  taxation  of  railroad  property,  are  to  be  treated 
as  conditions  upon  the  continued  existence  of  railroad  cor- 
porations. 

We  do  not  state  the  positions  of  the  several  counsel,  who 
argued  the  case,  in  their  precise  language,  for  they  were 
presented  in  various  forms,  but  we  give  their  substance  and 
purport. 

The  questions  thus  presented  for  our  determination  are 
of  the  greatest  magnitude  and  importance.  The  answer  to 
them  concerns  not  merely  the  railroad  corporations  of  this 
State,  but  all  corporations,  other  than  municipal,  within  the 
United  States.  It  is  of  the  highest  interest  to  them  all  to 
know  whether  their  property  is  subject  to  the  same  rules  of 
assessment  and  taxation  to  which  the  property  of  individu- 
als is  subject,  or  whether  it  can  be  separated  and  distin- 
guished f roni  that  of  individuals  and  made  liable  to  such 
different  burdens  in  the  way  of  taxation  as  the  State  may 
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choose  to  impose.  The  questions  have  been  argned  with 
great  ability  and  learning  by  distinguished  counsel  on  both 
sides,  and  thej  have  received  from  the  Court  the  most 
patient  and  thoughtful  examination.  Indeed,  their  exam- 
ination has  been  accompanied  with  a  painful  anxiety  to 
reach  a  right  conclusion,  aware,  as  the  Court  is,  of  the  opin- 
ion prevailing  throughout  the  community — that  the  raibroad 
corporations  of  the  State,  by  means  of  their  great  wealth 
and  the  numbers  in  their  employ,  have  become  so  powerful 
as  to  be  disturbing  influences  in  the  administration  of  the 
laws;  an  opinion  which  will  be  materially  strengthened  by  a 
decision  temporarily  relieving  any  one  of  them  from  its  just 
proportion  of  the  public  burdens.  That  consideration, 
however,  cannot  be  allowed  to  afifect  the  judgment  of  the 
Court.  Whatever  acts  may  be  imputed,  justly  or  unjustly, 
to  the  corporations,  they  are  entitled,  when  they  enter  the 
tribunals  of  the  Nation,  to  have  the  same  justice  meted  out 
to  them  which  is  meted  out  to  the  humblest  citizen.  There 
cannot  be  one  law  for  them  and  another  law  for  others. 

It  is  undoubtedly  true  that  the  power  of  taxation  pos- 
sessed by  the  State  may  be  exercised  upon  any  subject 
within  her  jurisdiction,  and  to  any  extent,  not  prohibited  by 
the  Constitution  of  the  United  States.  As  stated  by  the  Su- 
preme Court,  "  it  may  touch  property  in  every  shape,  in  its 
natural  condition,  in  its  manufactured  form,  and  in  its 
varioas  transmutations.  And  the  amount  of  the  taxation 
may  be  determined  by  the  value  of  the  property,  or  its  use, 
or  its  capacity,  or  its  productiveness.  It  may  touch  busi- 
ness in  the  almost  infinite  forms  in  which  it  is  conducted, 
in  professions,  in  commerce,  in  manufactures,  and  in  trans- 
portation. Unless  restrained  by  provisions  of  the  Federal 
Constitution,  the  power  of  the  State  as  to  the  mode,  form, 
and  extent  of  taxation  is  unlimited,  where  the  subjects  to 
which  it  applies  are  within  her  jurisdiction."  (State  tax  on 
Foreigr^hdd  Bmids,  15  Wall.  319.) 

It  is  also  undoubtedly  true  that  the  hardship  and  in- 
justice of  a  tax  levied  by  the  State,  considered  with  refer- 
ence to  its  amount,  are  not  subjects  of  Federal  cognizance. 
Whether  a  tax  upon  property,  subject  to  taxation,  be  one 
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per  cent,  of  its  valae,  or  ten  per  cent.,  or  twenty,  or  more, 
is  a  mere  matter  of  State  discretion;  a  question  of  policy 
and  not  of  power.  So  we  often  find  in  the  reports  lan- 
guage to  the  effect  that  the  State's  power  of  taxation  is 
without  limitation;  language  which  may  be  correct  when 
applied  to  the  special  facts  of  the  cases  in  which  it  is 
used,  but  which  should  always  be  read  with  a  reservation 
that  the  exercise  of  the  power  does  not  conflict  with  any  of 
the  inhibitions  of  the  Federal  Constitution. 

There  are  in  the  very  nature  of  the  Federal  Oovernment, 
and  the  powers  with  which  it  is  clothed,  many  prohibitions 
upon  the  taxing  power  of  the  States.     Within  the  sphere  of 
its  action  that  Oovernment  is  supreme,  and  no  impediment 
to  the  free  and  full  exercise  of  its  powers  is  permissible. 
The  State  cannot,  therefore,  place  any  restrictions  upon  the 
agencies  of  the  Federal  Government;  otherwise  it  might  em- 
barrass and  even  defeat  the  operations  of  that  Government. 
It  was  long  ago  said  by  Chief  Justice  Marshall,  that  the 
power  to  tax  involves  the  power  to  destroy;  and  that  there 
would  be  a  manifest  repugnance  in  allowing  one  Govern- 
ment to  control  the  constitutional  measures  of  another  Gov- 
ernment in  respect  to  which  the  latter  is  declared  to  be 
supreme.    When,  therefore,  Congress  had  created  a  bank  of 
the  United  States  as  an  agency  in  the  management  of  the 
finances  of  the  Government,  it  was  held  that  the  States 
were  inhibited  from  taxing  the  institution.    ''If  the  States," 
said  that  great  Judge,  ''may  tax  one  instrument  employed 
by  the  Government  in  the  execution  of  its  powers,  they  may 
tax  any  and  every  other  instrument.    They  may  tax  the 
mail;  they  may  tax  the  mint;  they  may  tax  patent  rights; 
they  may  tax  the  papers  of  the  Custom  House;  they  may  tax 
judicial  process;  they  may  tax  all  the  means  employed  by 
the  Government  to  an  excess  which  would  defeat  all  the  ends 
of  government.    This  was  not  intended  by  the  American 
people.    They  did  not  design  to  make  their  Government  de- 
pendent on  the  States."   (McCulUmgh  v.  Maryland,  4  Wheat. 
432.) 

For  like  reasons  the  public  securities  of  the  United  States 
are  exempt  from  taxation  by  the  States,  except  so  far  as 
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such  taxation  is  permitted  by  Congress.  A  tax  imposed  by 
tbe  city  of  Charleston  upon  all  personal  estate  in  its  limits, 
including,  among  other  things,  stock  of  the  United  States, 
was,  therefore,  adjudged  to  be  invalid.  The  Court  said  that 
the  tax  was  upon  a  contract  between  the  Government  and 
individuals,  and  therefore  operated  directly  upon  the  power 
to  borrow  money  on  the  credit  of  the  United  States,  that  if 
the  right  to  impose  it  existed  with  the  States,  it  was  a  right 
which  in  its  nature  acknowledged  no  limits,  and  might  be 
exercised  to  an  extent  which  would  seriously  embarrass  the 
Government.  Its  existence  was,  therefore,  held  inconsistent 
with  the  supremacy  of  the  Government  in  the  exercise  of 
its  granted  powers.    (Weaion  v.  Charleston^  2  Peters,  449.) 

Other  illustrations  might  be  given  of  implied  inhibitions 
of  the  Federal  Constitution  to  taxation  by  the  States.  The 
powers  of  the  general  Government  cannot  be  interfered  with, 
nor  their  exercise  embarrassed  in  any  respect  by  such  taxa- 
tion; as  has  often  been  held  with  reference  to  attempted 
taxation  on  goods  imported,  whilst  retaining  the  character 
of  imports  in  unbroken  packages,  and  on  goods  in  transit 
from  one  State  to  another.  The  power  to  regulate  com- 
merce, foreign  and  inter-state,  cannot  be  thus  trammelled 
by  State  action.  {Brown  v.  Maryland^  12  Wheat.  434;  Wd-- 
ion  V.  State  of  Missouri,  100  U*  S.  275;  Webber  v.  Virginia, 
103  U.  S.  344.) 

So  in  regard  to  the  express  prohibitions  upon  the  States, 
contained  in  the  Federal  Constitution;  they  apply  equally  to 
taxation  and  to  any  other  action  of  the  State.  They  cannot 
be  evaded  under  the  plea  that  the  State  possesses  the  unre- 
stricted power  to  tax.  Where,  for  example,  a  State  has 
stipulated  for  a  valid  consideration  to  exempt  certain  prop- 
erty from  taxation,  as  it  has  been  repeatedly  held  that  it 
may  do,  the  stipulation  cannot  subsequently  be  withdrawn, 
and  the  property  subjected  to  taxation.  The  provision 
which  secures  the  inviolability  of  contracts  against  State 
legislation  stands  as  a  perpetual  interdict  against  the  im- 
position of  the  charge.  It  is  to  no  purpose  in  such  case  to 
speak  of  the  power  of  taxation  as  an  attribute  of  State  sov- 
ereignty, which  cannot  be  surrendered;  that  sovereignty. 
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whatever  its  extent,  must  be  exerted  in  subordination  to 
the  prohibition  of  ihe  Constitation,  which  is  the  snpreme 
law  of  the  land.  Many  of  the  attributes  of  sovereignty, 
which  the  States  would  possess  if  independent  political 
eommunities,  have  been  in  like  manner  surrendered  to  the 
Federal  Gk>vemment,  such  as  the  power  to  declare  war,  to 
make  peace,  to  enter  into  treaties  of  alliance,  and  to  regu- 
late  commerce  with  foreign  nations.  The  question  in  all 
cases  presented  to  a  Federal  Court,  where  complaint  is  made 
of  a  tax  levied  by  the  States,  is  whether  there  is  any  inhibi- 
tion, express  or  implied,  in  the  Constitution  of  the  United 
States  upon  the  imposition  of  the  tax.  If  there  be,  it  is 
the  duty  of  the  Court  to  enforce  the  inhibition,  it  matters 
not  whom  its  decision  may  affect,  or  how  great  and  irre- 
sponsible the  power  of  the  State  may  be  independently  of 
such  prohibition. 

The  Fourteenth  Amendment  of  the  Constitution,  in  de- 
claring that  no  State  shall  deny  to  any  person  within  its  juris- 
diction the  equal  protection  of  the  laws,  imposes  a  limita- 
tion upon  the  exercise  of  all  the  powers  of  the  State  which 
can  touch  the  individual  or  his  property,  including  among 
them  that  of  taxation.^  Whatever  the  State  may  do,  it  can- 
not deprive  any  one  within  its  jurisdiction  of  the  equal  pro- 
tection of  the  laws.  And  by  equal  protection  of  the  laws  is 
meant  equal  security  under  them  to  every  one,  on  similar 
terms,  in  his  life,  his  liberty,  his  property,  and  in  the  pur- 
suit of  happiness.  It  not  only  implies  the  right  of  each  to 
resort,  on  the  same  terms  with  others,  to  the  Courts  of  the 
country  for  the  security  of  his  person  and  property,  the 
prevention  and  redress  of  wrongs,  and  the  enforcement  of 
contracts,  but  also  his  exemption  from  any  greater  burdens 
or  charges  than  such  as  are  equally  imposed  upon  all  others 
under  like  circumstances. 

Unequal  exactions  in  every  form,  or  under  any  pretence, 
are  absolutely  forbidden,  and  of  course  unequal  taxation, 
for  it  is  in  that  form  that  oppressive  burdens  are  usually 
laid.  It  is  not  possible  to  conceive  of  equal  protection  under 
any  system  of  laws  where  arbitrary  and  unequal  taxation  is 
permissible;  where  different  persons  may  be  taxed  on  their 
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property  of  the  same  kind,  similarly  situated,  at  different 
rates;  where,  for  instance,  one  may  be  taxed  at  one  per 
cent,  on  the  value  of  his  property,  another  at  two  or  five  per 
cent.,  or  where  one  may  be  thus  tated  according  to  his 
color,  because  he  is  white,  or  black,  or  brown,  or  yellow,  or 
according  to  any  other  rule  than  that  of  a  fixed  rate  propor- 
tionate to  the  value  of  his  property. 

In  the  Oonstitntion  of  several  States  a  provision  is  found 
requiring  *' equality  and  uniformity**  in  the  taxation  of  prop- 
erty, and  this  is  held  to  mean  that  taxes  must  be  levied  ac- 
cording to  some  fixed  rate  or  rule  of  apportionment,  so  that 
all  persons  shall  pay  the  like  amount  upon  similar  kinds  </f 
property  of  the  same  value.  As  it  seemed  to  one  of  the 
judges  of  the  Supreme  Court  of  Michigan:  ''To  compel  in- 
dividuals to  contribute  money  or  property  to  the  use  of  the 
public  without  reference  to  any  common  ratio,  and  without 
requiring  the  sum  paid  by  one  piece  or  kind  of  property,  or 
by  one  person,  to  bear  any  relation  whatever  to  that  paid 
by  another,  is  to  levy  a  forced  contribution,  not  a  tax,  duty, 
or  impost,  within  the  sense  of  these  terms  as  applied  to  the 
exercise  of  powers,  by  any  enlightened  or  responsible  gov- 
ernment.** {Woodbridge  v.  The  City  of  Detroit,  8  Mich.  301; 
Burrotighs  on  Taxation,  chap,  v.)  Absoluteequality  and  uni- 
formity may  not  be  attainable  in  practice,  but  an  approxi- 
mation to  them  is  possible,  and  any  plain  departure  from 
the  rule  will  defeat  the  tax. 

What  is  called  for  under  a  constitutional  provision  requir- 
ing equality  and  uniformity  in  the  taxation  of  property  must 
be  equally  called  for  by  the  Fourteenth  Amendment.  The 
forced  contribution  from  one  which  would  follow  taxation 
of  his  property  without  reference  to  a  common  ratio  would 
be  inconsistent  with  that  equal  protection  which  the  amend- 
ment requires  the  State  to  extend  to  every  person  within  its 
jurisdiction. 

The  application  of  the  amendment  to  taxation  has  been 
recognized  by  the  legislation  of  Congress.  Soon  after  the 
adoption  of  the  constitutional  amendment  abolishing  slavery 
and  involuntary  servitude,  measures  were  proposed  to  give 
practical  freedom  to  the  emancipated  race,  which  resulted  in 
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the  passage  of  the  Civil  Rights  Act.  This  Act  gave  citizen- 
ship  to  persons  of  that  race,  and  then  declared  that  citizens 
of  the  United  States,  of  every  race  and  color,  without  regard 
to  any  previous  condition  of  slavery  or  involuntary  servi- 
tude, should  have  the  same  right  in  every  State  and  Terri- 
tory to  make  and  enforce  contracts,  to  sue^  be  parties,  and 
give  evidence,  to  inherit,  purchase,  lease,  sell,  own,  and 
convey  real  and  personal  property,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the  security  of  per- 
son and  property,  as  is  enjoyed  by  white  citizens,  and  should 
be  subject  to  like  punishments,  pains,  and  penalties,  and  to 
none  other.  After  the  adoption  of  the  Fourteenth  Amend- 
ment Congress  re-enacted  this  Act,  and  to  the  clause,  that 
all  persons  within  the  jurisdiction  of  the  United  States 
should  enjoy  the  same  rights  as  white  citizens,  and  be  sub- 
ject only  to  like  punishments,  pains,  and  penalties,  it  added, 
and  subject  only  to  like  **iaxe8,  licenses,  and  exaciions  of  every 
kind,  andto  no  other.''    (B.  S.,  sec.  1977.) 

The  adjudications  as  to  the  meaning  of  the  rule  of  equal- 
ity and  uniformity  to  be  observed  in  taxation  may,  therefore, 
be  properly  referred  to  in  construing  the  requirement  of  the 
Fourteenth  Amendment  when  it  is  invoked  with  respect  to 
burdens  imposed  by  taxation.  In  Lexington  v.  JUcQuilian's 
Heirs,  the  Supreme  Court  of  Kentucky  said  that  the  Legis- 
lature of  the  State  had  no  constitutional  authority  to  exact 
from  one  citizen  the  entire  revenue  of  the  commonwealth; 
and  though  the  distinction  between  constitutional  taxation 
and  the  taking  of  private  property  for  public  use  by  legisla- 
tion might  not  be  definable  with  perfect  precision,  the  Court 
was  clearly  of  the  opinion  that  whenever  the  property  of  a 
citizen  was  taken  from  him  by  the  sovereign  will  and  appro- 
priated without  his  consent  to  the  benefit  of  the  public,  the 
exaction  could  not  be  considered  a  tax  unless  similar  con- 
tributions were  made  by  the  public  itself,  or  rather  exacted 
by  the  same  public  will  from  such  constituent  members  of 
the  same  community  as  own  the  same  kind  of  property;  and 
that,  though  there  may  be  a  discrimination  in  the  subjects 
of  taxation,  still  persons  of  the  same  class,  and  property  of 
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the  same  kind,  must  geoerally  be  subjected  alike  to  tiie 
same  common  burden.     (9  Dana,  Ky.,  513.) 

In  State  v.  Township  of  Beadington^  the  Supreme  Court  of 
New  Jersey  said:  "Taxation  operates  upon  a  community, 
or  a  class  in  a  community,  according  to  some  rule  of  appor* 
tionment.  When  the  amount  levied  upon  indiyiduals  is  de- 
termined without  regard  to  the  amount  or  value  exacted 
from  any  other  individual,  or  classes  of  individuals,  the 
power  exercised  is  not  that  of  taxation,  but  of  eminent  do- 
main. A  tax  upon  the  persons  or  property  of  A^  B,  and 
C  individually,  whether  designated  by  name  or  in  any  other 
way,  which  is  in  excess  of  an  equal  apportionment  among 
the  persons  or  property  of  the  class  of  persons,  or  kind  of 
property  subject  to  the  taxation,  is,  to  the  extent  of  such 
excess,  the  taking  of  private  property  for  a  public  use  with- 
olit  compensation.  The  process  is  one  of  confiscation,  and 
not  of  taxation."    (36  N.  J.  L.  70.) 

As  the  foundation  of  all  just  and  equal  taxation  is  the 
assessment  of  the  property  taxed,  that  is,  the  ascertainment 
of  its  value,  in  order  that  the  tax  may  be  levied  according 
to  some  ratio  to  the  value,  uniformity  of  taxation  necessarily 
requires  uniformity  in  the  mode  of  assessment,  as  well  as 
in  the  rate  of  taxation;  or,  to  quote  the  language  of  the  Su- 
preme Court  of  Ohio,  expressing  the  same  thought:  "Uni- 
formity in  taxing  implies  equality  in  the  burden  of  taxation, 
and  this  equality  of  burden  cannot  exist  without  uniformity 
in  the  mode  of  assessment  as  well  as  in  the  rate  of  taxation.** 
{Exchange  Bank  of  Columbus  v.  Hines,  3  Ohio  St.  Bep.  1.) 

If  we  now  look  at  the  scheme  of  taxation  prescribed  by 
the  Constitution  of  California  for  the  property  of  railroad 
companies,  we  shall  perceive  a  flagrant  departure  from  the 
rule  of  equality  and  uniformity  so  essential  to  equality  in 
the  distribution  of  the  burdens  of  government.  Whenever 
an  individual  holds  property  encumbered  with  a  mortgage, 
he  is  assessed  at  its  value,  after  deducting  from  it  the  amount 
of  the  mortgage.  If  a  railroad  company  holds  property  sub- 
ject to  a  mortgage,  it  is  assessed  at  its  full  value,  without 
any  deduction  for  the  mortgage;  that  is,  as  though  the  prop- 
erty were  unencumbered.     The  inequality  and  discrimi- 
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Bating  character  of  the  procedure  will  be  apparent  by  an 
illustration  given  by  counsel:  Suppose  a  private  person 
owns  a  farm  which  is  valued  at  $100,000,  and  is  encumbered 
with  a  mortgage  amounting  to  $80,000;  he  is,  in  that  case, 
assessed  at  $20,000;  if  the  rate  of  taxation  be  two  per  cent., 
he  would  pay  $400  taxes.  If  a  railroad  corporation  owns 
an  adjoining  tract  worth  $100,000,  which  is  also  encumbered 
by  a  mortgage  for  $80,000,  it  would  be  assessed  for  $100,- 
000,  and  be  required  to  pay  $2,000  taxes,  or  five  times  as 
much  as  the  private  person.  There  is  here  a  discrimina* 
tion  too  palpable  and  gross  to  be  questioned,  and  such  is 
the  nature  of  the  discrimination  made  against  the  Soutbern 
Pacific  Bailroad  Company  in  the  taxation  of  its  property. 
Nothing  can  be  clearer,  than  that  the  rule  of  equality  and 
uniformity  is  thus  entirely  disregarded. 

The  case  of  Pe</ple  v.  Weaver  (100  U .  S.  539),  decided  by 
the  Supreme  Oourt,  respecting  the  taxation  of  shares  of  the 
National  Banks,  may  be  cited  in  this  connection.  Without 
the  permission  of  Congress,  the  shares  of  these  banks  could 
not  be  taxed  by  the  States.  Congress  gave  the  permission 
on  condition  that  the  taxation  should  not  be  at  a  greater 
rate  than  is  assessed  on  other  moneyed  capital  in  the  hands 
of  individual  citizens  of  the  State,  and  that  the  shares  owned 
by  non-residents  of  the  State  should  be  taxed  at  the  pLice 
where  the  bank  is  located.  (B.  S.,  sec.  5219.)  In  the  case 
cited,  the  Court  held,  with  regard  to  such  taxation,  Ist,  that 
the  prohibition  imposed  by  Congress  against  discrimination 
had  reference  to  the  entire  process  of  assessment,  and  in- 
cluded the  valuation  of  the  shares  as  well  as  the  rate  of 
percentage  charged;  2d,  that  a  statute  of  New  York,  which 
established  a  mode  of  assessment  by  which  such  shares 
were  valued  higher  in  proportion  to  their  real  value  than 
other  moneyed  capital,  was  in  conflict  with  the  prohibition, 
although  the  same  percentage  on  such  valuation  was  levied; 
and  3d,  that  a  statute  which  permitted  a  party  to  deduct 
his  debts  from  the  valuation  of  his  personal  property,  ex- 
cept so  much  as  consisted  of  those  shares,  taxed  the  shares 
at  a  greater  rate  than  other  moneyed  capital.  The  asHcss- 
ment  thus  held  to  be  a  discrimination  against  the  shares  of 
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National  Banks  in  the  taxation  sjstem  of  New  York  is  sim- 
ilar to  what  we  hold  to  be  a  discrimination  against  the 
property  of  railroad  corporations  in  the  taxation  sjstem  of 
Oaliforna. 

In  the  case  of  the  EvansviUe  Bank  v.  Brition^  decided  at 
the  last  term  of  the  Supreme  Coart,  the  doctrine  of  the 
Weayer  case  was  affirmed,  and  it  was  held  that  the  taxation 
of  shares  in  the  National  Banks,  under  the  revenne  laws  of 
Indiana,  without  permitting  the  shareholder  to  deduct  from 
their  assessed  value  the  amount  of  his  bona  fide  indebted- 
ness, which  was  allowed  in  the  case  of  other  investments  of^ 
inoneyed  capital,  was  a  discrimination  against  the  Act  of 
Congress,  and  illegal.     (105  U.  S.  322.) 

It  is  no  answer  to  this  discrimination  to  say  that  property 
in  the  State  may  be  divided  into  classes,  and  different  rates 
proscribed  for  them.    Undoubtedly  property  may  be  classi- 
fied for  purposes  of  taxation.    Beal  property  may  be  sub- 
jected to  one  rate  of  taxation,  personal  property  to  another 
rate.    Property  in  particular  districts  may  be  taxed  for  local 
purposes,  whilst  property  elsewhere  may  be  exempt.     Tax- 
ation on  business,  in  the  form  of  licenses,  may  also  vary 
according  to  the  calling  or  occupation  licensed  and  the  ex- 
tent of  business  transacted,  but  even  then  there  must  be 
uniformity  of  charges  with  respect  to  the  same  calling  or 
occupation  in  the  same  locality.     It  is,  however,  only  with 
the  taxation  of  property  that  we  are  concerned  in  this  case; 
and  the  whole  object  of  classifying  property  is  that  each 
class  may  be  subjected  to  a  special  rate  of  taxation.     There 
is  no  difference  in  the  rate  prescribed  by  the  law  of  the 
State  for  the  property  of  railroad  corporations  and  the 
rate  prescribed  for  the  property  of  individuals.     There 
is  only  one  rate  for  all  property.     There  is,  therefore,  no 
case  presented  for  the  application  of  the  doctrine  of  classi- 
fication.   The  discrimination  complained  of  arises  from  the 
different  rule  adopted  in  ascertaining  the  value  of  the  prop- 
erty of  railroad  corporations  as  a  basis  for  taxation — ^not 
from  any  different  rate  of  taxation  when  the  value  is  estab- 
lished.   In  all  taxes  upon  property,  whatever  its  form  or 
nature,  the  properly  is  taken  as  representing  a  pecuniaiy 
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valae^-^as  standing  for  so  much  money  inyested.  The  tax 
is  the  rate  per  oentnm  of  this  pecuniary  value.  The  yalne 
being  ascertained,  the  law  fixes  the  rate.  The  ground  of 
complaint  here  is  that  the  law  requires  a  higher  valae  to  be 
placed  upon  the  defendant's  property  than  upon  the  prop- 
erty of  individuals  similarly  encumbered,  or  rather  requires 
the  assessor  of  the  defendant's  property,  in  estimating  its 
value,  to  disregard  and  set  aside  certain  elements  materi- 
ally  affecting  its  amount,  which  are  to  be  considered  in 
estimating  the  value  of  the  property  of  individuals.  It  is 
not  classifying  property  to  make  this  distinction  in  deter- 
mining its  value.  It  is  not  classifying  property  to  provide 
that  the  property  of  certain  parties,  which  has  a  mortgage 
upon  it,  shall  be  assessed  at  its  value  after  deducting  the 
mortgage,  and  that  the  property  of  other  parties,  also  hav* 
ing  a  mortgage  upon  it,  shall  be  taxed  at  its  full  value,  with- 
out any  deduction.  That  is  not  providing  for  a  different 
rate  of  taxation  for  different  kinds  of  property,  but  for  un- 
equal taxation  according  to  tlie  character  of  the. owner. 

Is  the  defendant,  being  a  corporation,  a  person  within  the 
meaning  of  the  Fourteenth  Amendment,  so  as  to  be  entitled, 
with  respect  to  its  property,  to  the  equal  protection  of  the 
laws?  The  learned  counsel  of  the  plaintiff,  and  the  Attorney- 
General  of  the  State,  take  the  negative  of  this  question,  and 
assert  with  much  earnestness  that  the  amendment  applies, 
and  was  intended  to  apply,  only  to  the  newly  made  citizens 
of  the  African  race,  and  should  be  limited  to  their  protec- 
tion. 

It  is  undoubtedly  true  that  the  amendment  had  its  origin 
in  a  purpose  to  secure  to  these  newly  made  citizens  the  full 
enjoyment  of  their  freedom.  When  the  amendment  abol- 
ishing slaver}'  and  involuntary  servitude  was  adopted,  there 
were  men  in  Congress  who  believed  that  it  was  intended  to 
make  every  one  bom  within  the  United  States  a  freeman, 
and  as  such  to  give  to  each  the  right  to  pursue  his  happi- 
ness in  the  ordinary  vocations  of  life,  subject  to  no  restraint 
except  such  as  affects  others,  and  to  enjoy  equally  with 
them  the  fruits  of  his  labor.  They,  therefore,  proposed 
the  Civil  Bights  bill,  and  secured  its  passage,  the  substan- 
17 
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tial  provisions  of  which  we  have  stated.  Notwithstanding 
this  expression  of  the  National  Legislatnre  as  to  the  purpose 
of  the  amendment,  the  newly  made  citizens  were  subjected 
in  several  of  the  States  to  rarious  disabilities  and  burdens, 
and  curtailed  of  their  rights  to  such  an  extent  that  their 
freedom  became  of  little  yalue.  To  quote  from  the  opinion 
of  Mr.  Justice  Miller,  speaking  for  the  Court,  in  the  Slaugh- 
ter-house cases:  ''They  were  in  some  States  forbidden  to 
appear  in  the  towns  in  any  other  character  than  as  menial 
servants.  They  were  required  to  reside  on  and  cultivate 
the  soil  without  the  right  to  purchase  or  own  it.  They  were 
excluded  from  many  occupations  of  gain  and  hire,  and  were 
not  permitted  to  giro  testimony  in  the  Courts  in  any  case 
where  a  white  man  was  a  pai-ty.  It  was  said  that  their  lives 
were  at  the  mercy  of  bad  men,  either  because  the  laws  for 
their  protection  were  inefficient  or  were  not  enforced."  (16 
Wall.  70.)  There  was  probably  much  exaggeration  in  what 
was  reported  of  their  treatment,  but  the  statements  made 
produced  a  profound  impression  upon  Congress.  The 
validity  of  the  Civil  Bights  Act  was  also  called  in  question, 
and  in  some  instances  was  adjudged  by  State  Courts  to  be 
invalid.  Beports  also  prevailed  that  loyal  men  of  the  South 
were  treated  with  exceptional  harshness,  and  that  men  from 
the  North  seeking  residence  there  were  met  with  marked 
hostility  and  aversion.  It  is  not  surprising  that  such  was 
the  fact,  for  notwithstanding  the  fiery  courage  and  martial 
spirit  of  her  people,  their  battalions  had  gone  down  before 
the  forces  of  the  Union.  With  the  sound  of  the  tread  of 
the  victorious  army  still  ringing  in  their  ears;  with  the  des- 
olations of  war  all  around  them,  and  the  sudden  rupture  of 
■their  social  relations  by  the  emancipation  of  their  former 
•slaves,  it  would  have  been  a  miracle  if  bitterness  towards 
ilieir  recent  foes  had  not  lingered  in  their  hearts  and  been 
exhibited  in  their  conduct.  A  proud  and  brave  people  feel 
•more  keenly  than  others  the  sting  of  defeat.  Undoubtedly 
much  misconception  and  falsehood  were  mingled  with  the 
statements  made  respecting  their  action;  nevertheless,  they 
led  to  the  introduction  into  Congress  of  the  proposition  for 
the  Fourteenth  Amendment.  The  discussion  which  followed 
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indicated  that  the  purpose  of  its  {ramers  and  advocates  was 
to  obviate  objections  to  legislation  similar  to  that  contained 
in  the  first  section  of  the  Civil  Bights  Act,  and  to  prevent 
for  the  fntnro  the  possibility  of  any  discriminating  and  hos- 
tile State  legislation  against  any  one. 

Mr.  Stevens,  of  the  Hoase  of  Bepresentatives,  in  present- 
ing the  proposition,  after  stating  the  provisions  of  the  first 
section,  said:  ''I  can  hardly  believe  that  any  person  can  be 
found  who  will  not  admit  that  every  one  of  these  provisions 
is  just.  They  are  all  asserted  in  some  form  or  other  in  onr 
declaration  or  organic  law.  Bat  the  Constitution  limits  only 
the  action  of  Congress,  and  is  not  a  limitation  on  the  States. 
This  amendment  supplies  that  defect,  and  allows  Congress 
to  correct  the  unjust  legislation  of  the  States  so  far  ihcU  the 
law  which  operates  upon  one  man  shall  operate  equally  upon 
all.**  In  reply  to  an  objection  that  the  first  section  of  the 
amendment  was  in  substance  the  Civil  Bights  bill,  which 
Congress  had  passed  over  the  President's  veto,  and  that  by 
voting  to  so  amend  the  Constitution  as  to  put  the  bill  into 
it,  was  to  admit  that  the  bill  was  unconstitutional,  Mr.  Oar- 
field,  then  also  a  member  of  the  House,  said:  ''We  propose 
to  lift  that  great  and  good  law  above  the  reach  of  political 
strife,  beyond  the  reach  of  plots  and  machinations  of  any 
party,  and  fix  it  in  the  serene  sky,  in  the  eternal  firmament 
of  the  Constitution,  where  no  storm  of  passion  can  shake  it 
and  no  cloud  can  obscare  it.  For  this  reason,  and  not  be* 
cause  I  believe  the  Civil  Bights  bill  unconstitutional,  I  am 
glad  to  see  that  first  section  here." 

Though  the  oocasion  of  the  amendment  was  the  supposed 
denial  of  rights  in  some  States  to  newly  made  citizens  of 
the  African  race,  and  the  supposed  hostility  to  Union  men, 
the  generality  of  the  language  used  extends  the  protection 
of  its  provisions  to  persons  of  every  race  and  condition 
against  discriminating  and  hostile  State  action  of  any  kind- 
Its  effect,  in  preserving  free  institutions  and  preventiog 
harsh  and  oppressive  State  legislation,  can  hardly  be  over- 
stated. When  burdens  are  placed  upon  particular  classes 
or  individuals,  whilst  the  majority  of  the  people  are  ex- 
empted, little  heed  may  be  paid  to  the  complaints  of  those 
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affected.  Oppression  tbos  becomes  possible  and  lastiDg. 
Bnb  a  burdensome  law,  operatiog  eqoallj  npon  all,  will 
soon  create  a  morement  for  its  repeal.  With  tbe  amend- 
ment enforced,  a  bad  or  an  oppressire  State  law  will  not 
long  be  left  on  anj  statate-book. 

The  argument  that  a  limitation  mnst  be  given  to  the 
scope  of  this  amendment,  becanse  of  the  eirenmstances  of 
its  origin,  is  without  force.  Its  anthers,  seeing  how  pos- 
sible it  was  for  the  States  to  oppress,  without  relief  from  tha 
Federal  Ghrremment,  placed  in  the  Constitution  an  interdict 
upon  their  action,  which  makes  lasting  oppression  of  any 
kind  by  them  under  the  form  of  law  impossible. 

The  amendment  prohibiting  slayery  and  inToluniarj  serr- 
itnde,  except  as  a  punishment  for  crime,  had  its  origin  in 
tbe  preTious  existence  of  African  slayery.  But  the  gener- 
ality of  its  language  makes  its  prohibition  apply  to  slaveiy 
of  white  men  as  well  as  that  of  black  men ;  and  also  to  serf- 
age, vassalage,  rillenage,  peonage,  and  every  other  form  of 
compulsory  labor  to  minister  to  the  pleasure,  caprice, 
vanity,  or  power  of  others. 

The  provision  of  the  Constitntion  prohibiting  legislation 
by  States  impairing  the  obligation  of  contracts,  had  its 
origin  in  the  existence  of  tender  laws,  appraisement  laws, 
stay  laws,  and  installment  laws,  passed  by  the  States  soon 
after  the  revolution,  when  their  finances  were  embarrassed 
and  their  people  were  overwhelmed  with  debts.  These 
laws,  according  to  Story,  prostrated  all  private  credit,  and 
all  private  morals,  and  led  to  the  adoption  of  the  prohibi- 
tion^  by  which  such  legislation  was  forever  prevented.  But 
in  its  construction  the  prorision  has  not  been  limited  to 
mere  commercial  contracts.  In  the  Dartmouth  College 
case  it  was  urged,  that  the  charter  of  the  college  was  not  a 
contract  contemplated  by  the  Constitution,  because  no  valu- 
able consideration  passed  to  the  King  as  an  equivalent  for 
the  grant,  and  that  contracts  merely  voluntary  were  not 
within  the  prohibition.  But  Chief  Justice  Marshall,  after 
showing  that  the  charter  was  a  contract  upon  a  valuable 
consideration,  said:  ''It  is  more  than  possible  that  the  pres- 
ervation of  rights  of  this  description  was  not  particularly 
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in  view  of  the  frameni  of  the  Constitatioo,  when  the  olaase 
under  consideration  was  introduced  into  that  insirament. 
It  is  probable  that  interferences  of  more  frequent  recur- 
rence, to  which  the  temptation  was  stronger,  and  of  which 
the  mischief  was  more  extensiire,  constituted  the  great  mo- 
tive for  imposing  this  restriction  on  the  State  Legislatures. 
But  although  a  particular  and  a  rare  case  may  not,  in  itself, 
be  of  sufficient  magnitude  to  indnce  a  rule,  yet  it  must  be 
goyemed  by  the  rule  when  established,  unless  some  plain 
and  strong  reason  for  excluding  it  can  be  given;''  and  againt 
''The  ease  being  within  the  words  of  the  rule,  must  be 
within  its  operation  likewise,  unless  there  be  something  in 
the  literal  construction  so  obviously  absurd  or  mischievous, 
or  repugptiant  to  the  general  spirit  of  the  instrument,  as  to 
justify  those  who  expound  the  Constitution  in  making  it  an 
exception.*'    (4  Wheat.  644.) 

Following  that  authority,  we  can  not  adopt  the  narrow 
view  for  which  counsel  contend,  and  limit  the  application 
of  the  prohibition  of  the  Fourteenth  Amendment  to  legisla- 
tion teaching  members  of  the  enfranchised  race.  It  has  a 
much  broader  operation.  It  does  not,  indeed,  place  any 
limit  upon  the  subjects,  in  reference  to  which  the  States 
may  legislate.  It  does  not  interfere  with  their  police  power. 
Upon  eveij  matter  upon  which,  previously  to  its  adoption 
they  could  act,  they  may  still  act.  They  can  legislate  now, 
as  they  always  could,  to  promote  the  healthy  good  order, 
and  peace  of  the  community,  to  develop  their  resources, 
increase  their  industries,  and  advance  their  prosperity;  but 
it  does  require  that  in  all  such  legislation,  hostile  and  par- 
tial discrimination  against  any  class  or  person  shall  be 
avoided;  that  the  States  shall  impose  no  greater  burdens 
upon  any  one  than  upon  others  of  the  community  under 
like  circumstances,  nor  deprive  any  one  of  rights,  which 
others  similarly  situated  are  allowed  to  enjoy.  It  forbids 
the  State  to  lay  its  hand  more  heavily  upon  one  than  upon 
another  under  like  conditions.  It  stands  in  the  Constitu- 
tion as  a  perpetual  shield  against  all  unequal  and  partial 
legislation  by  the  States,  and  the  injustice  which  follows 
from  it,  wbetiier  directed  against  the  most  humble,  or  the 
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most  powerfal;  against  tbe  despised  laborer  from  China,  or 
the  envied  master  of  millions. 

The  adoption  of  the  Federal  Constitution  met,  as  all  know* 
with  most  determined  opposition  from  a  large  class,  who 
believed  that  the  exercise  of  the  powers  delegated  to  the 
general  Qoyemment  wonld  cripple  and  embarrass  the  States 
in  the  administration  of  their  local  affairs.  The  dread  of 
centralization  disturbed  the  minds  of  some  of  the  purest 
and  greatest  statesmen  of  the  daj.  This  feeling  continued 
after  the  adoption  of  the  Constitntion,  and  finally  led  to  the 
first  ten  amendments.  The  population  of  the  country  was 
sparse;  each  State  afforded  security  to  its  people,  and  was 
to  them  the  special  object  of  attachment.  They  enjoyed 
under  its  laws  protection  in  their  property,  in  their  homes> 
and  in  their  business.  They  felt  a  natural  distrust  of  a 
power  wielded  by  officers  not  selected  by  themselyes.  They 
apprehended  that  the  rights  which  they  enjoyed  might  be 
encroached  upon,  if  not  destroyed.  So  the  amendments 
proposed  contained  limitations  upon  the  powers  of  Con- 
gress; many  of  which  were  indeed  unnecessary,  but  were 
adopted  in  order  to  preyent  ''misconception,  or  abuse  of 
the  powers  of  the  general  Ooyernment.'*  They  declared, 
among  other  things,  that  certain  liberties  should  not  be 
abridged,  such  as  the  free  exercise  of  religion,  the  freedom 
ot  speech  and  of  the  press;  that  certain  rights  should  not 
be  taken  away,  such  as  the  right  of  the  people  to  peaceably 
assemble  and  petition  for  a  redress  of  grieyances,  and  to 
be  secure  in  their  persons,  bouses,  papers,  and  effects^ 
against  unreasonable  searches  and  seizures;  that  certain 
securities  against  wanton  prosecution  for  public  offenses 
should  not  be  withdrawn,  such  as  that  no  person  should 
be  held  to  answer  for  a  felony,  except  upon  the  present- 
ment or  an  indictment  of  a  grand  jury;  that  in  all  prose- 
cutions, the  accused  should  haye  the  benefit  of  a  speedy 
trial;  should  be  informed  of  the  nature  and  cause  of  the 
accusation;  should  be  confronted  with  the  witnesses  against 
him,  and  should  haye  compulsory  process  for  obtaining 
witnesses,  and  the  assistance  of  counsel;  that  certain  guar^ 
an  ties  against  oppression  of  person  and  spoliation  of  prop- 
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erty  should  not  be  violated,  such  as  that  no  person  shoald 
be  deprived  of  life,  liberty,  or  property,  without  dne  process 
of  law,  and  that  private  property  should  not  be  taken  for 
public  use  without  just  compensation;  that  the  enumera- 
tion in  the  Constitution  of  certain  rights,  should  not  be 
construed  to  deny  or  disparage  others  retained  by  the  peo- 
ple; and  that  the  powers  not  delegated  to  the  United  States 
by  the  Constitution,  nor  prohibited  by  it  to  the  States,  were 
resenred  to  the  States,  respectively,  or  to  the  people.  These 
were  all  restraints  upon  the  general  Government.  Had  the 
population  of  the  United  States  continued  as  sparse  as 
when  the  Constitution  was  formed,  and  the  means  of  more 
rapid  intercourse  between  the  States  had  not  been  invented, 
it  is  possible  that  further  amendments  would  not  have  been 
demanded.  But  the  immense  development  of  the  resources 
of  the  country,  the  great  increase  of  population,  the  con- 
stant intercourse  between  the  States  by  steamer,  railway, 
and  telegraph,  changed  the  business  and  commercial  rela- 
tions of  the  States  to  each  other,  and  led  the  people  of  one 
section  to  seek  a  closer  union,  and  to  desire  a  greater 
authority  to  be  exercised  by  the  central  Government,  whilst 
the  peculiar  institutions  of  the  other  section,  and  the  differ- 
ent industries  they  developed,  led  its  people  to  desire  to 
limit,  rather  than  to  strengthen  the  central  authority.  Dif- 
ferences of  opinion  in  matters  of  internal  policy,  and  the 
estrangement  engendered  by  controversies  growing  out  of 
the  existence  of  slavery  in  some  of  the  States,  ultimately 
culminated  in  civil  war.  Men  then  saw  that  danger  was  to 
be  apprehended  in  a  direction  opposite  to  that  which  led 
to  the  original  amendments.  Restraints  upon  the  power 
and  action  of  the  States  were,  therefore,  suggested,  and  to 
impose  them  and  to  abolish  slavery,  the  great  cause  of  the 
civil  conflict,  the  new  amendments — the  Thirteenth,  Four- 
teenth, and  Fifteenth — were  adopted.  ''  While,  therefore,** 
to  quote  the  language  of  an  admirable  writer  and  eminent 
jurist.  Judge  Cooley,  ''  the  first  amendments  were  for  the 
purpose  of  keeping  the  central  power  within  due  limits,  at 
a  time  when  the  tendjdnej  to  centralization  was  alarming  to 
many  persons,  the  last  were  adopted  to  impose  new  restraints 
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on  State  soyereigDtj,  at  a  time  when  State  powers  had  nearly 
finoeeeded  in  destroying  the  national  soyereignty.  Of  these 
amendments,  it  may  be  safely  affirmed,  that  the  firsi  ten 
took  from  the  Union  no  power  it  onght  eyer  to  haye  exer- 
cised, and  that  the  last  three  required  of  the  States  the  sur- 
render of  no  power  which  any  free  goyernment  should  ever 
employ."  It  would  tend,  therefore,  to  defeat  the  great 
purpose  of  the  late  amendments,  if  to  any  of  them  we 
should  giye  the  narrow  construction  for  which  counsel 
contend. 

Private  corporations  are,  it  is  true,  artificial  persons,  but 
with  the  exception  of  a  sole  corporation,  with  which  we  are 
not  concerned,  they  consist  of  aggregations  of  individuals 
united  for  some  legitimate  business.  In  this  State  they  ore 
formed  under  general  laws;  and  the  Civil  Code  provides  that 
they  ''may  be  formed  for  any  purpose  for  which  individuals 
may  lawfully  associate  themselves.*'  Any  five  or  more  per- 
sons may  by  volantaiy  association  form  themselves  into  a 
corporation.  And  as  a  matter  of  fact,  nearly  all  enterprises 
in  this  State,  requiring  for  their  execution  an  expenditure 
of  large  capital,  are  undertaken  by  corporations.  They 
engage  in  commerce;  they  build  and  sail  ships;  they  cover 
our  navigable  streams  with  steamers;  they  construct  houses; 
they  bring  the  products  of  earth  and  sea  to  market;  they 
light  our  streets  and  buildings;  they  open  and  work  mines; 
they  carry  water  into  our  cities;  they  build  railroads,  and 
cross  mountains  and  deserts  with  them;  they  erect  churches, 
colleges,  lyceums,  and  theatres;  they  set  up  manufactories 
and  keep  the  spindle  and  shuttle  in  motion;  they  establish 
banks  for  savings;  they  insure  against  accident  on  land  and 
sea;  they  give  policies  on  life;  they  make  money  exchanges 
with  all  parts  of  the  world;  they  publish  newspapers  and 
books,  and  send  news  by  lightning  across  the  continent  and 
under  the  ocean.  Indeed,  there  is  nothing  which  is  lawful 
to  be  done  to  feed  and  clothe  our  people,  to  beautify  and 
adorn  their  dwellings,  to  relieve  the  sick,  to  help  the  needy, 
and  to  enrich  and  ennoble  humanity,  which  is  not  to  a  great 
extent  done  through  the  instrumentalities  of  corporations. 
There  are  over  five  hundred  corporations  in  this  Sfaite;  there 
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are  thirty  thousand  Id  the  United  States,  and  the  aggregate 
Talue  of  their  property  is  several  thoasand  millions.*  It 
would  be  a  most  singular  resnlt  if  a  constitational  provision, 
intended  for  the  protection  of  eyery  person  against  partial 
and  discriminating  legislation  by  the  States,  should  cease  to 
exert  such  protection  the  moment  the  person  becomes  a 
member  of  a  corporation.  We  cannot  accept  such  a  con- 
clnsion.  On  the  contraiy,  we  think  that  it  is  well  estab-  ^ 
lished  by  nnmeroos  adjudications  of  the  Supreme  Court  of 
the  United  States,  and  of  the  seyeral  States,  that  whenever 
a  provision  of  the  Constitution,  or  of  a  law,  guarantees  to 
persons  the  enjoyment  of  property,  or  affords  to  them 
means  for  its  protection,  or  prohibits  legislation  injuriously 
affecting  it,  the  benefits  of  the  provision  extend  to  corpora- 
tions, and  that  the  Courts  will  always  look  beyond  the  name 
of  the  artificial  being  to  the  individuals  whom  it  represents. 
The  case  of  the  Society  for  the  Propagation  of  the  Oospd 
in  Foreign  Parts  v.  The  !n>wn  of  New  Haven,  reported  in  the 
8lh  of  Wheaton,  furnishes  an  apt  illustration  of  this  doctrine. 
The  sixth  article  of  the  treaty  of  peace  with  Great  Britain 
of  1783  provided  that  there  should  be  ''  no  future  oonfisca^ 
tions  made  nor  any  prosecutions  commenced  against  any 
person  or  persons  for  or  by  reason  of  the  part  which  he  or 
they  may  have  taken  in  the  present  war,  and  that  no  person 
shall  on  that  account  suffer  any  future  loss  or  damage,  either 
in  his  person,  liberty,  or  property.'*  An  English  corporation 
claimed  the  benefit  of  this  article  with  reference  to  certain 
lands  in  Vermont  granted  to  it  before  the  revolution,  which 
the  Legislature  of  that  State  had  undertaken  to  give  to  the 
town  where  they  were  situated.  It  was  contended  that  the 
•  treaty  only  applied  to  natural  persons;  that  it  did  not 
embrace  corporations,  because  they  were  not  persons  who 
could  take  part  in  the  war,  or  could  be  considered  British 
subjects,  but  the  position  was  held  to  be  untenable.  The 
Court,  speaking  through  Mr.  Justice  Washington,  said  that 
the  argument  proceeded  upon  an  incorrect  view  of  the 
subject,  and  referred  to  the  case  of  The  Uniied  States  v. 

*Ttae  number  of  corporakiont  here  ttttod  1b  much  legs  than  the  number  actually 
•illHiigi    Tlien  ne  ovar  &▼•  tJuwuand  oorpuratloDi  In  OalilomUk  alone. 
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Deveaux  (6  Cranch,  86),  to  sliow  that  the  Coart,  when 
necessary,  will  look  beyond  the  name  of  a  corporation  to 
reach  and  protect  those  whom  it  represents. 

The  Constitntion,  in  defining  the  judicial  power  of  the 
United  States,  declares  that  it  shall  extend  to  ''controversies 
between  citizens  of  different  Stated,"  and  in  the  case  referred 
to  by  Mr.  Justice  Washington,  the  qnestion  arose  whether 
a  corporation  composed  of  citizens  of  one  State  could  sue  in 
the  Circuit  Court  of  the  United  States  a  citizen  of  another 
State,  and  it  was  held  that  it  could.  In  deciding  the  ques- 
tion, the  Court,  speaking  through  Chief  Justice  Marshall, 
i  said  :  ''  However  true  the  fact  may  be  that  the  tribunals  of 
the  State  will  administer  justice  as  impartially  as  those  of 
the  Nation  to  parties  of  every  description,  it  is  not  less  true 
that  the  Constitution  itself  either  entertains  apprehensions 
on  this  subject,  or  views  with  such  indulgence  the  possible 
fears  and  apprehensions  of  suitors,  that  it  has  established 
national  tribunals  for  the  decision  of  controversies  between 
aliens  and  a  citizen,  or  between  citizens  of  different  States. 
Aliens  or  citizens  of  different  States  are  not  less  susceptible 
of  these  apprehensions,  nor  can  they  be  supposed  to  be  less 
the  objects  of  constitutional  provision  because  they  are 
allowed  to  sue  by  a  corporate  name.  That  name,  indeed, 
cannot  be  an  alien  or  a  citizen,  but  the  persons  whom  it 
represents  may  be  the  one  or  the  other,  and  the  contro- 
versy is,  in  fact  and  in  law,  between  those  persons  suing 
in  their  corporate  character,  by  their  corporate  name,  for  a 
corporate  right,  and  the  individual  against  whom  the  suit 
may  be  instituted.  Substantially  and  essentially  the  parties 
in  such  a  case,  where  the  members  of  the  corporation  are 
aliens  or  citizens  of  a  different  State  from  the  opposite  party, 
come  within  the  spirit  and  terms  of  the  jurisdiction  conferred 
by  the  Constitution  on  the  national  tribunals.  Such  has 
been  the  universal  understanding  on  the  subject.  Bepeat- 
edly  has  this  Court  decided  causes  between  a  corporation 
and  an  individual  without  feeling  a  doubt  respecting  its 
j^      jurisdiction." 

The  same  point  was  presented  in  another  form  in  the 
case  of  Marshall  v.  Baltimore  and  Ohio  BaUroad  Company 
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(16  How.  326).  There  the  question  was  whether  a  citizen 
of  one  State  could  ane  in  the  Gircnit  Coart  of  the  United 
States  a  corporation  of  another  State,  and  a  similar  con- 
closion  was  reached.  After  referring  to  the  danse  of  the 
Constitution,  extending  the  judicial  power  of  the  United 
States  to  controversies  between  citizens  of  different  States, 
the  Coart  proceeded  to  consider  the  objections  urged  to 
treating  a  corporation  as  a  citizen,  so  far  as  it  might  be 
necessary  to  protect  the  corporators:  ''A  corporation,'* 
observed  Mr.  Justice  Orier,  speaking  for  the  Court,  *'  it  is 
said,  is  an  artificial  person,  a  mere  legal  entity,  invisible 
and  intangible.  This  is  no  doubt  metaphysically  true  in  a 
certain  sense.  The  inference,  also,  that  such  an  artificial 
entity  *  cannot  be  a  citizen  *  is  a  logical  conclusion  from  the 
premises,  which  cannot  be  denied.  But  a  citizen  who  has 
made  a  contract,  and  has  a  controversy  with  a  corporation, 
may  also  say,  with  equal  truth,  that  he  did  not  deal  with  a 
mere  metaphysical  abstraction,  but  with  natural  persons; 
that  his  writ  has  not  been  served  on  an  imaginary  entity, 
but  on  men  and  citizens;  and  that  his  contract  was  made 
with  them  as  the  legal  representatives  of  numerous  unknown 
associates,  or  secret  and  dormant  partners.'* 

''  The  necessities  and  conveniences  of  trade  and  business 
require  that  such  numerous  associates  and  stockholders 
should  act  by  representation,  and  have  the  faculty  of  con- 
tracting, suing,  and  being  sued  in  a  fictitious  or  collective 
name.  But  these  important  faculties,  conferred  on  them 
by  State  legislation,  for  their  own  convenience,  cannot  be 
wielded  to  deprive  others  of  acknowledged  rights.  It  is 
not  reasonable  that  those  who  deal  with  such  persons 
should  be  deprived  of  a  valuable  privilege  by  a  syllogism, 
or  rather  sophism  which  deals  subtly  with  words  and  names 
without  regard  to  the  things  or  persons  they  are  used  to 
represent." 

The  Fifth  Amendment  to  the  Constitution  declares  that 
"No  person  shall  be  held  to  answer  for  a  capital,  or  other- 
wise infamous  crime,  unless  on  a  presentment  or  indictment 
of  a  Grand  Jury,  except  in  cases  arising  in  the  land  or  naval 
forces,  or  in  the  militia,  when  in  actual  service  in  time  of 
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war  or  public  danger;  nor  shall  any  person  be  subject  for 
the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb; 
nor  shall  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself,  nor  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law;  nor  shall  private  property  be 
taken  for  public  use,  without  just  compensation.** 

From  the  nature  of  the  prohibitions  in  this  amendment,  it 
would  seem,  with  the  exception  of  the  last  one,  as  though 
they  could  apply  only  to  natural  persons*    No  others  can  be 
witnesses;  no  others  can  be  twice  put  in  jeopardy  of  life  or 
limb,  or  compelled  to  be  witnesses  against  themselves;  and, 
therefore,  it  might  be  said  with  much  force  that  the  word 
person  there  used  in  connection  with  the  prohibition  against 
the  deprivation  of  life,  liberty,  and  property  without  due 
process  of  law,  is  in  like  manner  limited  to  a  natural  person. 
But  such  has  not  been  the  construction  of  the  Courts.    A 
similar  provision  is  found  in  nearly  all  of  the.  State  Consti- 
tutions; and  everywhere,  and  at  all  times,  and  in  all  Courts, 
it  has  been  held,  either  by  tacit  assent  or  express  adjudica- 
tion, to  extend,  so  far  as  their  property  is  concerned,  to 
corporations.    And  this  has  been  because  the  property  of  a 
corporation  is  in  fact  the  property  of  the  corporators.    To 
deprive  the  corporatimi  of  its  property,  or  to  burden  it,  is  in 
fact,  to  deprive  the  corporators  of  their  properly  or  to  lessen 
its  value.    Their  interest,  undivided  though  it  be,  and  con«- 
stituting  only  a  right  during  the  continuance  of  the  corpora- 
tion to  participate  in  its  dividends,  and  on  its  dissolution  to 
receive  a  proportionate  share  of  its  assets,  has  an  appreciable 
value,  and  is  property  in  a  commercial  sense;  and  whatever 
affects  the  property  of  the  corporation  necessarily  affects  the 
commercial  value  of  their  interest.    If,  for  example,  to  take 
the  illustration  given  by  counsel,  a  corporation  created  for 
banking  purposes  acquires  land,  notes,  stocks,  bonds,  and 
money,  no  stockholder  can  claim  that  he  owns  any  particu- 
lar item  of  this  property^  but  he  owns  an  interest  in  the 
whole  of  it  which  the  Courts  will  protect  against  unlawful 
seizure  or  appropriation  by  others,  and  on  the  dissolution  of 
the  company  he  will  receive  a  proportionate  share  of  its 
assets.    Now,  if  a  statute  of  the  State  takes  the  entire  prop- 
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ertj,  who  suffers  loss  bj  the  legislation  ?  Whose  property 
is  taken  ?  Oertainlj  the  corporation  is  deprived  of  its  prop- 
erty; bniy  at  the  same  time,  in  eyery  jnst  sense  of  the  con- 
stitutional  gaaranty^  the  corporators  are  also  deprived  of 
ttieir  property. 

The  prohibition  against  the  deprivation  of  life  and  liberty 
in  the  same  clause  of  the  Fifth  Amendment  does  not  apply  to 
corporations,  because,  as  stated  by  counsel,  the  lives  and 
liberties  of  the  individual  corporators  are  not  the  life  and 
liberty  of  the  corporation. 

Nor  do  all  the  pririleges  and  immunities  of  citizenship 
attach  to  corporations.  These  bodies  have  never  been  con- 
sidered cithsens  for  any  oHier  purpose  than  the  protection 
of  the  property  rights  of  the  corporators.  The  8taiu8  of 
citizenship,  entitling  the  citizen  to  certain  priyileges  and 
immunities  in  the  several  States,  dees  not  belong  to  corpor- 
ations. The  special  privileges  which  citizens  acquire  by 
becoming  incorporated  in  one  State  cannot,  therefore,  be 
exercised  in  another  State  without  the  latter's  consent,  as 
was  held  in  Pwil  v.  Virginia^  8  Wall.  168,  although  such 
consent  will  generally  be  presumed  in  the  absence  of  posi- 
tive prohibition. 

Decisions  of  State  Oourts,  in  harmony  with  the  views  we 
have  expressed,  exist  in  great  numbers.  But  it  is  unneces- 
sary to  cite  them.  It  is  su£Scient  to  add  that  in  all  text- 
writers,  in  all  codes,  and  in  all  revised  statutes,  it  is  laid 
down  that  the  term  person  includes,  or  may  include,  cor- 
porations, which  amounts  to  what  we  have  already  said, 
that  vrhenever  it  is  necessary  for  the  protection  of  contract 
or  property  rights,  the  Oourts  will  look  through  the  ideal 
entity  and  name  of  the  corporation  to  the  persons  who  com- 
pose it  and  protect  them,  though  the  process  be  in  its  name. 
All  the  guaranties  and  safeguards  of  the  Oonstitution  for  the 
protection  of  property  possessed  by  individuals  may,  there- 
fore, be  invoked  for  the  protection  of  the  property  of  cor- 
porations. And  as  no  discriminating  and  partial  legislation, 
imposing  unequal  burdens  upon  the  property  of  individuals, 
would  be  valid  under  the  Fourteenth  Amendment,  so  no 
legislation  imposing  such  unequal  burdens  upon  the  prop- 
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erty  of  corporations  oan  be  maintained.  The  taxation, 
therefore,  of  the  property  of  the  defendant  npon  an  assess- 
ment of  its  yalne,  without  a  dedaotion  of  the  mortgage 
thereon,  is  to  that  extent  invalid* 

If  there  were  no  other  objection  to  the  assessment  we 
might  perhaps  order  judgment  for  the  amount  of  taxes  due 
upon  the  yaluation  of  the  property,  after  deducting  there- 
from the  amount  of  the  mortgage;  but  there  is  another 
objection  of  equal  significance,  which  goes  to  the  validity 
of  the  whole  assessment.  No  opportunity  was  afforded  to 
the  defendant  to  be  heard  respecting  it  before  the  State 
Board  of  Equalization.  It  was  made  by  the  Board  under  the 
tenth  section  of  Article  XIII  of  the  Constitution,  which 
declares  that  ''the  franchise,  roadway,  roadbed,  rails,  and 
rolling  stock  of  all  railroads  operated  in  more  than  one 
county  in  this  State  shall  be  assessed  by  the  State  Board  of 
Equalization  at  their  actual  value,  and  the  same  shall  be 
apportioned  to  the  counties,  cities  and  counties,  cities, 
towns,  townships  and  districts  in  which  such  railroads  are 
located,  in  proportion  to  the  number  of  miles  of  railway  laid 
in  such  counties,  cities  and  counties,  towns,  townships  and 
districts." 

Other  articles  of  the  Constitution,  and  laws  supplement- 
ing their  directions,  provide  for  the  assessment  by  county 
officers  of  all  property  except  **  the  franchise,  roadway,  road- 
bed, rails,  and  rolling  stock"  of  railroads  operated  in  more 
than  one  county,  for  a  hearing  by  property-holders  respect- 
ing the  assessment,  and  for  its  equalization  by  county 
boards.  Ample  security  is  thus  afforded  to  individuals 
against  erroneous  and  arbitrary  assessments.  But  the 
assessment  of  the  property  mentioned  of  railroads  operated 
in  more  than  one  county  is  placed  entirely  with  the  State 
Board.  In  People  v.  Supervisors  of  Sacramento  Couniy^  the 
Supreme  Court  of  the  State  said  that:  ''  It  is  the  manifest 
intent  of  the  Constitution  that  the  valuation  of  the  railroad 
property  mentioned  in  Section  10  of  Article  XIII  shall  be 
finally  fixed  and  determined  by  the  State  Board  of  Equaliza- 
tion. The  State  Board  has  the  exclusive  power  to  assess 
and  equalize  its  value.    Thus  the  Constitution  furnishes  a 
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system  for  the  assessment  of  railroads  operated  in  more 
than  one  oonntj,  whicb  is  separate  and  distinct  from  that 
provided  for  the  assessment  of  other  property;"  and,  again, 
''The  portion  of  the  section  qaoted  (the  portion  above)  is 
olearly  self-execnting.    We  are  at  a  loss  to  imagine  how  any 
statute  could  make  the  duty  of  the  State  Board  any  clearer 
than  does  this  distinct  and  positive  mandate  of  the  Consti- 
tution.    If  any  doubt  could  possibly  be  built  upon  the 
words  cited,  it  would  be  dispelled  by  the  first  clause  of  the 
same  section:  'All  property,  except  as  hereinafter  in  this 
section  provided,  shall  be  assessed  in  the  county,  city,  city 
and  county,  town,  township  or  district  in  which  it  is  situ- 
ated,  in  the  manner  prescribed  by  law.*    Thus,  by  the  very 
langaage  of  the  Constitution,  all  other  but  the  railroad 
property  mentioned  must  be  assessed  by  local  assessors,  in 
the  manner  prescribed  by  statute.    The  railroad  property 
must  be  assessed  in  the  manner  prescribed  by  the  section 
of  the  Constitution,  that  is,  by  the  State  Board,  without  the 
aid  of  statute."    (Pacific  Coast  Law  Journal,  vol.  8,  p.  103.) 
The  Political  Code  provides  that  the  assessment  shall  be 
made  by  the  State  Board  on  or  before  the  first  Monday  in 
May  of  each  year;  that  the  President,  Secretary,  Cashier,  or 
Managing  Agent,  or  such  officer  of  the  corporation  as  the 
Board  may  designate,  shall  furnish  to  the  Board,  on  or  be- 
fore the  first  Monday  of  April  of  the  year,  a  statemcDt 
signed  and  sworn  to  by  him,  showing  in  detail  the  whole 
number  of  miles  of  railway  owned,  operated,  or  leased  in 
the  State  by  the  corporation,  and  the  value  thereof  per  mile, 
and  all  its  property  of  every  kind  located  in  the  State,  the 
number  and  value  of  its  engines,  passenger,  mail,  express, 
l>sggage,  freight,  and  other  cars,  or  property  used  in  oper- 
ating or  repairing  the  railway  in  the  State,  and  on  railways 
which  are  parts  of  lines  extending  beyond  its  limits,  the 
amount  of  the  rolling  stock  in  use  during  the  year,  the  au- 
nnal  gross  earniugs  of  the  entire  railway,  and  the  propor- 
tionate annual  gross  earnings  of  the  same  in  the  State,  and 
such  other  facts  as  the  Board  may  in  writing  require;  and  that 
if  the  officer,  or  officers,  designated  fail  to  make  and  furnish 
such  statement,  the  Board  shall  proceed  to  assess  the  prop- 
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erty,  and  the  valnation  fixed  shall  be  final  and  conclusive. 
The  law  also  provides  that  the  property  shall  be  assessed 
at  its  actual  value;  that  the  assessment  shall  be  made  of  the 
entire  railway  in  the  State,  including  the  right  of  way,  road- 
bed, track,  bridges,  culverts,  and  rolling  stock;  that  the 
State  Board  shall  transmit  to  the  County  Assessor  of  each 
county  through  which  the  railway  runs  a  statement  showing 
the  length  of  its  main  track  within  the  county,  and  its  assessed 
value  per  mile  as  fixed  by  a  pro  rata  distribution  per  mile 
of  the  assessed  value  of  the  whole  property;  that  this  state- 
ment shall  be  entered  on  the  assessment  roll  of  the  county, 
and  that  at  their  first  meeting  after  its  receipt  by  the  County 
Assessor,  the  Board  of  Supervisors  of  the  county  shall  cause 
an  order  to  be  entered  in  the  proper  record  book  stating 
the  length  of  the  main  track,  and  the  assessed  value  of  the 
railway  lying  in  each  city,  town,  township,  school  district, 
or  lesser  taxing  district  in  the  county,  through  which  the 
railway  runs,  as  fixed  by  the  State  Board,  which  shall  con- 
stitute the  taxable  value  of  the  property  for  taxable  pur- 
poses in  the  district,  and  that  such  property  shall  be  taxed 
at  the  same  rates  as  the  property  of  individuals* 

We  have  no  doubt  that  further  legislation  might  have 
been  adapted  providing  for  notice  to  the  company,  and  a 
system  of  procedure  by  which  it  might  have  been  heard 
respecting  the  assessment.  We  do  not  understand  that 
the  Supreme  Court  of  the  State  intended  by  the  decision 
cited,  to  hold  that  the  10th  Section  of  the  Xlllth  Article  is 
self-executing,  except  to  the  extent  that  it  vests  complete 
power  in  the  State  Board  to  make  the  assessment  of  the 
property;  not  that  legislation  may  not  be  had  providing  for 
the  mode  in  which  the  powers  of  th«  Board  shall  be  exer- 
cised. Indeed,  the  concluding  section  of  the  article  author- 
izes any  legislation  necessary  to  give  effect  to  its  provisions. 
Unfortunately,  no  such  legislation  has  been  had.  The 
attempted  legislation  failed,  because  it  did  not  receive  in 
the  Legislature  the  constitutional  majority,  as  is  clearly 
shown  by  the  Circuit  Judge  in  his  opinion.  It  is  unneces- 
sary to  go  over  the  ground  he  has  completely  covered. 

The  presentation  to  the  State  Board  by  the  corporation  of 
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a  statement  of  its  property  and  of  its  value,  which  it  is  re- 
quired to  furnish,  is  not  the  equivalent  to  a  notice  of  the 
assessment  made  and  an  opportunity  to  be  heard  thereon. 
It  is  a  preliminary  proceeding,  and  until  the  assessment  the 
corporation  cannot  know  whether  it  will  have  good  cause  of 
complaint.  No  hearing  upon  the  statement  presented  is 
allowed,  and  when  the  assessment  is  made  the  matter  is 
closed;  no  opportunity  to  correct  any  errors  committed  is 
provided.  The  presentation  of  the  statement  can  no  more 
supersede  the  necessity  of  allowing  a  subsequent  hearing  of 
the  owners,  than  the  filing  of  a  complaint  in  Court  can  dis* 
ponse  with  the  right  of  the  suitor  and  his  contestant  to  be 
there  heard. 

There  being,  then,  no  provision  of  law  giving  to  the  com- 
pany notice  of  the  action  of  the  State  Board,  and  an  oppor- 
tunity to  be  heard  respecting  it,  is  the  assessment  valid  ? 
Would  the  taking  of  the  company's  property,  in  the  enforce- 
ment of  the  tax  levied  according  to  the  assessment,  be  de- 
priving it  of  its  property  without  due  process  of  law  ?  It 
seems  to  us  there  can  be  but  one  answer  to  these  questions. 
There  is  something  repugnant  to  all  notions  of  justice  in 
the  doctrine  that  any  body  of  men  can  be  clothed  with  the 
power  of  finally  determining  the  value  of  another's  prop- 
erty, according  to  which  it  may  be  taxed,  withont  affording 
to  him  an  opportunity  of  being  heard  respecting  the  correct- 
ness of  their  action.  And  the  injustice  is  strikingly  ap- 
parent when  the  property  consists  of  the  great  number  of 
particulars  which  go  to  make  up  the  taxable  estate  of  a  rail- 
road company,  requiring  for  any  just  estimate  of  their  value 
accurate  knowledge  upon  a  multitude  of  subjects,  not  usu- 
ally possessed  without  special  study.  We  cannot  assent  to 
any  such  doctrine.  It  conflicts  with  the  great  principle 
which  lies  at  the  foundation  of  all  just  government,  that  no 
one  shall  be  deprived  of  his  life,  his  liberty,  or  his  propr 
erty,  without  an  opportunity  of  being  heard  against  the  pro- 
ceeding. The  principle  is  as  old  as  Magna  Cliarta,  and  is 
embodied  in  all  the  State  Constitutions,  and  in  the  Four- 
teenth Amendment  of  the  Federal  Constitution.  The  provis- 
ion in  this  amendment  is  in  the  form  of  an  interdict  upon 
IS 
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tlie  States :  ''  Nor  shall  any  State  depriye  any  person  of  life, 
liberty,  or  property,  withont  due  process  of  law."  And  by 
due  process  is  meant  one  which,  following  the.  forms  of  law, 
is  appropriate  to  the  case,  and  just  to  the  parties  to  be  af- 
fected. It  must  be  pursued  in  the  ordinary  mode  prescribed 
by  the  law;  it  must  be  adapted  to  the  end  to  be  attained; 
and  it  must  give  to  the  party  to  be  affected  an  opportunity 
of  being  heard  respecting  the  justice  of  the  judgment 
sought.  Without  these  conditions  entering  into  the  pro- 
ceeding, it  would  be  anything  but  due  process.  If  it 
touched  life  or  liberty,  it  would  be  wanton  punishment,  or 
rather  wanton  cruelty;  if  it  touched  property,  it  would  be 
arbitrary  exaction.  It  is  significant  that  the  guaranty 
against  the  deprivation  of  property  without  due  process  of 
law  is  contained  in  the  clause  which  guarantees  against  a 
like  deprivation  of  life  and  liberty;  and  it  means  that  there 
shall  be  no  proceeding  against  either  without  the  observ- 
ance of  all  the  securities  applicable  to  the  case  recognized 
by  the  general  law,  by  those  principles  which  are  estab- 
lished in  all  constitutional  governments  for  the  protection 
of  private  rights.  Notice  is  absolutely  essential  to  the  var 
lidity  of  the  proceeding  in  any  case;  it  may  be  given  by 
personal  citation;  and,  in  some  cases,  it  maybe  given  by 
statute;  but  given  it  must  be  in  some  form.  If  life  and  lib- 
erty are  involved,  there  must  be  a  regular  course  of  judicial 
proceedings;  so,  also,  where  title  or  possession  of  property 
is  in  contention.  Bat  in  the  taking  of  property  by  taxar 
tion,  the  proceeding  is  more  summary  and  stringent.  The 
necessities  of  revenue  for  the  support  of  government  will 
not  admit  of  the  delays  attendant  upon  judicial  proceed- 
ings in  the  Courts  of  justice.  The  statute  fixes  the  rate  of 
taxation  upon  the  value  of  the  property,  and  appoints  offi- 
cers to  estimate  and  appraise  the  valae.  Due  process  of 
law  in  the  proceeding  is  deemed  to  be  pursued  when,  after 
.the  assessment  is  made  by  the  assessing  officers  upon  such 
information  as  they  may  obtain,  the  owner  is  allowed  a 
xeasonable  opportunity,  at  a  time  and  place  to  be  desig- 
nated, to  be  heard  respecting  the  correctness  of  the  assess- 
jmant,  and  to  show  any  errors  in  the  valuation  committed  by 
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the  officers.  Notice  to  him  will  be  deemed  snfficient,  if  the 
time  and  place  of  bearing  be  designated  by  statute.  Bat 
whatever  the  character  of  the  proceeding,  whether  judicial 
or  administrative)  summary  or  protracted;  and  whether  it 
tokes  property  directly,  or  creates  a  charge  or  liability 
which  may  be  the  basis  of  taking  it,  the  law  directing  the 
proceeding  must  provide  for  some  kind  of  notice,  and  offer 
to  the  owner  an  opportunity  to  be  heard,  or  the  proceeding 
will  want  the  essential  ingredient  of  due  process  of  law. 
Nothing  is  more  clearly  established  by  a  weight  of  author- 
ity absolutely  overwhelming  than  that  notice  and  opportu- 
nity to  be  heard  are  indispensable  to  the  validity  of  the  pro- 
ceeding. 

In  Davidson  v.  Ifeio  Orleans  the  Supreme  Court  of  the 
United  States  assumed  this  position  to  be  unquestionable. 
In  that  case  an  assessment  levied  on  certain  real  estate  in 
New  Orlerans,  for  draining  the  swamps  of  that  city,  was  re- 
sisted on  the  ground  that  the  proceeding  deprived  the  own- 
ers of  their  properly  without  due  process  of  law;  and  the 
Court  refused  to  disturb  it,  for  the  reason  that  the  pwners  of 
the  property  had  notice  of  the  assessment  and  an  opportu- 
nity to  contest  it  in  the  Courts.  After  stating  that  much 
misapprehension  prevailed  as  to  the  meaning  of  the  terms 
**  due  process  of  law,"  and  that  it  would  be  difficult  to  give 
a  definition  which  would  be  at  once  perspicuous,  compre- 
hensive, and  satisfactory,  the  Court,  speaking  through  Mr. 
Justice  Miller,  said  that  it  would  lay  down  the  following 
proposition  as  applicable  to  the  case:  ''That  whenever,  by 
the  laws  of  a  State,  or  by  State  authority,  a  tax,  assessment, 
servitude,  or  other  burden  is  imposed  upon  property  for  the 
public  use,  whether  it  be  for  the  whole  State  or  of  some 
more  limited  portion  of  the  community;  and  those  laws  pro- 
vide for  a  mode  of  confirming  or  contesting  the  charge 
thus  imposed,  in  the  ordinary  Courts  of  justice,  with  notice 
to  the  person,  or  such  proceeding  in  regard  to  the  property 
as  is  appropriate  to  the  nature  of  the  case;  the  judgment  in 
fluch  proceedings  cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law,  however  obnoxious  it 
may  be  to  other  objections."    (98  U.  S.  104.) 
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In  Sluart  y.  Palmer  the  meaning  of  tbese  terms  is  elabo- 
rately considered  by  tlie  Court  of  Appeals  of  New  York, 
with  reference  to  nnmerons  adjudications  on  the  subject. 
In  that  case  a  law  of  the  State  imposed  an  assessment  on 
certain  real  property  for  a  local  improyement,  without  no- 
tice  to  the  owner,  and  a  hearing,  or  an  opportunity  to  be 
beard  by  him,  and  the  Court  held  that  it  had  the  effect  of 
depriying  him  of  his  property  without  dne  process  of  law, 
and  was  therefore  anconstitntional.  Mr.  Justice  Earl, 
speaking  for  the  Court,  said:  '*I  am  of  opinion  that  the 
Const! tation  sanctions  no  law  imposing  such  an  assessment, 
without  a  notice  to,  and  a  heaving,  or  an  opportunity  of 
hearing,  by  the  owners  of  the  property  to  be  assessed.  It 
is  not  enough  that  the  owners  may  by  chance  haye  notice, 
or  that  they  may,  as  a  matter  of  fayor,  haye  a  hearing. 
The  law  must  require  notice  to  them,  and  giye  them  the 
right  to  a  hearing,  and  an  opportunity  to  be  heard:  It  mat* 
ters  not,  upon  the  question  of  the  constitutionality  of  such 
a  law,  that  the  assessment  has  in  fact  been  fairly  appor- 
tioned. The  constitutional  yalidity  of  a  law  is  to  be  tested, 
not  by  what  has  been  done  under  it,  but  what  may,  by  its 
authority,  be  done.  The  Legislature  may  prescribe  the 
kind  of  notice,  and  the  mode  in  which  it  shall  be  giyen,  but 
it  cannot  dispense  with  all  notice."  And  again,  that:  **No 
case,  it  is  belieyed,  can  be  found  in  which  it  was  decided 
that  this  constitutional  guaranty*'  (against  depriying  one  of 
his  property  without  due  process  of  law)  *'did  not  extend 
to  cases  of  assessments;  and  yet  we  may  infer  from  certain 
dicia  of  judges  that  their  attention  was  not  called  to  it,  or 
that  they  lost  sight  of  it  in  the  cases  which  they  were  con- 
sidering. It  has  sometimes  been  intimated  that  a  citizen 
is  not  depriyed  of  his  property,  within  the  meaning  of  this 
constitutional  proyision,  by  the  imposition  of  an  assess- 
ment. It  might  as  well  be  said  that  he  is  not  depriyed  of 
his  property  by  a  judgment  entered  against  him.  A  judg- 
ment does  not  take  property  until  it  is  enforced,  and  then 
it  takes  the  real  or  personal  property  of  the  debtor.  So  an 
assessment  may  generally  be  enforced,  not  only  against  the 
real  estate  upon  which  it  is  a  lien,  but^  as  in  this  case. 
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against  the  personal  property  of  the  owner  also;  and  by  it 
he  may  just  as  much  be  deprived  of  bis  property,  and  in 
the  same  sense,  as  the  judgment  debtor  is  deprived  of  his 
by  the  judgment.*'  (74  N.  Y.  188  and  195.)  We  concur  fully 
in  the  views  thus  forcibly  expressed. 

It  remains  to  consider  the  last  position  of  counsel,  that 
the  provisions  of  Article  XIII  of  the  Constitution  of  the 
State,  as  to  the  taxation  of  railroad  property,  are  to  be 
k'eated  as  conditions  upon  the  continued  existence  of  rail- 
road corporations.  On  the  hearing  this  position  seemed  to 
us  to  possess  some  force«  but  on  careful  consideration  its 
supposed  force  is  dissipated.  The  argument  is,  that  on  the 
original  creation  of  the  corporations  the  State  might  have 
imposed  any  conditions  whatever  as  to  the  manner  and  the 
amount  in  which  the  property  should  be  taxed;  that  under 
the  reserved  power  of  amendment  of  the  law  creating  the 
corporations,  the  State  could  at  any  time  afterwards  impose 
such  a  condition;  that  the  new  Ooustitution,  in  continuing 
the  defendant  and  other  railroad  corporations  in  existence, 
and  at  the  same  time  authorizing  the  taxation  of  their  prop- 
erty upon  a  valuation  different  from  that  at  which  the  prop- 
erty of  individuals  is  assessed,  imposed  that  condition 
upon  them,  and  that  the  subsequent  exercise  of  its  fran- 
chises by  the  defendant  implies  an  assent  to  such  con- 
dition. 

There  are  two  answers  to  this  argument.  In  the  first 
place,  Article  XIII  is  not  intended  to  make  any  change  in 
the  powers  or  rights  of  corporations  under  the  laws  of  the 
State.  It  treats  entirely  of  revenue  and  taxation,  and  of 
the  rules  which  shall  govern  the  assessment  of  the  property 
of  individuals  and  of  railroad  and  other  quasi  public  cor- 
porations. It  is  in  another  article  that  provisions  are  made 
for  the  control  of  railroad  corporations;  and  the  duties 
and  responsibilities  of  corporations  generally,  and  the 
power  of  the  State  over  them,  are  declared. 

In  the  second  place,  the  State,  in  the  creation  of  corpora- 
tions, or  in  amending  their  charters,  or  rather  in  passing  or 
amending  general  laws  under  which  corporations  may  be 
formed  and  altered,  possesses  no  power  to  withdraw  them 


278  The  Bailboad  Tax  Case.  [Gir.  Ct. 

OpinioD  of  the  Court — ^Mr.  Justice  Field.  [September, 


vben  created,  or  bj  amendment,  from  the  gaaranties  of  the 
Federal  Constitution.  It  cannot  impose  the  condition  that 
they  shall  not  resort  to  the  Conrts  of  law  for  the  redress  of 
injuries,  or  the  protection  of  their  property;  that  they  shall 
make  no  complaint  if  their  goods  are  plundered  and  their 
premises  invaded;  that  they  shall  ask  no  indemnity  if  their 
lands  be  seiised  for  public  use,  or  be  taken  without  due  pro- 
cess of  law;  or  that  they  shall  submit  without  objection  to 
unequal  and  oppressive  burdens,  arbitrarily  imposed  upon 
them;  that,  in  other  words,  over  them  and  their  property, 
the  State  may  exercise  unlimited  and  irresponsible  power. 
Whatever  the  State  may  do,  even  with  the  creations  of  its 
own  will,  it  must  do  in  subordination  to  the  inhibitions  of 
the  Federal  Constitution.  It  may  confer  by  its  general  laws 
upon  corporations  certain  capacities  of  doing  business,  and 
of  having  perpetual  succession  in  their  members.  It  may 
make  its  grant  in  these  respects  revocable  at  pleasure;  it 
may  make  the  grant  subject  to  modifications;  and  impose 
conditions  upon  its  use,  and  reserve  the  right  to  change 
these  at  will.  But  whatever  property  the  corporations  ac- 
quire in  the  exercise  of  the  capacities  conferred,  they  bold 
under  the  same  guaranties  which  protect  the  property  of  in- 
dividuals from  spoliation.  It  cannot  be  taken  for  public 
use  without  compensation;  it  cannot  be  taken  without  due 
process  of  law;  nor  can  it  be  subjected  to  burdens  different 
from  those  laid  upon  the  property  of  individuals  under  like 
circumstances. 

The  State  grants  to  railroad  corporations  formed  under 
its  laws  a  franchise,  and  over  it  retains  control,  and  may 
withdraw  or  modify  it.  By  the  reservation  clause  it  retains 
power  only  over  that  which  it  grants;  it  does  not  grant  the 
rails  on  the  road;  it  does  not  grant  the  depots  along  Bide  of 
it;  it  does  not  grant  the  cars  on  the  track  nor  the  engines 
which  move  them;  and  over  them  it  can  exercise  no  power, 
except  such  as  may  be  exercised  through  its  control  over 
the  franchise,  and  such  as  may  be  exercised  with  reference 
to  all  property  used  by  carriers  for  the  public.  The  reser- 
vation of  power  over  the  franchise — that  is,  over  that  which 
is  granted — makes  its  grant  a  conditional  or  revocable  con- 
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tract,  whose  obligation  is  not  impaired  by  its  revocation  or 
change.  The  Supreme  Court  established  in  the  Dartmouth 
College  case  that  the  charter  of  a  private  corporation  is  a 
contract  between  the  corporators  and  the  State,  and  tbat  it 
was,  therefore,  within  the  prohibition  of  the  Federal  Consti- 
tution against  the  impairment  of  contracts.  To  avoid  this 
result  the  States  have  generally  inserted  clauses  in  their 
Constitutions  reserving  a  right  to  repeal,  alter,  or  amend 
charters  granted  by  their  Legislatures;  or  to  repeal,  alter,  or 
amend  the  general  laws  under  which  corporations  are  al- 
lowed to  be  formed.  The  reservation  relates  only  to  the 
contract  of  incorporation,  which  without  such  reservation 
would  be  irrepealable.  It  removes  the  impediment  to  leg- 
islation touching  the  contract.  It  places  the  corporation  in 
the  same  position  it  would  have  occupied  had  the  Supreme 
Court  held  that  charters  are  not  contracts,  and  that  laws  re- 
pealing or  altering  them  did  not  impair  the  obligation  of 
contracts.  The  property  of  the  corporation,  acquired  in  the 
exercise  of  its  faculties,  is  held  independently  of  such  reserved 
power,  and  the  State  can  only  exercise  over  it  the  control 
which  it  exercises  over  the  property  of  individuals  engaged 
in  similar  business. 

The  case  of  Detroit  v.  Detroit  and  Howell  Plank  Road 
Company ^  in  the  Supreme  Court  of  Michigan,  is  in  point  ou 
both  of  the  propositions  stated.  An  Act  of  the  Legislature 
of  the  State,  amending  the  charter  of  the  company,  required 
it  to  remove  without  the  limits  of  the  city  of  Detroit  a  toll- 
gate  on  its  road,  then  within  the  limits.  The  effect  of  the 
Act  was  to  take  from  the  company  about  two  and  a  half 
miles  of  its  road,  upon  which  it  collected  tolls.  The  Act 
under  which  tHe  company  was  incorporated  reserved  a 
p<)wer  in  the  Legislature  to  repeal  and  amend  it  at  any  time, 
and  the  question  was  whether,  under  this  reservation,  the 
Legishiture  could  require  the  removal  of  the  toll-gate  out  of 
the  city,  and  it  was  held  tbat  it  could  not.  Ordinarily  a 
law  requiring  the  removal  of  a  toll-gate  from  one  place  to 
another  on  a  road  would  be  a  mere  police  regulation,  but 
here  it  was  something  more;  it  deprived  he  company  of 
compensation  for  the  use  of  its  road  within  the  city  limits — 
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that  is,  for  a  large  part  of  the  travel  over  it.  The  Conrt, 
speaking  through  Mr.  Justice  Gooley,  observed  that  there 
were  cases  in  which  amendments  to  charters  having  some 
resemblance  to  this  had  been  sustained;  and  cited  several 
which  involved  a  mere  police  regulation,  such  as  requiring 
a  railroad  company  to  build  a  station-house  and  stop  its 
trains  at  a  certain  locality;  to  permit  and  provide  for  the 
crossing  of  its  track;  and  to  unite  with  others  in  a  common 
passenger  station  for  trains  entering  a  city.  ''But,"  the 
Court  added,  "  there  is  no  well-considered  case  in  which  it 
has  been  held  that  a  Legislature,  under  its  power  to  amend 
a  charter,  might  take  from  the  corporation  any  of  its  sub- 
stantial property  or  property  rights.  In  some  cases  the 
power  has  been  denied  where  the  interest  involved  seemed 
insignificant.  The  case  of  Albany  etc.  R.  B.  Co.  v.  Broumdl 
(24  N.  Y.  346)  is  an  illustration.  It  was  there  decided  that 
although  the  Legislature  might  require  railroad  companies 
to  suffer  highways  to  cross  their  tracks,  they  could  not  sub- 
ject the  lands  which  the  companies  had  acquired  for  other 
purposes  to  the  same  burden,  except  in  connection  with  the 
provision  for  compensation.  The  decision  was  in  accord 
with  that  in  CommonioeaUh  v.  Essex  Go.  (13  Oray,  239,  253), 
in  which,  while  the  power  to  alter,  amend,  or  repeal  the 
corporate  franchises  was  sustained,  it  was  at  the  same  time 
declared  that '  no  amendment  or  alteration  of  the  charter 
can  take  away  the  property  or  rights  which  have  become 
vested  under  a  legitimate  exercise  of  the  powers  granted.* 
The  same  doctrine  is  clearly  asserted  in  Railroad  Company 
V.  Maine  (96  U.  S.  499),  and  is  assumed  to  be  unquestion- 
able in  the  several  opinions  delivered  in  the  Sinking  Fund 
Cases.    (99  U.  S.  700.) 

"  But  for  the  provision  of  the  Constitution  of  the  United 
States,  which  forbids  impairing  the  obligation  of  contracts, 
the  power  to  amend  and  repeal  corporate  charters  would  be 
ample  without  being  expressly  reserved.  The  reservation 
of  the  right  leaves  the  State  where  any  sovereignty  would  be, 
if  unrestrained  by  express  constitutional  limitations  and 
with  the  powers  which  it  would  then  possess.  It  might, 
therefore,  do  what  it  would  be  admissible  for  any  constitu- 
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tional  government  to  do  when  not  thus  restrained,  but  it 
could  not  ^o  what  would  be  inconsistent  with  constitutional 
principles.  And  it  cannot  be  necessary  at  this  day  to  enter 
upon  a  discussion  in  denial  of  the  right  of  the  Government 
to  take  from  either  individuals  or  corporations  any  property 
which  they  may  rightfully  have  acquired.  In  the  most 
arbitrary  times  such  an  act  was  recognized  as  pure  tyranny, 
and  it  has  been  forbidden  in  England  ever  since  Magna 
Oharla,  and  in  this  country  always.  It  is  immaterial  in 
what  way  the  property  was  lawfully  acquired,  whether  by 
labor  in  the  ordinary  avocations  of  life,  by  gift  or  descent, 
or  by  making  profitable  use  of  a  franchise  granted  by  the 
State,  it  is  enough  that  it  has  become  private  property,  and 
it  is  then  protected  by  the  'law  of  the  land.'"  (43  Mich. 
140-147.) 

We  have  already  extended  this  opinion  to  a  great  length, 
and  we  do  not  i^ink  it  necessary  or  important  to  notice 
other  positions  urged  by  counsel,  with  great  learning  and 
ability,  against  the  validity  of  the  taxes  for  which  the  pres- 
ent action  is  brought.  We  are  satisfied  that  the  assessment, 
upon  which  they  were  levied,  is  invalid  and  void,  and  judg- 
ment must  be  accordingly  entered  on  the  demurrer  for  the 
defendant,  and,  by  stipulation  of  parties,  the  judgment 
must  be  made  final. 

Sawteb,  Circuit  Judge,  concurring.  The  facts  of  this  case 
are  fully  stated  by  Mr.  Justice  Field,  and  need  not  be  re- 
peated here.  The 'questions  presented  are  of  the  gravest 
character,  and  of  the  utmost  importance  to  the  people  of 
California.  While  I  concur  in  the  conclusions,  and  in  the 
line  of  argument  adopted  by  my  associate,  I  shall  also  state, 
as  briefly  as  I  reasonably  can,  considering  the  gravity  of  the 
questions  discussed,  my  views  upon  the  points  involved. 

1.  In  my  judgment  the  word  ''person,"  in  the  clause  of 
the  fourteenth  amendment  to  the  national  constitution,  "No 
state  shall  *  *  *  deprive  any  person  of  life,  liberty,  or 
property,  without  due  process  of  law,  nor  deny  to  any  per- 
son  the  equal  protection  of  the  laws,"  includes  a  private 
corporation.    It  must,  at  least,  through  the  corporation, 
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include  the  natural  persons  who  compose  the  oorporationy 
and  who  are  the  beneficial  owners  of  all  the  property,  the 
technical  and  legal  title  to  which  is  in  the  corporation,  in 
trust  for  the  corporators.  The  fact  that  the  corporators  are 
united  into  an  ideal  legal  entity,  called  a  corporation,  does 
not  prevent  them  from  having  a  right  of  property  in  the 
assets  of  the  corporation,  which  is  entitled  to  the  protection 
of  this  clause  of  the  constitution.  Nor  does  the  interven- 
tion of  this  artificial  being  between  the  real  beneficial 
owners  and  the  state,  for  the  simple  purpose  of  the  conven- 
ient management  of  the  business  engaged  in,  enable  the 
state,  by  acting  directly  upon  the  legal  entity,  to  deprive 
the  real  parties  beneficially  interested  of  the  protection  of 
these  important  provisions.  In  the  language  of  Mr.  Pom- 
eroy,  one  of  the  counsel,  which  I  adopt:  ''Whatever  be  the 
legal  nature  of  a  corporation  as  an  artificial,  metaphysical 
being,  separate  and  distinct  from  the  individual  members, 
and  whatever  distinctions  the  common  law  makes,  in  carry- 
ing out  the  technical  legal  conception,  between  property  of 
the  corporation  and  that  of  the  individual  members,  still, 
in  applying  the  fundamental  guaranties  of  the  constitution, 
and  in  thus  protecting  rights  of  property,  these  meiaphysical 
and  technical  notions  mtist  give  way  to  (lie  reality.  The  truth 
cannot  be  evaded  that,  for  the  purpose  of  protecting  rights^ 
the  property  of  all  business  and  trading  coiporations  is  tlie  prop- 
erty of  the  individual  corporaiors.  A  state  act  depriving  a 
business  corporation  of  its  property  without  due  process  of 
law  does,  in  fact,  depHve  the  individual  coiporators  of  their 
property.  In  this  sense,  and  within  the  scope  of  these  grand 
safeguards  of  private  rights,  there  is  no  real  distinction 
between  artificial  persons,  or  corporations,  and  natural  per- 
sons." 

This  principle  is  recognized,  and  the  question  settled  for 
all  time  in  an  early  case  by  Chief  Justice  Marshall,  in  which 
he  says:  ''Aliens,  or  citizens  of  different  states,  are  not  less 
susceptible  of  these  apprehensions,  nor  can  they  be  sup- 
posed to  be  less  the  objects  of  constitutional  provisions, 
because  they  are  allowed  to  sue  by  a  corporate  name*  That 
name,  indeed,  cannot  be  an  alien,  or  a  citizen;  but  the  per- 


Dist.  Oal.]         The  Bailboad  Tax  Case.  283 

1882.]  Opinion  of  Sawyer,  C.  J.,  concnnring. 

BODS  whom  it  represents  may  be  the  one  or  the  other;  and 
the  controyersj  is,  in  fact  and  in  law,  between  those  peraoiia 
suing  in  their  corporate  cliarader  bj  their  corporate  name  for 
a  corporate  right,  and  the  individuais  against  whom  the  suii 
may  be  inatitiUed.  StibstanitdUj/  and  esseniiaUy  the  parlies  in 
such  a  case,  where  the  members  of  the  corporation  are  aliens 
or  citizens  of  a  different  state  from  the  opposite  party,  come 
within  the  spirit  and  terms  of  the  jurisdiction  conferred  by 
the  constitation  on  the  national  tribunals.*'  (Bank  of 
United  Slates  y.  Deveaux,  5  Gr.  87.)  It  is  upon  this  prin- 
ciple that  the  national  conrts  have  ever  since  entertained 
jorisdiction,  on  the  gronud  of  citizenship,  of  the  corpo- 
rators in  cases  wherein  corporations  are  the  parties  to  the 
records  The  cases  in  the  supreme  court  upon  this  point 
are  numerous,  and  too  familiar  to  require  further  citation. 
In  Society  etc.  v.  New  Haven,  8  Wheat.  464-489,  it  was  held 
that  a  corporation  was  protected  under  the  sixth  article  of 
the  treaty  with  England  of  1783,  which  reads:  ''There  shall 
be  no  confiscations  made,  nor  any  prosecutions  commenced 
against  any  person  or  persons  for  or  by  reason  of  tlie  part 
which  he,  or  they,  may  have  taken  in  the  present  war,  and 
that  no  person  shall,  on  that  account,  suffer  any  future  loss 
or  damage,  either  in  person,  liberty,  or  property,"  etc. 
The  word  ''person,"  in  the  civil  rights  act  of  congress  of 
April  20,  1870  (17  Stat.  13),  was  held  on  the  circuit  to  in- 
clude a  corporation.  (North  West  Fert.  Co.  v.  Hyde  Park,  3 
Biss.  481.)  In  HaUroad  Company  v.  Richmond,  96  U.  S. 
629,  the  supreme  court  assumes  that  a  corporation  is  in- 
cluded in  the  word  "person,"  as  thus  used  in  the  fotxrteehth 
amendment. 

The  word  "person"  is,  unquestionably,  much  broader  in 
its  signification  than  the  word  "citizen,"  and  the  change 
from  the  word  "citizen,"  in  the  first  clause  of  the  section, 
to  the  word  "person,"  of  so  much  larger  import  in  the  last, 
must  have  been  well  considered;  and  have  been  intended 
to  extend  the  shield  of  the  constitution  to  all  cases  which 
might  require  the  protection  of  this  wholesome  and  greatly 
needed  guaranty.  There  is  nothing  in  the  context  to  indi- 
cate a  purpose  to  limit  the  meaning  of  the  word  person  to 
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a  narrower  sense  tbao  the  word  ordinarily  and  naturally  im- 
ports; or  to  make  the  application  of  the  provision  partial 
only.  To  exclude  corporations  from  its  import,  would  be 
to  leave,  perhaps,  at  this  day,  the  far  larger  portion  of  the 
vast  capital  of  the  country  employed  in  great  enterprises, 
either  commercial,  manufacturing,  mining,  or  otherwise,  be- 
yond the  pale  of  its  protection.  There  is  no  good  reason 
for  excluding  the  property  of  corporations  from  the  protec- 
tion extended  to  other  property.  It  is  subject  to  all  the 
burdens,  and  it  should  be  entitled  to  all  the  immunities  of 
other  property.  It  is,  at  last,  the  property  of  natural  per- 
sons. The  provision  is  protective  and  remedial,  not  puni- 
tive in  character,  and  should,  therefore,  be  liberally ,  not 
sfricUyf  construed.  No  restriction  should  be  put  upon  the 
terms  not  called  for  by  the  exigencies  of  the  case,  or  by  the 
public  interests;  and  it  must  be  manifest  that  the  public 
interest  requires  that  the  broadest  signification  should  be 
adopted. 

Blackstone  treats  of  corporations  under  the  head  of 
Bights  of  Persons — chapter  XYIII,  under  this  head,  being 
devoted  to  the  subject.  He  says:  ''Persons,  also,  are 
divided  by  law  into  either  natural  persons  or  artificial," 
giving  a  definition  of  each.  (Book  I,  123.)  So,  also,  does 
Kent  (2d  vol.  316).  In  Untied  Slates  v.  Amedy  (11  Wheat. 
412),  wherein  a  person  was  indicted,  under  an  act  of  con- 
gress, for  destroying  a  vessel  belonging  to  a  corporation, 
the  supreme  court  held  that  a  corporation  is  a  person  within 
the  meaning  of  the  act.  The  court,  among  other  things, 
says :  **  The  mischief  intended  to  be  reached  by  the  statute 
is  the  same,  whether  it  respects  private  or  corporate  persons. 
That  corporations  an«  in  law,  for  civil  purposes,  deemed  per- 
sons,  is  uuquesiionalK^.^'  And  the  court  in  this  case  holds 
the  same  for  criminal  purposes  also;  and  in  criminal  cases 
statutes  are  strictly  construed.  So  in  regard  to  the  provis- 
ions of  the  fourteenth  amendment  under  consideration, 
''the  mischief  intended  to  be  reached**  by  the  amendment 
"  is  (lie  same,  wliet/ier  it  respects  private  or  corporals  persons.** 
(See  also  cases  cited  in  the  opinion.)  The  authorities  to  a 
similar  effect  are  numerous.     (See,  as  examples,  People  v. 
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Ins.  Co.^  15  Johns.  588;  Planters^  Bank  y.  Andreiaa^  8  Porter, 
404;  Kyd  on  Corp.  15;  Douglass  v.  Pacific  MaU  Steamship 
Co.,  4 Col.  304;  Slatey.  Nashville  UniversUy,  4  Hampb.  166.) 
There  are  many  other  cases  affording  support^  more  or  less 
direct,  to  this  yiew. 

In  Insurance  Co.  v.  New  Orleans  (1  Woods,  85),  it  was 
held  on  the  circuit  that  a  corporation  is  not  embraced 
in  the  word  ''person,"  as  nsed  in  the  amendment  under 
consideration,  and  the  supreme  court  of  California,  upon 
the  authority  of  that  case,  made  a  similar  ruling  in  Ceri' 
tral  Pacific  Railroad  Co.  v.  The  State  Board  of  Equaliza* 
Hon  (8  P.  C.  L.  J.  1155).    But  notwithstanding  their  high 
character  for  ability,  and  mf  respect  for  the  decisions  of 
the  judges  expressing  that  opinion,  I  am  compelled,  both 
upon  reason  and  authority,  to  think  that  the  other  is  the 
better  yiew.    Again,  with  respect  to  corporate  property, 
I  adopt  the  language  of  counsel,  which  expresses  my  yiew 
accurately  and  clearly:    **  Jite  properly  of  the  corporation  is 
in  reality  the  property  of  its  individual  corporalcrs*  .  A  state 
statute  depriying  a  corporation  of  its  property  does  de- 
priye  the  individual  coiporators  of  their  property.     These 
clauses  of  the  fifth  and  fourteenth  amendments,  and  the 
similer  clauses  of  the  state  constitution,  apply,  therefore, 
to  priyate  corporations,  not  alone  because  such  corporations 
are  'persons,*  within  the  meaning  of  that  word,  hut  also 
because  statuks  violating  their  prohibitions  in  dealing  unth  cor- 
porations must  necessamly  infringe  upon  the  lights  of  natural 
pei'sons.    In  applying  and  enforcing  these  constitutional 
guaranties,  corporations  cannot  be  separated  from  the  natural 
pa-sons  who  compose  tJiem,^'   The  decision  in  Dodge  y.  Woolsey 
(18  How.  331),  which  establishes  the  right  of  stockholders 
to  maintain  a  suit  against  the  directors  of  the  corporation 
and  state  officers  to  restrain  the  payment  by  the  one,  and 
the  collection  by  the  other,   of  a  tax  illegally  assessed 
against  the  corporation,  rests  upon  this  principle.     See, 
also,  Marshall  y.  Baltimore  and  Ohio  Railroad  Co.  (16  How. 
827).    But  a  corporation  itself  is,  in  my  judgment,  a  "per* 
son,**  within  the  meaning  of  the  constitutional  proyision  in 
question.    Such  has  been  the  ruling  in  all  cases  under 
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statutes  containing  the  word  ''person/'  unless  the  context 
clearly  indicated  a  more  limited  signification. 

2.  I  shall  not  spend  much  time  in  discassing  the  ques- 
tion whether  the  fourteenth  amendment  applies  only  to  the 
African  race.  Undoubtedly  the  negro  furnished  the  imme- 
diate occasion  and  motive  for  the  adoption  of  the  amend- 
ment; but  its  benefits  could  not  have  been  intended  to  be 
limited  to  the  negro.  The  protection  afforded  is  as  import- 
ant to  others  as  to  him,  as  is  clearly  shown  by  experience 
under  this  provision.  A  whole  race,  not  African,  lai^e 
numbers  of  whom  came  to  our  shores  under  the  solemn 
guaranties  of  stipulations  in  a  treaty  suggested  and  sought, 
and  in  great  part  framed  by  Ourselves,  to  promote  our  then 
supposed  interests,  were  among  the  first  to  invoke  this  very 
provision  of  the  fourteenth  amendment  to  protect  them, 
under  the  word  **  person,"  in  the  right  to  earn  an  honest 
living  by  honest  labor;  and  its  protecting  power  was  not  in- 
voked in  vain.  {ParrotCa  Chinese  Case,  6  Saw.  349;  In  re 
Ah  Cliong;  Chinese  Fisherman  Case,  6  Saw.  451.)  Who,  in 
view  of  past  experience,  shall  say  there  was  no  occasion 
to  extend  the  signification  of  the  word  '*  person*'  beyond 
the  negro?  And  are  all  other  races,  including  our  own,  to 
be  now  withdrawn  from  its  protecting  power  by  so  narrow 
and  unnatural  a  construction?  I  apprehend  not.  If  the 
line  cannot  be  drawn  at  the  negro,  then  no  other  can  be 
adopted  that  will  not  embrace  every  haman  being  in  his 
individual  character,  or  in  his  legal  association  with  his 
fellows  for  the  more  convenient  administration  of  his  prop- 
erty, and  more  successful  purauit  of  happiness.  I  appre- 
hend that  it  would  have  struck  the  world  with  some  aston- 
ishment, when  this  amendment  was  proposed  to  the  people 
of  the  United  States  for  adoption,  if  it  had  read:  **Nor 
shall  any  state  deprive  any  person  of  tiie  negro  race  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  deny 
to  any  person  of  the  negro  race  within  its  jurisdiction  the 
equal  protection  of  the  laws."  Yet  so  it  must,  in  effect,  be 
read,  if  its  operation  is  to  be  limited  to  that  race.  The 
rights  of  the  negro  are,  certainly,  no  more  sacred  or  worthy 
of  protection  than  the  rights  of  the  Caucasian  or  other  races; 
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and  the  security  of  the  rights  of  corporations,  and,  through 
them^  the  rights  of  the  real  parties — the  corporators — is  as 
of  great  public  importance  as  the  security  of  any  other 
private  interest. 

3.  Does  the  assessment  in  question,  made  in  strict  pur- 
suance of  the  provisions  of  the  Constitution  of  California, 
violate  that  clause  of  the  Fourteenth  Amendment  of  the 
National  Constitution  which  says  that  no  state  ''shall  de- 
prive any  person  of  life,  liberty,  or  property,  toUhout  due 
process  oflatd'^?  The  provision  of  the  state  constitution  under 
which  the  assessment  was  made  is  as  follows:  '*The 
franchise,  roadway,  roadbed,  rails,  and  rolling  stock  of  all 
railroads  operated  in  more  than  one  county  in  this  state 
shall  be  assessed  by  the  state  board  of  equalization  at  their 
actual  value,  and  the  same  shall  be  apportioned  to  the 
counties,  cities  and  counties,  cities,  towns,  townships,  and 
districts  in  which  such  railroads  are  located,  in  proportion 
to  the  number  of  miles  of  roadway  laid  in  such  counties, 
cities  and  counties,  cities,  towns,  townships,  and  districts." 
This  is  the  only  provision  affecting  this  question.  To  take 
one's  property  by  taxation  is  to  take  or  deprive  one  of  his 
property;  and  if  not  taken  in  pursuance  of  the  law  of  the 
land — in  some  due  and  recognized  course  of  proceedings, 
based  upon  well-recognized  principles  in  force  before,  and 
at  the  time  this  clause  was  first  introduced  into  the  various 
constitutions  and  the  legislation  of  the  country — is  to  take 
it  '*  without  due  process  of  law."  The  signification  of  these 
words  has  been  the  subject  of  judicial  consideration  and 
discussion  in  a  vast  number  of  cases;  and  their  import  has 
been  determined  to  be  the  same  as  that  of  equivalent  phrases 
in  Magna  Charta,  from  which  the  principle  adopted  was 
derived. 

I  shall  not  attempt  to  give  an  accurate  definition  of  the 
terms  ''  due  process  of  law,"  applicable  to  all  cases.  It  is 
not  necessary  for  the  determination  of  this  case  to  do  so. 
It  is  enough  to  say  that  it  has  been  settled  by  judicial 
decision,  that  whether  the  proceeding  be  judicial,  adminis- 
trative, or  legislative,  if  it  affects  life  or  liberty,  or  takes 
property  directly,  or  impo&es  a  charge  which  becomes  the 
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basis  of  taking  property,  some  kind  of  notice,  or  opportanify 
to  be  beard  od  bis  own  bebalf  and  to  defend  bis  rigbts, 
given  to  tbe  person  wbose  life  or  liberty  is  to  be  affected, 
or  wbose  property  is  to  be  taken  or  burdened  witb  tbe 
liability,  is  an  indispensable  element — an  essential  ingredi- 
ent— of  *'due  process  of  law."  No  one,  I  apprebend, 
would  for  a  moment  contend,  tliat  a  man's  life  or  his  liberty 
could  be  legally  taken  away  without  notice  of  tbe  proceeding, 
or  without  being  offered  an  opportunity  to  be  heard;  or  that 
a  proceeding  whereby  his  life  or  liberty  should  be  forfeited, 
or  permanently  affected,  without  notice  or  opportunity  to  be 
heard  in  his  own  defense,  could,  by  any  possibility,  be  by 
''  due  process  of  law.'*  In  such  cases  there  could  be  no 
just  conception  of  ''due  process  of  law  "that  would  not 
embrace  these  elements  of  notice  and  opportunity  to  be 
beard.  Any  conception  excluding  these  elements  would  be 
abhorrent  to  all  our  ideas  of  either  law  or  justice.  If  these 
elements  must  enter  into  and  constitute  an  essential  part  of 
due  process  of  law,  in  respect  to  life  and  liberty,  they  must 
also  constitute  essential  ingredients  in  due  process  of  law 
where  property  is  to  be  taken;  for  the  guaranty  in  the  con- 
stitution is  found  in  the  same  provision,  in  the  same  con- 
nection, and  in  the  identical  language  applicable  to  all. 
One  meaning,  therefore,  cannot  be  attributed  to  the  phrase, 
with  respect  to  property,  and  another  witb  respect  to  life 
and  liberty. 

Having  stated  the  principle,  which  I  conceive  to  be 
established  by  an  unbroken  line  of  authorities,  I  shall  refer 
to  some  of  them.  One  of  the  latest  and  most  instructive 
cases  upon  the  subject  was  recently  decided  by  the  court  of 
appeals  of  the  state  of  New  York,  from  which  I  shall 
extract  a  passage,  which  I  adopt,  as  expressing  my  own 
views  and  presenting  the  question  in  a  very  clear  and  satis- 
factory light.  It  involved  the  validity  of  an  assessmant  for 
a  public  street  improvement,  and  but  one  question,  which 
was  decisive  of  the  case,  was  examined  or  determined.  The 
question  was  as  to  the  validity  of  the  lata  under  which  the 
assessment  was  made.  The  court,  by  Mr.  Justice  Earl, 
says:  *' The  latter  assessment  could  be  made  without  any 


Dist.  Cal.]          The  Bailboad  Tax  Case.  289 

1882.]  Opinion  of  Sawyer,  C.  J.,  ooncarring. 

notice  to,  or  hearing  of,  any  person.  The  lav  requires  no 
notice,  and  a  provision  for  notice  cannot  be  implied.  Upon 
the  assumption  that  the  law  was  valid,  there  was  ample 
authority  for  the  commissioners  to  make  the  assessment  with- 
out any  notice  or  hearing.'*  (Stuart  v.  Palmer,  74  N.  T. 
186.)  The  judge  proceeds:  ''I  am  of  the  opinion  that  the 
constitution  sanctions  no  law  imposing  such  an  assessment 
without  a  notice  to  and  a  hearing,  or  an  opportunity  of  a 
hearing,  by  the  owners  of  the  property  to  be  assessed.  J2 
is  not  enough  that  the  owners  may  by  chance  have  notice^  or 
thai  they  may^  as  a  matter  of  favor,  hax^e  a  hearing,  Tlie  Jaw 
must  require  a  notice  to  them  and  give  them  a  right  to  a  hearing, 
and  an  opportunity  to  he  heard.  It  matters  not  upon  the 
question  of  the  constitutionality  of  such  a  law  that  the 
assessment  has  in  fact  been  fairly  apportioned.  The  con^ 
stiluiional  validity  of  a  law  is  to  be  tested,  not  by  what  has  been 
done  under  it,  but  what  may,  by  its  axUhoriiy,  be  done.  The 
legislature  may  prescribe  the  kiud  of  notice,  and  the  mode 
in  which  it  shall  be  given,  but  it  cannot  dispense  with  all 
notice."    (Id.  188.) 

*^The  legislature  can  no  more  arbitraiily  impose  an  assess^ 
mentfor  which  propetiy  may  be  taken  or  sold,  than  it  can  ren^ 
der  a  judgment  against  a  person  without  a  hearing.  It  is  a 
rule  founded  on  the  first  principles  of  natural  justice,  older 
than  written  constitutions,  that  a  citizen  shall  not  be  de- 
prived of  his  life,  liberty,  or  property  without  an  opportu- 
nity to  be  heard  in  defense  of  his  rights,  and  the  constitu- 
tional provision  that  no  person  shall  be  deprived  of  these 
without  due  process  of  law,  has  its  foundation  in  this  rule. 
Tliis  provision  is  the  most  important  guaranty  of  personal  rights 
to  be  found  in  the  federal  or  state  constitutions.  It  is  a  limita- 
tion upon  arbitrary  legislation.  No  citizen  shall  arbitrarily 
be  deprived  of  his  life,  liberty,  or  property.  This  the  leg- 
islature cannot  do,  nor  authorize  to  be  done.  *  Due  pro- 
cess of  law'  is  not  confined  to  any  judicial  proceedings,  but 
extends  to  every  case  which  may  deprive  a  citizen  of  his 
life,  liberty,  or  property,  whether  the  proceeding  be  judi- 
cial, administrative,  or  executive  in  its  nature.  This  great 
19 
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guaranty  is  always  and  eveiywhere  present  to  protect  the 
citizen  against  arbitrary  interference  with  these  sacred 
rights."    (Id.  190.)  *  ♦  *  ♦  » 

''^0  case,  it  ia  believed^  can  be  found  in  which  it  tvas  decided 
tJiat  the  coustUulional  g^uiraniy  did  not  extetid  to  cases  o/assesS" 
meniSy  and  yet  we  may  infer  from  certain  dicta  of  judges  thai 
their  attention  was  not  called  to  it,  or  that  they  lost  sight  of  it  in 
the  cases  which  they  were  considering.  It  has  sometimes  been 
intimated  that  a  citizen  is  not  deprived  of  his  property, 
within  the  meaning  of  this  constitntional  provision,  by  the 
imposition  of  an  assessment.  It  might  as  well  be  sajil  that 
he  is  not  deprived  of  his  property  by  a  judgment  entered 
against  him.  A  judgment  does  not  take  property  until  it  is 
enforced,  and  then  it  takes  the  real  or  personal  property  of 
the  debtor.  So  an  assessment  may  generally  be  enforced, 
not  only  against  the  real  estate  upon  which  it  is  a  lien,  but, 
as  in  this  case,  against  the  personal  property  of  the  owner 
also,  and  by  it  he  may  just  as  much  be  deprived  of  his  prop- 
erty, and  in  the  same  sense,  as  the  judgment  debtor  is  de- 
prived of  his  by  the  judgment."    (Id.  195.) 

Much  more  is  worth  quoting,  but  it  would  extend  this 
opinion  to  an  unreasonable  length. 

Thus  it  is  determined,  in  the  case  cited,  that  a  party  is  not 
only  entitled  to  notice  and  an  opportunity  to  be  heard,  but 
that  the  law,  or  constitution  itself,  must  expressly  provide 
for  notice.  This  decision  was  approved  by  the  supreme 
court  of  California  in  October  last,  in  MuUigan  v.  Smith, 
involving  the  validity  of  a  tax.  (8  P.  C.  L.  J.  499.)  Said 
McKinstry,  J.:  ''In  my  opinion,  the  statute  provides  no 
notice  or  process  by  means  of  which  the  property  own- 
ers can  be  subjected  to  the  judgment  of  the  county  court 
The  ad  is,  therefore,  voidf^  citing  Stuart  v.  Palmer,  supra; 
Cooley  on  Taxation,  266,  and  other  cases.  And  McKee,  J., 
in  the  same  case,  said:  "It  is  a  principle  which  underlies 
all  forms  of  government  by  law,  that  a  citizen  shall  not  be 
deprived  of  life,  liberty,  or  property  without  due  process  of 
law.  The  legislature  has  no  power  to  take  away  any  man's 
property,  nor  can  it  authorize  its  agents  to  do  so,  without  first 
^providing  for  personal  notice  to  be  given  to  him,  and  for  afuU 
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opportunity  of  time,  place,  and  iribiinal,  to  be  heard  in  defense 
of  his  rights.  This  constitutional  guaranty  is  not  confined  to 
judicial  proceedings,  hui  extends  to  every  casein  which  acUxMen 
may  be  deprived  of  life^  liberty,  or  property,  whether  the  pro- 
ceeding bejudicicd,  administrative,  or  execuiive  in  its  nature.^* 

In  Patten  t.  Green,  13  Gal.  329,  Mr.  Jastioe  Baldwin— all 
the  justices,  including  Mr.  Justice  Field,  concurring  in  the 
opinion — said:  '' We  think  it  would  be  a  dangerous  prece- 
dent to  hold,  that  an  absolute  power  resides  in  the  super* 
visors  to  tax  land  as  they  may  choose,  without  giving  any 
notice  to  the  owner.  It  is  a  power  liable  to  great  abuse;  The 
general  principles  of  law  applicable  to  such  tribunals  op- 
pose the  exercise  of  any  such  power.'*  The  raising  of  the 
tax  by  the  board  of  equalization  was  held  void  for  want  of 
notice.  Mr.  Webster,  in  the  Dartmouth  GoUege  case,  de- 
fined due  process  of  law,  or  **  the  law  of  the  land,"  as  '*  the 
general  law,  which  hears  before  it  condemns,  which  pro- 
ceeds upon  inquiry,  and  renders  judgment  only  after  trial." 
He  adds:  '^  Everything  which  may  pass  under  the  form  of- 
an  enactment  is  not '  the  law  of  the  land.*" 

In  Cooper  v.  Board  of  Works,  108  Eng.  Gom.  L.  181,  in 
which  was  in  question  the  action  of  the  board  of  public 
worksi  in  pursuance  of  a  statute  which  did  not  require  no- 
tice, Willes,  J.,  said:  '^  I  apprehend  that  a  tribunal,  which 
is  by  law  invested  with  power  to  affect  the  property  of  one  of 
her  majesty's  subjects,  is  bound  to  give  such  subject  an  op^ 
portunity  of  being  heard  before  it  proceeds.  And  that  that 
rule  is  of  universal  application,  and  founded  upon  the  plain- 
est principles  of  justice."  In  the  same  case,  Byles,  J.,  said: 
"  The  judgment  of  Mr.  Justice  Fortescue,  in  Doctor  Bent- 
ley's  case,  is  somewhat  quaint,  but  is  very  applicable,  and 
has  been  the  law  from  that  time  to  the  present."  He  says: 
''The  objection  for  want  of  notice  can  never  be  got  over. 
The  laws  of  God  and  man  both  give  the  party  an  opportu^ 
nity  to  make  his  defense,  if  he  has  any.  I  remember  to 
have  heard  it  observed  by  a  very  learned  man,  upon  such  an 
occasion,  that  even  God  himself  did  not  pass  sentence  upon 
Adam  before  he  called  upon  him  to  make  his  defense. 
'Adam,  where  art  thou?     Hast  thou  eaten  of  the  tree 
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whereof  I  commanded  thee  that  thou  shouldest  not  eat?^ 
(See  alBO  Philadelphia  t.  Miller,  49  Pa.  448;  Matler  of  Ford, 
6  Lans.  92;  Overivg  t.  FooU,  65  N.  T.  263;  Westervelt  v. 
Oregg,  12  Id.  209;  Ooolej  on  Const.  Lim.  355;  BtUler  v.  Svp. 
Sag.,  26  Mich.  22,  29;  Sedgwick  on  Stat,  and  Const.  Con- 
struction, Pomeroj's  ed.,  474  et  seq.,  and  notes;  Cooley  on 
Taxation,  266,  267.)  In  Davidson  v.  Neto  Orleans,  96  XJ.  S. 
97,  it  was  not  questioned,  but  assumed,  that  the  party  taxed 
must  have  an  opportunity  to  be  heard,  and  the  case  was  de- 
cided upon  that  theory. 

In  my  judgment,  the  authorities  establish,  beyond  all 
controversy,  that  somewhere  in  the  process  of  assessing  a 
tax  under  a  law,  or  a  state  constitution,  at  some  point  before 
the  amount  of  the  assessment  becomes  finally  and  irreTOca- 
bly  fixed,  the  statute,  or  the  state  constitution,  must  pro- 
Tide  for  notice  to  be  given  to  the  owner  of  the  property 
taxed,  and  an  opportunity  be  afforded  to  make  objections 
and  to  be  heard  upon  them.  In  some  form  or  manner  he 
must  be  afforded  an  opportunity  to  defend  his  interests.  In 
this  case  the  constitution  makes  no  provision  for  notice  or 
a  hearing,  and  the  answer  alleges  that  there  was  none,  which 
is  admitted  by  the  demurrer. 

4.  On  behalf  of  the  plaintiff,  what  purports  to  be  a  stat- 
nte  passed  March  14,  1881  (Statutes  1881,  p.  84),  is  cited, 
which,  it  is  insisted,  supplements  the  constitution,  and  pro- 
vides for  a  notice  and  hearing  upon  a  petition  filed  within 
five  days  after  the  assessment  is  made  upon  a  railroad.  But 
it  is  claimed  that,  although  published  in  the  volume  of  stat- 
utes for  the  year  1881,  as  a  statute,  the  bill  never  constitu- 
tionally passed,  and  that  it  is,  consequently,  no  law.  Sec- 
tion 15  of  article  lY  of  the  constitution  of  California 
provides,  ''that  on  the  final  passage  of  all  bills  they  shall 
be  by  yeas  and  nays  upon  each  bill  separately,  and  shall  be 
entered  on  the  journals,  and  no  bill  shall  become  a  law  wzjA" 
out  the  concurrence  of  a  majority  of  the  members  elected  to  each 
house,*^  Under  section  5  of  the  same  article  the  house  con- 
sists of  ^ighty  members,  of  whom  it  would  require  forty-one 
to  constitute  a  majority  of  the  members  elected  to  the 
house.    Upon  reference  to  the  published  journals  of  the 
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legislature,  it  appears  that  the  bill  ia  question  passed  the 
house  and  was  sent  to  the  senate,  where  it  was  amended  by 
adding  a  long  provision,  beiqg  the  very  provision,  if  any 
there  is,  which  gives  the  owners  of  railroads  of  the  class  in 
question,  dissatisfied  with  the  assessment,  a  right  to  file  a 
petition  *'  within  five  days  after  the  assessment  is  made  and 
entered  of  record  on  the  books  of  the  board,**  to  have  the 
assessment  corrected,  and  providing  for  proceedings  upon 
said  petition.  On  March  4th,  the  house  considered  the  sen- 
ate  amendment,  and  upon  a  call  of  the  yeas  and  nays,  as 
required  by  the  constitution,  thirty-^ine  members  voted  for 
the  amendment,  and  ihirty4wo  against  it,  there  being  four 
paired  and  not  voting;  thus  the  votes  in  favor  of  the  amend- 
ment were  two  less  than  a  majority  of  members  elected  to 
the  house,  and  the  bill  failed.  It  does  not  appear  that  the 
bill  '*  was  read  at  length.'*  The  speaker  declared  that  this 
was  not  the  final  action  of  the  house,  and  that  the  amend- 
ment concurred  in  by  a  vote  of  thirty-nine  yeas  to  thirty- 
two  nays  was  adopted.  An  appeal  having  been  taken  from 
this  decision  of  the  chair,  it  was  afterwards  laid  upon  the 
table.  Thereupon  two  members  filed  each  a  separate  pro- 
test against  the  decision  of  the  speaker  and  the  certificate 
that  the  bill  had  passed,  on  the  expressed  ground  that  it  did 
not  receive  the  vote  of  a  majority  of  the  members  elected  to 
the  house.  All  this  appears  upon  the  journal.  If  this  was 
not  the  final  action  of  the  house,  then,  as  there  was  no  fur- 
ther action,  the  act  never  finally  passed,  even  by  the  num- 
bers indicated.  (Assembly  Journal,  24th  session,  472-475.) 
The  bill,  therefore,  never  was  constitutionally  passed,  and 
never  became  a  law.  Whether  tho  bill  became  a  law  is  a 
question  of  law  of  which  the  court  will  take  judicial  notice. 
{SJierman  v.  Story,  30  Oal.  253;  OUawa  v.  Perkins,  94  U.  S. 
268;  Gardner  y.The  Collector,  6  Wall.  609,  510;  Post  v.  Sv^ 
pervisors,  105  IT.  S.  667.)  Under  the  decisions  of  the  courts 
upon  constitutional  provisions,  in  all  respects  similar  to  that 
in  the  present  constitution  of  California,  it  is  settled  that 
the  court,  to  inform  itself,  will  look  to  the  journals  of  the 
legislature.  So  the  supreme  court  of  the  United  States 
holds  where  it  is  so  decided  by  the  state  courts  in  constru- 
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ing  their  own  constitutions  and  laws.  (See  cases  last  cited.) 
I  am  not  aware  of  any  decision  of  tiie  supreme  ooart  of 
California  giring  a  different  constmctioa  to  the  state  eon- 
stitntion  as  it  now  stands.  Unless  this  mode  is  adopted  of 
resorting  to  the  joamals  to  ascertain  whether  a  statute  has 
been  legally  passed  or  not,  experience  and  the  number  of 
cases  that  have  already  arisen  under  similar  constitutional 
provisions  demonstrate  that  the  requirement  of  the  eonsti- 
tution^  that  the  Tote  shall  be  taken  by  yeas  and  nays  and  a 
majority  of  the  members  required  to  yotein  the  affirmative 
on  the  final  passage  of  an  act,  would  be  of  little  a^aQ. 
-While  we  think  the  case  of  Sherman  y»  Story  conrectiy  de- 
cided under  the  constitution  as  it  then  was,  we  are  of  the 
opinion  that  the  change  in  the  constitution  requires  a  change 
in  the  rule,  and  such  seems  to  be  the  view  ot  the  supreme 
court  of  California  in  WeU  t.  Kenjkld,  54  Cal.  111.  When 
California  adopted  the  provision  in  its  present  constitution » 
substantially  as  found  in  the  constitution  of  Illinois,  it  mnat 
be  deemed  to  have  adopted  with  the  proyision  the  settled 
construction  put  upon  it  by  the  courts  of  the  state  from 
which  it  was  taken.  The  leading  cases  upon  the  point  are 
Spangler  t.  Jacoby,  14  111.  278;  PteaooU  y.  Board  of  2Vuatoes 
etc.,  19  Id.  326;  (kbom  v.  Sialey,  5  West  Ya.  89,  and  the 
cases  cited  in  Sherman  v.  Story,  and  in  those  from  the  United 
Btates  supreme  court.  In  this  case  there  is  something  more 
than  an  omission  in  the  journals^  for  it  affirmatively  appears 
what  the  vote  was,  and  that  the  bill  did  not  pass  by  the  Tote 
required  by  the  constitution. 

Statutory  provisions  have  also  been  adopted,  which  ap* 
pear  to  be  designed  to  give  effect  to  this  change  in  tiie  oon*^ 
stitntion.  Section  256  of  the  political  code  requires  the 
minute  clerks  of  the  senate  and  assembly  to  ''  keep  a  cetred 
record  of  the  proceedings  of  their  respective  honsesi^  And 
sections  256  and  257  require  the  daily  prooeedings  to  be 
recorded  in  the  journals^  and  that  they  ^^must  be  read  by 
the  secretary  each  day  of  meeting,  and  then  be  authen* 
ticated  by  the  signatures  of  the  president  and  speaker  of  the 
respective  houses.*'  Section  1875  of  the  code  of  civil  pro« 
oedure  provides  that  ''courts  take  judicial  notice  ot  the 
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following  facta :  *  *  ^  Pablic  and  private  official  acts  of 
.the  kffialative,  executiye,  and  judicial  departments  of  this 
state  and  of  the  United  States/' etc.  «  »  «  ''In  all  these 
cases  the  conrt  may  resort  for  its  aid  to  appropriate  books 
or  documents  of  reference."  Section  1888  provides,  that 
''public  writings  are:  1.  The  written  acts,  or  records  of 
the  acts,  of  the  sovereign  authority  of  official  bodies  and 
tribunals,  and  of  public  officers,  legislative,  judicial,  and 
executive,  whether  of  this  state  or  of  the  United  States," 
etc.  And  section  1918  provides,  that  "official  documents 
may  be  proved  as  follows:  *  *  *  2.  The  proceedings 
of  the  legislature  of  this  state,  and  of  congress,  by  tiiejour- 
nala  of  those  bodies  respectively,  or  either  house  thereof, 
or  by  published  statutes  or  resolutions."  Thus  the  jour- 
nals of  the  legislature  are  put  upon  the  same  footing  as  the 
statutes.  We  think  there  can  be  no  doubt,  under  the  con- 
stitution of  the  state,  and  these  statutes,  that  we  may  look 
to  the  journals  to  see  what  action  was  in  fact  had  with  re- 
spect to  any  apparent  law,  as  published  in  the  volumes  of 
the  statutes  of  the  state;  and  looking  to  the  journals,  it 
affirmatively  appears  that  the  act  upon  the  statute  book  in 
question  never  did  become  a  law. 

Even  if  the  act  had  passed,  it  is  at  least  extremely  doubt- 
ful whether  the  notice,  or  time  for  filing  the  petition,  is 
sufficiently  definite  to  be  of  any  effect  The  assessment, 
nnder  the  provision,  might  be  made — even  if  the  party  is 
bound  to  notice  the  state  of  the  record  on  the  first  Monday 
of  May — the  five  days  might  elapse,  and  the  assessment  be 
transmitted  to  the  county  before  the  party  assessed  would 
know,  under  the  law,  that  it  had  been  made.  All  the  acts 
of  assessment  may  have  transpired  and  the  assessment  be- 
come final  before  the  first  Monday  of  May.  The  board, 
however,  is  not  required  to  make  it  before  that  day,  although 
it  might  do  so,  and  the  party  assessed  can  scarcely  be  ex- 
pected to  watch  its  proceedings,  from  day  to  day,  before 
the  time  fixed  by  the  law. 

There  being,  then,  no  such  statute  as  is  relied  on  in  ex- 
istence, the  validity  of  the  assessment  must  rest  alone  upon 
the  constitutional  provision  quoted  and  the  act  of  1880, 
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adding  sections  3664  and  3665  to  the  political  code;  and 
neither  provides  for  notice  of  any  kind  or  for  an  opportn- 
nitj  to  be  heard  in  any  stage  of  the  proceedings.  It  was, 
therefore,  made  without  due  process  of  law,  as  we  under- 
stand the  meaning  of  that  provision  as  used  in  the  fourteenth 
amendment  in  question. 

Section  3664  of  the  political  code,  as  adopted  in  1880,  re- 
quires the  president,  or  some  other  designated  officer  of 
the  class  of  corporations  in  question,  to  furnish  the  state 
board  of  equalization,  on  or  before  the  first  Monday  of 
April  in  each  year,  a  detailed  statement  of  the  whole  num- 
ber of  miles  of  road  operated,  the  number  of  cars,  amount 
of  rolling  stock,  and  their  valine,  the  gross  earnings,  and 
various  other  particulars;  and  requires  the  said  board,  on 
or  before  the  first  Monday  in  May,  to  assess  the  franchise, 
roadway,  roadbed,  rails,  and  rolling  stock.    It  is  urged,  on 
the  part  of  the  plaintiff,  that  this  provision  furnishes  suffi* 
cient  notice  and  opportunity  to  be  heard,  to  constitute  due 
process  of  law  on  this  point,  within  the  meaning  of  the  con- 
stitutional provision.     In  our  judgment,   this  position  is 
clearly  untenable.     This  is  simply  a  mode  adopted  for  ob- 
taining information  as  to  the  amount  and  general  value  of 
the  property  of  the  corporation,  as  a  basis,  in  part,  at  least, 
for  their  future  consideration  and  action  in  making  the  assess- 
ment.   It  is  but  a  preliminary  step,  and  not  the  assessment, 
or  any  part  of  the  assessment.    The  board  is  under  no  obli- 
gation to  adopt,  either  the  statement  as  to  what  the  prop- 
erty is,  or  its  value.     It  may  reject  it  altogether  and  adopt 
an  entirely  different  basis.    The  party  interested  is  entitled, 
at  some  point  of  the  proceeding,  to  know  what  action  the 
board  takes,  or  proposes  to  take,  and  to  an  opportunity  to 
be  heard,  as  to  its  propriety,  before  the  assessment  becomes 
fixed  and  irrevocable.    Other  classes  of  properiy  holders, 
also,  are  required  to  file  a  statement  of  their  property  under 
oath;  yet  in  the  scheme  adopted  for  their  assessment  an 
opportunity  to  be  afterwards  heard  is  provided. 

The  constitutions  of  the  state  and  nation  provide  that 
private  property  shall  not  be  ^' taken  for  public  use  without 
just  compensation."    When  parties  can  not  agree,  there 
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mast  be  some  mode  provided  for  ascertainiDg  the  valae  of 
property  so  proposed  to  be  taken  for  public  nse,  ander  the 
sovereign  light  of  eminent  domain.  Suppose  a  statute 
should  provide  a  board,  or  even  a  court,  to  assess  the  value 
of  property  proposed  to  be  taken  under  this  power,  for  rail 
road  purposes,  or  other  public  use,  and  should  give  the 
owner  of  the  property  no  notice  or  opportunity  to  be  heard, 
other  than  to  require  him  at  some  time,  say  a  month  ante- 
rior to  the  consideration  and  determination  of  the  amount 
to  be  paid,  to  furnish  such  board  or  court  a  similar  state- 
ment as  to  the  description  and  value  of  the  property  to  that 
required  by  section  3664,  which  the  party  might  do  or  omit 
to  do;  would*  a  subsequent  ex  parte  determination  of  the 
value  by  the  board  or  court  be  in  pursoance  of  due  process 
of  law  within  the  meaning  of  the  constitution  ?  I  appre- 
hend that  no  conrt  would  sustain  such  a  proceeding.  I  also 
think,  that  a  taking  for  the  purposes  of  taxation  under  such 
an  assessment,  without  notice  or  opportunity  to  be  heard, 
would  be  equally  within  the  inhibitory  provision  relating  to 
due  process  of  law,  and  equally  void. 

The  state  supreme  court  has  held  the  provision  in  the 
constitution  of  California,  authorizing  the  state  board  of 
equalization  to  assess  finally  the  railroads  of  the  class  in 
question,  to  be  self-executing,  requiring  no  legislation  of 
any  kind  to  carry  it  into  full  effect;  also,  that  the  provision 
is  mandatory.  (San  Francisco  and  North  Pacific  R.  B.  Co,, 
8  P.  C.  L.  J.  1061.) 

It  is  insisted  by  defendant  that,  this  being  so,  it  is  in- 
competent for  the  legislature  to  add  to  or  take  from  the  re- 
quirements found  in  the  constitution,  and  that  the  additional 
provision  of  section  3664,  as  adopted  in  1880,  is  void.  The 
view  already  expressed  upon  the  section  renders  it  unnec- 
essary now  to  determine  that  question,  although  presented 
by  the  record  and  argued  by  counsel.  It  would  seem,  how- 
ever, that  there  can  be  no  constitutional  objection  to  legis- 
lating upon  details  for  the  purpose  of  more  effectually 
carrying  out  the  scheme  of  the  constitution,  so  far  as  the 
legislation  is  not  inconsistent  with  any  of  its  provisions.  It 
is  a  general  rule  that  a  state  legislature  has  all  legislative 
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power  not  inhibited  by  the  oonstitation,  fstate  or  national. 
(Southern  Pacific  Bailwad  Co.  v.  Ortorif  6  Saw.  186.) 

This  being  so,  it  wonid  seem  that  the  legislature  might 
supplement  the  constitntional  provision  by  statatory  pro- 
visions, intended  to  more  perfectly  protect  the  rights  of  tiie 
parties  by  other  safegnardsi  whieh  are  not  inconsistent  with 
the  constitntional  provision.  But  as  this  is  a  question  more 
properly  belonging  to  the  state  courts,  we  do  not  deem  it 
desirable  to  decide  it  now. 

5.  Is  the  provision  of  the  state  constitution,  under  which 
the  assessment  in  question  was  made,  in  conflict  with  the 
provision  of  the  fourteenth  amendment  to  the  national  con- 
stitution, which  provides  that  no  state  "shall  deny  to  any 
person  the  equal  protection  of  the  laws"  ?  The  circuit  jus- 
tice has  discussed  this  question  so  fully,  and  satisfactorily, 
that  I  shall  have  little  to  add.  The  provision  is:  ''A  mort- 
gage, deed  of  trust,  contract,  or  other  obligation  by  which 
a  debt  is  secured,  shall,  for  the  purposes  of  assessment  and 
taxation,  be  deemed  and  treated  as  an  interest  in  the  prop- 
erty affected  thereby.  Except  as  to  railroad  and  other  quasi 
fyublic  corporation8f  in  case  of  debts  so  secured,  the  value  of 
the  property  affected  by  such  mortgage,  deed  of  trust,  con- 
tract, or  obligation,  less  the  value  of  such  security,  shall  be 
assessed  to  the  owner  of  the  property,  and  the  value  of  such 
security  shall  be  assessed  and  taxed  to  the  owner  thereof, 
in  the  county,  city,  or  district  in  which  the  property  affected 
thereby  is  situate.  .The  taxes  so  levied  shall  be  a  lien  upon 
the  property  and  security,  and  may  be  paid  by  either  psu*ty 
to  such  security;  if  paid  by  the  owner  of  such  security,  the 
tax  so  levied  upon  the  property  affected  thereby  shall  be« 
come  a  part  of  the  debt  so  secured;  if  the  owner  of  the 
property  shall  pay  the  tax  so  levied  on  such  security,  it 
shall  constitute  a  payment  thereon,  and  to  the  extent  of 
such  payment  a  full  discharge  thereof;  provided^  that  if  any 
sach  security  or  indebtedness  shall  be  paid  by  any  such 
debtor  or  debtors,  after  assessment  and  before  the  tax  levy, 
the  amount  of  such  levy  may  likewise  be  retained  by  such 
debtor  or  debtors,  and  shall  be  computed  according  to  the 
tax  levy  for  the  preceding  year.** 
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Whatever  -the  prop^iy,  then,  real  or  personal,  mortgaged 
to  seonreadebt,  the  yalae  of  the  debt  so  seonred,  in  the 
case  of  eyerybody,  exoepi  ^*  a  railroad  and  other  quasi  pyMic 
corpofxiiioH,'^  is  to  be  deducted  from  the  yalae  of  the  prop- 
erty mortgaged,  and  the  yalae  only  of  the  property  mort- 
gaged, ''  less  the  yalae  of  such  security,  shall  be  assessed 
and  taxed  to  the  owner  of  the  property,  and  the  yaloe  of 
such  security  shall  be  assessed  and  taxed  to  the  owner 
thereof."    That  is  to  say,  that,  whatever  the  nature  of  the 
property,  it  shall  be  taxed  to  the  real  owner.    But  in  the 
case  of  ^'a  railroad  or  other  ^uom  publie  corporation,*' 
there  is  to  be  no  reduction  of  the  yalae  of  the  mort^ged 
property,  and  the  whole  is  to  be  taxed  to  one  party,  whether 
he  in  reality  oipna  the  whole  or  not.     In  one  case,  if  prop- 
erty is  mortgaged  to  the  extent  of  half  ito  yalue,  the  owner 
is  taxed  upon  one  half  the  yalue,  and  the  owner  of  the  debt 
secured  is  taxed  upon  the  other  half.    But  in  the  other 
case,  the  owner  of  the  legal  title  to  the  property  is  assessed 
and  taxed  upon  the  whole  yalue  of  the  property,  and  the 
other  party,  who  is  interested  to  the  extent  of  one  half,  upon 
none.    A.,  a  natural  person,  has  fifty  thousand  dollars  in 
cash— rail  the  property  he  has — and  purchases  of  B.,  an- 
other natural  person,  a  piece  of  real  estate  for  one  hundred 
thousand  dollars,  that  being  its  actual  yalue,  paying  one 
half  down,  and  giving  a  mortgage  for  fifty  thousand  dollars, 
to  secure  the  balance  of  the  purchase  money.    The  consti- 
tution in  effect  says — ^and  in  this  instance  such  is  the  real 
actual  state  of  factfr-^that  A.  and  B.  each  has  fifty  thousand 
dollars  in  the  property,  one  half  not  having  been  paid  for 
by  A.,  and  each  shall  be  assessed  and  pay  a  tax  upon  his 
own  interest  in  it,  amounting  to  fifty  thousand  -dollars.    A., 
in  this  instance,  is  worth  only  fifty  thousand  dollars,  and  if 
he  pays  taxes  upon  a  larger  amount,  he  pays  taxes  upon 
property  he  does  not  really  own — ^upon  property  owned  by 
somebody  else*    This  seems  to  be  a  self-evident  proposi-* 
tion. 

C,  '' a  railroad,  or  other  quasi  public  corporation,*'  also 
has  fifty  thousand  dollars  cash,  and  purchases  of  B.,  for  its 
proper  use,  an  adjoining  piece  of  real  estate  for  one  hun- 


300  The  Bailboad  Tax  Cabs.  [Cir.  Gt. 

Opinion  of  Sawyer,  C.  J.,  concurring.  [September, 

dred  thousaDd  dollars,  which  is  also  its  actaal  value,  paying 
fifty  thousand  dollars,  and  giving  a  mortgage  to  secure  the 
balance  of  the  purchase  money.    In  this  case,  as  in  the 
other,  the  actual  interest  of  each  in  the  property  is  fifty 
thousand  dollars.     They  stand  precisely  upon  the  same 
footing  in  all  particulars  with  reference  to  the  property. 
0.  has  only  fifty  thousand  dollars  in  the  property — ^it  not 
having  paid  for  the  other  half — and  B.  the  rest.     But  in 
this  case  the  constitution  says  that  C.  shall,  nevertheless, 
be  assessed  for  and  pay  taxes  npon  the  whole  property, 
double  the  amount  he  reaUy  owns,  and  B.  shall  not  be  re- 
quired to  pay  anything.     That  is  to  say,  that  G.  shall  not 
only  pay  the  tax  on  its  own  property,  but  the  tax  upon  B.'s 
property;  that  money,  to  the  amount  of  the  tax  assessed 
upon  fifty  thousand  dollars  belonging  to  B.,  shall  be  taken 
by  the  state  or  county  from  G.,  and  appropriated  to  the  use 
and  for  the  benefit  of  B.,  to  liquidate  B.'s  share  of  the  pub- 
lic burdens.    This  sum,  being  so  much  more  than  G.'s  share 
of  the  public  burdens,  and  being  in  fact  B.'s  share,  the  re- 
sult of  the  operation  is,  not  only  to  take  so  much  property 
from  G.,  for  public  use,  without  compensation,  but  also  to, 
arbitrarily,  take  it  from  G.  and  apply  it  to  the  use  and  ben- 
efit of  another  private  party,  B.,  without  compensation. 
The  result  would  be  the  same,  whether  the  property  of  A., 
B.,  and  G.,  thus  situated  and  mortgaged,  is  land,  a  railroad 
operated  in  one  or  more  counties,  or  any  other  kind  of 
property. 

Does  a  law  which  authorizes  such  proceedings — such  dis- 
criminations—bear or  press  equally  upon  A.  and  G.,  or 
equally  upon  B.  and  G.?  Is  G.  equally  protected  in  its 
rights  of  property  with  A.,  or  equally  protected  with  B.  ? 
Although  situated  precisely  alike  with  reference  to  their 
property,  do  they  feel  the  pressure  of  the  public  burdens 
equally  and  alike  ?  The  question  does  not  appear  to  me  to 
admit  of  argument.  Upon  the  very  statement  of  the  propo- 
sition, it  seems  to  me  to  be  self-evident  that  a  law  authoriz- 
ing and  requiring  such  proceedings,  does  not  afford,  but 
expressly  denies  the  equal  protection  of  the  law.  The  con- 
stitution in  the  one  case  says  that  '*  the  mortgage,  deed  of 
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trust,  contract,  or  obligation"  shall  be  "  deemed  and  treated 
as  an  interest  in  the  land  affected  thereby/'  which,  in  the 
oases  sapposed,  together  with  the  debt  secured,  it  audonbt- 
edlj,  in  fact,  is;  but  in  effect  the  constitation  says  it  is  not 
so  in  the  other  case.    Different  kinds  of  property  may 
require  to  be  taxed  in  different  forms  and  modes,  in  order 
to  be  equally  taxed.    And  classifications  of  property,  for 
purposes  of  taxation,  should  have  reference  to  the  just 
equality  of  burdens,  so  far  as  that  is  practically  attainable. 
Classification  should  have  reference  to  the  differen  t  character, 
situation,  and  circumstances  of  the  property,  making  a  dif- 
ferent form  or  mode  of  taxation  proper,  if  not  absolutely 
necessary.    It  cannot  be  arbitrarily  made  with  mere  refer- 
ence to  the  nationality,  color,  or  character  of  the  owners, 
whether  natural  or  artificial  persons,  without  any  reference 
to  a  difference  in  the  character,  situation,  or  circumstances  of 
the  property.    If  the  arbitrary  discrimination  and  classifica- 
tion found  in  this  case  can  be  legally  made  under  the  national 
constitution,  and  the  law  of  the  land,  then  the  subordinate 
state  constitution,  or  law,  can  be  so  framed  as  to  dispose  of 
a  man's  rights  in  property  of  all  kinds  by  arbitrary  classifi- 
cation and  definition,  without  regard  to  the  real  facts,  cir- 
cumstances, or  condition  of  the  property.    A  person  may,  by 
such  subordinate  statutory  provisions,  be  classified  and  de- 
fined out  of  the  equal  protection  of  the  laws,  guaranteed  by 
the  national  constitution;  and  if  so,  with  reference  to  this 
provision,  he  can  also  be  classified  and  defined  out  of  uni- 
formity in  the  operation  of  the  laws  in  other  particulars;  out 
of  the  protection  of  due  process  of  law,  and  of  the  provision 
forbidding  a  law  impairing  the  obligation  of  contracts,  or 
taking  property  for  public  use  without  just  compensation; 
and,  indeed,  out  of  all  the  guaranties  of  the  constitution, 
state  or  national.     I  am  not  arguing  that  property  of  all 
kinds  may  not  be  taxed  where  it  is  found,  provided  all  own- 
ers are  put  upon  the  same  footing;  but  in  this  case  there  is 
a  personal  liability  sought  to  be  enforced  against  the  defend- 
ant for  taxes  not  imposed  upon  others  in  like  circumstances, 
without  any  means  provided  for  reimbursement,  such  as  are 


302  Thb  Bailboad  Tbx  Case.  [Gir.  Ot 

Opinion  of  Sawyer,  O.  J.,  concurring.  [September, 

applicable  to  others  similarly  situated^  by  the  party  who 
ought  to  pay  the  tax. 

What  constitutes  the  equal  protection  of  the  laws  is  well 
stated  in  Ah  Kow  y.  Nunan,  6  Saw.  662;  In  re  Ah  Fong,  3 
Id.  144;  Pearson  r.  PiyrOand,  69  Me.  278;  Portland  t. 
Bangor y  65  Me.  120;  MiBsouri  y.  Lewis,  101  U.  S.  22. 
See,  also,  Live  Stock  etc.  t.  Orescent  City  Co.,  1  Abb.  898; 
Parrotfs  Ohinese  Case,  6  Saw.  377.  That  inequality  and  dif- 
ferent principles  of  taxation  of  persons  similarly  situated, 
as  in  this  case,  are  violations  of  this  provision  seems  to  have 
been  already  determined  by  the  supreme  court  of  the  United 
States.  The  civil  rights  act,  as  re-enacted  in  1870,  and, 
again,  in  the  revised  statutes,  provides  that  -'alt  persons 
within  the  jurisdiction  of  the  United  States  shall  have  the 
same  right  in  every  «to^e  and  territory  *  *  *  to  the  full  and 
equal  benefit  of  all  laws  and  proceedings  for  the  security  of 
persons  and  property,  as  is  enjoyed  by  white  citizens,  and 
shall  be  subject  to  like  punishment,  pains,  penalties,  taxes, 
licenses,  and  exactions  of  every  kind,  and  to  no  other. "  (16  Stat. 
Ui,  sec.  16;  B.  S.  1977.) 

The  congress  which  passed  this  act  embraced  many  of  the 
members  who  were  in  the  congress  which  framed  and  pro- 
posed the  fourteenth  amendment;  and  they  may  be  supposed 
to  be  well  informed  as  to  the  purpose  and  scope  of  that 
amendment.  This  act  was  passed  in  pursuance  of  the  last 
clause  of  the  amendment,  as  a  part  of  the  appropriate  legis* 
laiion  to  enforce  its  provisions.  It  is,  therefore^  a  legislative 
construction,  as  to  the  scope  of  the  provision  inhibiting  the 
states  from  denying  to  any  person  the  equal  protection  of 
the  laws.  The  United  States  supreme  court  gives  the  amend- 
ment a  similar  construction  as  to  its  scope.  In  Strander  v. 
West  Virginia,  the  court  says  that  sections  1977  and  1978  of 
the  revised  statutes  '^  partially  enumerate  the  rights  and 
immunities  intended  to  be  granted  by  the  constitution,"  and 
after  quoting  section  1977,  as  above  set  out,  adds:  ''This 
act  puts  in  the  form  of  a  statute  what  had  been  substantially 
ordained  in  the  constitutional  amendment.  It  was  a  step 
toward  enforcing  the  constitutional  provision.*'  (100  U.  S. 
311.) 
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In  Mc  parte  Virginia,  the  court,  referring  to  Tennessee  v. 
Davis,  and  Slrauder  v.  West  Virginia,  said:  '^We  held  that 
the  fourteenth  amendment  seonres,  among  other  civil  rights 
to  colored  men,  when  charged  with  criminal  oflfenses  against 
a  state,  an  impartial  jury  trial,  by  jurors  indifferently  se- 
lected or  chosen  without  discrimination  against  such  jurors 
because  of  their  color.  We  held  that  immunity  from  any 
such  discrimination  is  one  of  the  equal  rights  of  all  persons, 
and  that  any  withholding  it  by  a  state  is  a  denial  of  the  equal 
protection  of  the  laws  toithin  the  meaning  of  the  amendment. 
We  held  that  such  an  equal  right  to  an  impartial  jury  trial, 
and  such  an  immunity  from  unfriendly  discrimination,  are 
placed  by  the  amendment  under  the  protection  of  the  gen- 
eral government,  and  guaranteed  by  it.  We  held,  further, 
that  this  protection  and  this  guaranty,  as  the  fifth  section 
of  the  amendment  expressly  ordains,  may  be  enforced  by 
congress  by  means  of  appropriate  legislation"  (100  U.  S.  345.) 

If  discrimination  in  fixing  the  qualifications  of  jurors  in- 
ferentially  violates  the  provisions  of  the  fourteenth  amend- 
ment, as  denying  the  equal  protection  of  the  laws,  it  is  not 
easy  to  perceive  why  discriminations  in  the  assessment  and 
collection  of  taxes,  expressly  made,  are  not  equally  so. 

Thus  it  appears,  that  the  supreme  court  regards  the  sec- 
tion quoted  as  within  the  scope  of  the  fourteenth  amende 
ment,  and  the  act  provides  that  every  person  ''shall  be 
subject  to  like  *  *  *  taxes,  licenses,  and  eocadions  of  evety 
kind,  and  to  no  other,  as  *' white  citizens,"  and  this  is  held 
to  be  appropriate  legislation  to  enforce  the  amendment. 
We  have  already  seen  that  this  defendant  is  subjected  to 
taxes  and  exactions  other  than,  and  different  from  those 
imposed  upon ''white  citizens."  We  have  already  held 
that  the  word  "  person,"  as  to  property  rights,  as  used  in 
the  amendment  in  question,  includes  a  corporation,  and  as 
used  in  the  provision  of  the  statuto  cited,  it  includes  a  cor- 
poration by  express  definition  of  the  statute  itself,  which 
says,  in  terms:  ''In  determining  the  meaning  of  the  revised 
statutes  *  *  *  the  word  '  person*  may  extend  and  be 
applied  to  partnerships  and  corporations."  (Page  1,  tit.  I, 
0.  1,  sec.  1.) 
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Tbe  provision  of  the  constitution  of  tbe  state  of  Cali- 
fornia in  question,  therefore,  violates  the  provision  of  the 
fourteenth  amendment  in  denying  to  defendant  the  equal 
protection  of  the  laws. 

''An  unconstitutional  law  is  void,  and  is  no  law."  (Ex 
parie  Sitbold,  100  U.  B.  376.)  ''The  constitution  and  laws 
of  the  United  States  are  the  supreme  law  of  the  land,  and 
to  those  every  citizen  of  the  United  States  owes  obedience, 
whether  in  his  individual  or  official  capacity.  *  *  *  The 
laws  of  the  state,  in  so  far  as  they  are  inconsistent  with  the 
laws  of  congress  on  the  same  subject,  cease  to  have  effect 
as  laws."    (Id.  392,  397.) 

6.  It  is  further  urged  on  the  part  of  plaintiff,  that  under 
the  state  constitution,  the  legislature  is  authorized  to  alter 
or  repeal  the  laws  under  which  corporations  are  formed — 
they  cannot  be  properly  called  charters — and  that  this  mode 
of  taxing  corporations,  in  effect,  operates  as  an  amendment 
of  the  act  authorizing  the  formation  of  corporations;  and 
that  corporations  hold  their  franchises  in  subordination  to 
that  provision. 

The  proceeding  in  question  is  either  taxation,  or  some- 
thing else;  either  an  exercise  of  the  sovereign  right  of  taxa- 
tion, or  the  exercise  of  some  other  power;  either  taxation, 
or  not  taxation.  The  provision,  in  express  terms,  purports, 
on  its  face,  to  provide  for  taxation.  The  convention  that 
framed  the  article,  and  the  people  when  they  adopted  it, 
evidently  must  have  supposed  they  were  providing  a  scheme 
of  taxation.     The  provision  admits  of  no  other  construction. 

The  provision  is  found  in  the  chapter  entitled  "Revenue 
and  Taxc^tion,**  and  the  section  says,  "for  the  purpose  of 
assessment  and  taxation,*'  etc.  If  the  proceeding  is  taxation, 
then  it  provides  and  can  only  provide  for  taking  from  the  de- 
fendant an  amount  of  money  equal  to  its  just  share  of  the 
public  burden  to  be  discharged  by  the  taxation,  and  nothing 
more.  Anything  beyond  that,  is  taking  private  property 
for  public  use  without  compensation.  If  the  proceeding  is 
taxation,  there  is  no  necessity  for  resorting  to  any  other 
provision  of  the  constitution.  If  it  is  not  taxation — ^if  the 
amount  demanded,  or  the  principle  adopted,  is  imposed  as 
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a  condition  of  continued  existence,  or  as  a  limitation  of  its 
right  to  exercise  its  franchise,  then  it  is  an  annual  bomis  de- 
manded for  the  franchise,  or  the  privilege  of  existence,  such 
as  was  formerly  often  demanded  and  paid  by  corporations 
for  the  special  privileges  given  by  special  charters,  where 
there  were  no  restrictions  upon  the  legislative  power  upon 
the  subject,  and  is  not  taxation.  If  it  is  a  bonus  demanded 
and  paid  for  this  right,  then,  in  addition^  the  corporation  is 
subject  to  taxation  upon  its  property,  for  under  the  consti- 
tution all  property  must  be  taxed.  ''AH  property  in  the 
state,**  says  the  constitution,  ''not  exempt  under  the  laws 
of  the  United  States,  shall  be  taxed  in  proportion  to  ils 
value,  to  be  ascertained  as  provided  by  law."  (Art.  XIII. 
sec.  1.)  And  section  6  of  the  same  article  says,  that  ^*th6 
power  of  taxation  shall  never  be  surrendered  or  suspended  by 
any  grants  or  oontraety  to  which  the  state  shaU  be  a  party.**  If, 
therefore,  the  provision  of  section  4,  relative  to  "  railroad 
or  other  quasi  public  corporations,"  is  a  term  or  condition  of 
the  eontrad  upon  which  its  existence  and  further  exercise  oi 
its  franchises  depend,  then  it  must  still  be  liable  to  taxation 
on  its  property  in  the  proper  mode.  By  a  contract  author- 
ising certain  persons  to  form  a  corporation  and  exercise  its 
franchises,  however  valuable  the  consideration  received,  the 
state  cannot,  as  we  have  seen,  surrender  or  suspend  its 
right  to  tax  its  property  besides,  as  all  other  property  is 
taxed.  Other  taxpayers  are  entitled  to  have  the  property 
of  the  corporations  properly  taxed.  Again,  if  the  submis- 
sion to  this  mode  of  what  is  called  taxation  becomes  a  valid 
condition  of  the  continuance  or  the  further  existence  of  the 
corporation  and  the  further  exercise  of  its  franchises,  then 
a  refusal  to  pay  the  tax  is  a  violation  of  the  conditions  of 
its  being,  and  Uie  courts,  upon  a  proceeding  for  the  purpose 
by  the  state,  in  the  nature  of  a  quo  warratUo^  would  prob- 
ably adjudge  the  forfeiture  of  its  charter,  and  wind  up  its 
affiiirs.  This  would  be  the  appropriate  remedy.  I  appre- 
hend that  no  court  wonld  so  adjudge  under  the  present  con- 
stitution on  that  ground.  It  is  clear  to  me,  therefore,  from 
these  considerations  and  the  express  terms  themselves  of 

the  constitution,  that  the  provision  in  question  attempts  to 
20 
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provide  only  for  exercising  the  sovereign  power  of  taxation 
— has  no  other  end  to  accomplish,  and  accomplishes  no  other 
purpose;  and  that  the  rights  of  the  parties  must  be  deter- 
mined on  that  hypothesis  alone. 

Again,  the  general  act  authorizing  the  formation  of  cor- 
porations confers  upon  those  complying  with  its  provisions 
certain  rights,  franchises,  and  privileges.  It  endows  the 
parties  as  organized  with  certain  faculties  and  capacities, 
the  result  being  to  give  them  in  their  united  character,  un- 
der a  certain  name,  a  capacity  to  do  business  and  acquire 
property.  A  law  merely  authorizing  the  formation  of  a  cor- 
poration gives  the  corporation  formed  no  property.  That 
must  be  acquired  by  the  corporation  for  itself.  The  legis- 
lature, under  the  various  guaranties  of  the  constitution, 
state  and  national,  can  only  take  away,  limit,  enlarge,  or 
modify  that  which  it  gave.  And  what  is  given  in  the  crea* 
tive  act  is  simply  its  capacities;  its  legal  faculties,  including 
all  such  as  are  essential  to  its  corporate  existence;  all  those 
powers  which  are  strictly  corporate,  being  those  powers 
which  can  only  be  given  by  legislative  act;  powers  not  pos- 
sessed by  natural  persons  or  partnerships,  acting  in  their 
natural,  individual,  or  associate  characters,  independent  of 
legislation.  These  strict  corporate  powers  I  attempted  to 
define  in  OriorCa  Case,  6  Saw.  187.  The  powers  thus  given, 
essential  or  otherwise,  and  their  future  exercise,  may  be 
modified  or  otherwise  affected  by  subsequent  legislation. 
A  corporation  having  been  formed  with  capacity  to  acquire 
and  hold  property,  the  legislature  may,  doubtless,  grant  to 
it,  as  well  as  to  natural  persons  capable  of  taking,  property 
rights;  but  such  rights  of  property,  when  once  vested,  can 
no  more  be  withdrawn  than  the  property  acquired  from 
other  sources,  or  than  property  granted  to  or  acquired  by 
natural  persons.  The  property  acquired  in  the  exercise  of 
its  corporate  faculties,  from  whatever  source  derived,  is  the 
property  of  the  metaphysical  being  called  the  corporation, 
held,  however,  in  trust  for  the  sole  benefit  of  the  corpora- 
tors. As  such,  it  is  protected  like  all  other  property,  and 
can  only  be  taken  by  the  law  of  the  land,  in  some  one  of  the 
modes  not  inhibited  by  the  constitution.    It  cannot,  in  my 
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judgmenty  be  taken  even  as  a  farther  condition  of  corporate 
existence  without  the  assent  of  the  corporation  or  its  corpo- 
rators.    There  is  no  consent  in  this  case  to  submit  to  anj 
such  conditions,  and  that  is  not  the  basis  upon  which  the 
action  is  brought.    There  is  no  promise  to  pay  a  bonus  set 
out  in  the  complaint  upon  which  an  action  can  be  main- 
tained.    I  apprehend  that  a  mere  provision  in  the  form  of 
a  statute  or  a  state  constitution  adopted  after  the  formation 
of  a  corporation,  that  corporations  under  the  law  should 
cease  to  exist  unless  they  surrender  to  the  state  all  the  prop- 
erty theretofore  acquired  by  the  corporation,  would  be  void. 
And  power  to  demand  a  part,  as  a  condition  of  existence, 
however  small,  is  power  to  demand  all.    Such  a  statutory 
demand  would  be  but  a  flimsy  guise  or  pretext  for  evading 
all  the  guaranties  of  the  constitution,  which  would  not  for  a 
moment  be  tolerated.    It  would  be  to  seek  indirectly  whafr 
could  not  be  attained  directly,  the  accomplishment  of  an 
unlawful  end  by  what,  at  best,  is  but  apparently  lawful 
means.     (See  on  this  point  ParroU^s  Chinese  Case,  6  Saw. 
349;  opinion  of  Hoffman,  J.)    In  that  case  I  had  occasion 
to  say:  ''The  end  being  unlawful  and  repugnant  to  the  su- 
preme law  of  the  land,  it  is  equally  unlawful  and  equally  in 
violation  of  the  constitution  and  treaty  stipulations  to  use 
any  means,  however  proper,  or  within  the  power  of  the  state 
for  lawful  purposes,  for  the  attainment  of  that  unlawful  end^. 
or  accomplishment  of  that  unlawful  purpose.    It  cannot  be 
otherwise  than  unlawful  to  use  any  means  whatever  to  ac- 
complish an  unlawful  purpose.    This  proposition  would 
seem  to  be  too  plain  to  require  argument  or  authority.   Yet 
there  is  an  abundance  of  authority  on  the  point,  although 
perhaps  not  stated  in  this  particular  form.  (Brotvn  v.  Maiy^ 
land,  12  Wheat.  419;  Ward  v.  Maryland,  12  Wall.  431;  Wood- 
Tuffy.  Parham,  8  Id.  130-140;  Hinson  v.  io«.  Id.  152;  Wei- 
ton  V.  JUisaouri,  91  U.  S.  279-282;  Cook  v.  Pennsylvania,  97 
Id.  673.)  " 

The  observations  of  Mr.  Justice  Field,  in  Cummings  t. 
Missouri,  4t  Wall.  325,  are  pertinent  in  this  connection.  He 
said:  ''The  deprivation  is  effected  with  equal  certainty  in 
dhe  one  case  as  it  would  be  in  the  other,  but  not  with  equal 
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directness.  The  purpose  of  tLe  law-maker  in  the  ease  sup- 
posed would  be  openly  avowed;  in  the  case  existing  it  is 
oulj  disguised.  The  legal  result  must  be  the  same;  for 
what  cannot  be  done  directlj  cannot  be  done  indirectly. 
The  constitution  deals  with  substance,  not  shadows.  Its 
inhibition  was  levelled  at  the  thing,  not  the  name.  It  in- 
tended that  the  rights  of  the  citizen  should  be  secure  againak 
deprivation  for  past  conduct  by  legislative  enactment  under 
any  form,  however  disguised.  If  the  inhibition  can  be 
evaded  by  the  forita  of  the  enactment,  its  insertion  in  the. 
fundamental  law  was  a  vain  and  futile  proceeding."  (See, 
also,  Henderson  v.  Mayor  of  N.  7.,  92  U.  S.  268;  Chy  Lung 
T.  Freeman,  Id.  279;  Baih^oad  Co.  v.  Huwn,  95  Id.  472.) 

The  foregoing  observations  apply  equally  well  to  any  effort 
to  obtain  the  property  of  corporations  by  irregular  means 
not  applicable  to  natural  persons.  It  seems  to  me  that 
under  our  general  system  embodied  in  the  constitution, 
providing  for  corporations,  which  forbids  the  granting  of 
any  special  privileges  not  enjoyed  by  all  other  persons,  it 
was  intended  to  put  corporations,  with  respect  to  their 
property  and  to  all  other  matters,  except  what  is  in  &ot 
grunted  by  the  laws,  in  all  particulars  upon  the  same  foot* 
ing  as  natural  persons. 

In  my  judgment  the  state  constitutional  provisions  under 
consideration,  and  the  laws  passed  to  carry  them  out,  vio* 
late  the  provision  of  the  fourteenth  amendment,  in  question, 
in  two  vital  particulars:  1.  They  assess  railroad  and  other 
quasi  public  corporations  upon  a  different  basis  from  that 
adopted  with  respect  to  natural  persons,  similarly  situated, 
in  the  particulars  herein  pointed  out.  2.  They  provide, 
with  respect  to  natural  persons,  notice  and  an  opportunity 
to  be  heard  in  the  course  of  the  proceeding  to  assess  their 
property  before  the  assessment  becomes  fixed,  while  they 
afford  no  such  notice,  or  opportunity  to  be  heard,  to  rail- 
road and  other  quani  public  corporations ;  and  in  both 
these  particulars  deny  to  the  latter  the  equal  protection  of 
the  laws  within  the  meaning  of  the  fourteenth  amendment 
to  the  national  constitution. 

Again,  this  suit  is  for  a  tax  and  nothing  else.    It  proceeds 
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Upon  that  idea»  and  the  idea  alone,  that  a  valid  tar  has  been 
assessed  against  the  defendant,  which  this  action  is  brought 
ander  the  statute  to  recover*  The  soit  eannot  be  main- 
tained upon  a  liability  imposed  under  other  and  different 
provisions  of  the  constitution.  If  it  cannot  be  maintained 
as  for  a  tax,  it  mast  fail.  The  recovery,  if  any  is  had, 
most  be  upon  the  eause  of  action  alleged. 

We  do  Bot  conceive  that  a  provision  for  assessing  rail- 
roads operated .  in  more  than  one  county,  by  the  state 
board  ol  equalisation,  while  other  local  property  is  assessed 
by  the  looal  assessors,  would  be  deifying  the  equal  protec- 
tion of  the  laws,  provided  the  assessment  in  the  former  case 
is,  in  all  respects,  made  upon  the  same  basis,  under  the 
same  rales,  and  upon  the  same  principles,  as  to  value, 
notice,  opportunity  to  be  heard,  etc.,  as  in  the  latter.  The 
presumption  would  be  that  all  the  officers  would  perform 
their  duties  justly  under  the  law  ;  and  that  the  assessments 
so  made  upon  properly,  differently  circumstanced,  would 
operate  equally.  Nor  do  we  think  that  the  assessment  of 
the  ''franchise,  roadway,  roadbed,  rails,  and  rolling  stock 
of  all  railroads  operated  in  more  than  one  county  in  the 
statci**  "  by  the  state  board  of  equalisation,'^  as  a  unit,  and 
apportioning  the  amount  of  the  assessed  value  to  the  sev- 
eral counties,  etc.,  in  proportion  to  the  number  of  miles 
in  each*  is  objectional,  on  the  ground  that  it  denies  the 
equal  protection  of  the  laws  to  the  owner  of  the  road. 

Indeed,  this  seems  to  be  the  only  practicable  way  of 
assessing  such  a  road.  It  i^  owned  and  operated  as  a  unit, 
and  cannot  be  otherwise  usefully  employed.  Its  income, 
expenses,  management,  and  all  its  operations  are  as  a  unit. 
Its  rolling  stock  is  at  one  point  at  one  moment,  and  at 
another  at  a  different  point  of  time,  but  it  is  all  working 
together  as  a  unit  to  tiie  accomplishment  of  one  end.  In 
fragments  and  isolated  parts,  the  road  would  be  compara- 
tively valueless  as  property.  It  is  only  as  a  unit  that  it  can 
be  properly  considered  or  properly  taxed.  To  tax  it  other- 
wise would  be  to  tax  it  upon  principles  materially  different 
from  those  applicable  to  other  property,  necessarily  con- 
sidered and  used  as  a  unit.    The  character  and  circum- 
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fitauces  of  the  property  are  snch  as  seem  to  jnstif  j  a  class!* 
fication  for  this  parpose.  These  points,  also,  seem  to  be 
determined  in  favor  of  the  plaintiff  in  the  State  Kailroad 
Tax  Gases,  92  U.  S.  675.  The  other  points,  determined 
in  this  ease,  are  not  invoWed  in  those  cases. 

Whatever  pnblic  inconvenience  maj  temporarily  resnlt 
from  our  decision — and  it  must,  necessarily,  be  great — satis- 
fied, as  ure  are,  that  the  provisions  of  the  state  constitution 
now  in  question  violate  the  inhibitions  of  the  fourteenth 
amendment,  our  duty  is  plain;  and  we  cannot,  if  we  would, 
shrink  from  its  performance.  There  must  be  judgment  for 
the  defendant. 

Since  the  argument  in  these  cases  commenced,  apparently 
in  anticipation  of  what  must  necessarily  be  the  result, 
various  means,  more  or  less  violent,  have  been  suggested, 
through  the  public  press  and  elsewhere,  to  prevent  rail- 
road  corporations  from  escaping  the  payment  ot  their  just 
share  of  the  public  burdens,  such  as  taking  away  their  fran* 
chises,  seizing  and  appropriating  their  property  first  and 
litigating  the  right  afterwards,  and  punishing  by  the  se- 
verest penalties  the  officers  of  all  such  corporations,  in  all 
cases  where  resistance  to  payment  of  a  tax  is  made  in  the 
courts,  however  illegal  the  exaction  or  whatever  the  ground 
of  complaint  on  their  part  may  be.  Violent  oounsels  of 
this  character  usually  result  in  constitutional  and  statu- 
tory provisions  such  as  those  we  are  considering  and  now 
hold  void,  which  render  it  necessary  to  seek  the  protection 
of  our  nation&l  Magna  Charta.  It  would  be  idle — utterly 
futile — to  insert  a  provision  in  the  national  constitution 
guaranteeing  to  every  person  within  its  jurisdiction  his  life, 
his  liberty,  and  his  property,  if  certain  classes  can  be 
selected  out  in  the  subordinate  legislation  of  the  country  to 
be  visited  with  condign  punishment,  if  they  even  seek  to 
invoke  the  protection  of  this  beneficent  guaranty  against 
discriminating  and  wrongful  legislation.  If  a  single  indi- 
vidual can  be  deprived  of  the  protection  of  this  provision 
by  such  means,  so  can  all.  If  such  things  can  be,  wherein 
does  the  protection  of  the  guaranty  consist  ? 

A  far  wiser  and  more  statesmanlike  proceeding  would 
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seem  to  be  to  avoid  all  ocoasion  for  resistance  to  wrong 
in  the  goise  of  void  laws,  by  coolly  and  calmly  re-examin- 
ing the  subject  in  the  light  of  past  experience,  and  so 
amending  our  state  constitution  and  statutes  as  to  bring 
them  into  entire  harmony  with  all  the  guaranties  of  the 
fourteenth  amendment,  'Uhe  crowning  glory  of  our  na- 
tional constitution" — that  noblest  and  best  constitution 
eyer  devised  by  the  wisdom  of  man. 

If  the  life,  liberty,  property,  and  happiness  of  all  the 
people  are  to  be  preserved,  then  it  is-  of  the  utmost  impor- 
tance to  every  man,  woman,  and  child  of  this  broad  land, 
that  every  guaranty  of  our  national  constitution,  whatever 
temporary  inconvenience  may  be  felt,  be  firmly  and  rigor- 
ously maintained  at  all  times  and  under  all  circumstances. 
In  the  language  of  the  supreme  court  of  the  United  States, 
**  The  constitution  of  the  United  States  is  a  law  for  rulers 
and  people,  equally  in  war  and  in  peace,  and  covers  with 
the  shield  of  its  protection  all  classes  of  men  at  all  times 
and  under  all  circumstances.  No  doctrine  involving  more 
pernicious  consequences  was  ever  invented  by  the  wit  of 
man  than  that  any  of  its  provisions  can  be  suspended  during 
any  of  the  great  exigencies  of  government.  Such  a  doctrine 
leads  directly  to  anarchy  or  despotism."  {MiUigarCa  Case, 
4  Wall.  120.) 

.  For  the  reasons  stated,  as  weU  as  those  advanced  by  the 
circuit  justice,  I  concur  in  the  judgment  ordered. 

OBDEB  BTAYINO  PBOCEEDINQS^ 

As  the  questions  we  have  considered  are  of  the  greatest 
importance,  and  their  correct  solution  concerns  not  merely 
the  railroad  corporation  which  is  the  defendant,  but  corpo- 
rations of  every  kind,  other  than  municipal,  we  shall  order 
a  stay  in  all  other  cases  (not  decided  to-day)  now  pending 
in  this  court,  involving  the  same  questions,  until  this  case 
can  be  brought  before  the  supreme  court  of  the  United 
States,  and  the  questions  involved  shall  have  received  by 
its  judgment  their  final  and  authoritative  determination. 

If  the  decision  now  reached  be  there  sustained,  the  state 
will  be  obliged  to  order  a  new  assessment,  in  making  which 


812  B.  F.  &  N.  P.  K  B.  Co.  t;.  Dinwiddib.  [Cir.  OL 

Opinion  of  the  Court — Sftwyer,  C.  J.  [Septembtr, 

the  defendant  will  be  allowed  a  dednction  in  the  yaloation 
of  its  property  for  the  mortgage  thereon,  and  also  a  hear- 
ing  before  the  state  board  of  equalization  with  respect  to 
the  assessment.  If,  on  the  other  hand,  the  decision  be 
reversed,  the  other  cases  can  be  at  once  disposed  of.  By 
taking  out  a  writ  of  error  immediately  on  the  judgment 
now  rendered,  it  is  possible  that  the  case  may  be  advanced 
on  the  calendar  and  be  heard  at  the  coming  term. 


San  Francisco  and  North  Pacific  Railroad 
Company  v.  Dinwiddie  et  al. 

GiBCUIT  COITBT,   DiSTBIOT  OF  CaUFOBNIA. 

Septembbb  25, 1882. 

1.  Railroad  Assessment  Ukcx)nstitutional. — An  aasessment  made  in  strict 

accordance  with  the  provisions  of  the  constitation  of  the  state  of  Cali- 
f  omia  relating  to  the  assessment  of  the  property  of  "  railroad  and  other 
quasi  public  corporations/*  violates  the  provisions  of  the  foorteenth  amend* 
ment  to  the  constitution  of  the  United  States  by  taking  private  propertj 
without  due  process  of  law. 

2.  Voluntaby  Payment. — Such  assessment  is  void.    A  payment  under  it  is 

not  a  payment  under  duress,  but  is  voluntary,  and  cannot  be  recovered. 

Before  Field,  Giroait  Justice,  and  Sawtsb,  Girooit  Jadge. 

James  A.  Johnson,  for  plaintiff. 

A,  B.  Ware,  District  Attorney  for  Sonoma  county,  for  de- 
fendant. 

By  the  Gourt,  Sawyer,  Gircuit  Judge.  This  is  an  action 
on  the  official  bond,  as  tax  collector  of  Sonoma  county,  of 
defendant  Dinwiddie,  against  Dinwiddie  as  principal,  and 
the  other  defendants  as  his  sureties.  The  action  is  to 
recoTer  something  over  eighteen  tiiousand  dollars,  paid  by 
plaintiff  to  defendant,  Dinwiddie,  under  protest,  for  taxes 
assessed  for  the  fiscal  year  1881-82.  The  tax  is  alleged  to 
have  been  assessed  in  pursuance  of  the  provisions  of  section 
10  of  article  XIII  of  the  constitution  of  the  state  of  Galifor*- 
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nia;  and  it  is  claimed  that  saoh  assessment  is  absolutely 
Toidy  because  said  proTisioiiy  under  which  the  assessment  was 
made,  yiolates  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  in  not  giving  notice,  or  affording  an 
opportunity  to  be  heaixl,  and,  consequently,  that  the  assess- 
ment, if  it  could  be  enforced,  would  take  the  property  of  the 
plaintiff  without  due  process  of  law.  The  complaint  alleges, 
as  a  breach  of  the  condition  of  the  bond,  that  defendant, 
Dinwiddle,  advertised  the  said  property  assessed,  being  the 
franchise,  roadway,  road-bed,  rails,  and  rolling-stock  for  sale 
for  said  taxes  so  assessed,  and  threat^ied  to  seU  said  prop- 
erty, when,  to  prevent  a  sale  and  save  its  property,  and  to 
prevent  a  cloud  being  cast  upon  its  title,  the  plaintiff  paid  the 
amount  of  the  tax  under  protest.  The  defendant  demurs  to 
the  complaint 

In  San  McUeo  County  v.  8.  P.  JB.  (7o.,  decided  this  morn- 
ing, we  have  fully  examined  the  question  as  to  the  validity 
of  the  provision  of  the  state  constitution  under  which  this 
assessment  for  the  tax  in  question  was  made,  and  have  held 
that  an  assessment  made  in  strict  accordance  with  this  pro- 
vision is  in  violation  of  that  provision  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  which 
says:  That  no  ''state  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law,*'  and  is, 
therefore,  void.  As  the  assessment  was  utterly  void,  it 
would  have  afforded  no  justification  for  a  forced  collection 
of  the  tax.  Being  void,  as  plaintiff  alleges  that  it  is,  it  is 
insisted  by  the  defendants  that  the  payment  was  voluntary, 
and  being  so,  the  money  paid  cannot  be  recovered  from  de- 
fendants. This  is,  clearly,  a  voluntary  payment  within  the 
rule  laid  down  by  the  supreme  court  of  California  in  Btick' 
naU  V.  Storey,  46  Oal.  599.  It  cannot  be  distinguished  from 
that  case.  There  was  no  possession  of  the  property  in  the 
tax  collector  to  be  released  in  this  case.  He  had  never 
seized,  and  he  did  not  detain,  and  he  did  not  even  threaten 
to  seize  or  detain,  any  property.  He  was  simply  proceed- 
ing to  8^1  property  out  of  his  possession  upon  an  assess- 
ment of  a  tax  that  was  wholly  void  upon  its  face.  Neither 
the  sale,  nor  a  conveyance  under  it,  could  create  any  cloud 
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on  the  title.  The  facts  were  folly  known  to  the  plaintiff, 
and  the  plaintiff  maintained  that  the  assessment  and  pro- 
ceedings were  absolately  void;  and  on  this  proposition  the 
plaintiff  tarns  oat  to  be  right.  The  assessment  was  claimed 
to  be  void,  and  it  was  on  that  very  ground  that  the  plaintiff 
objected  to  the  sale,  and  paid  the  money  nnder  protest.  The 
means  of  knowledge  of  plaintiff  were  equal  to  those  of  the  tax 
collector.  One  or  the  other  mnst  snfier,  if  more  money  than 
the  tax  ought  to  have  been,  was  actually  paid.  But  the  tax 
collector  was  a  pnblic  officer,  and  was  required  by  the  terms 
of  the  law,  at  least,  to  collect  this  tax,  which  was  assessed 
in  form,  in  accordance  with  the  provision  of  the  state  con- 
stitution, and  it  is  so  alleged.  There  is  no  more  reason  for 
his  determining,  at  his  peri],  whether  the  constitutional  pro- 
vision under  which  he  was  required  to  act  was  valid,  than 
there  was  for  the  plaintiff  to  pay,  or  decline  to  pay,  at  his 
peril. 

The  defendant,  at  least,  acted  in  good  faith  upon  what 
appeared  in  terms  to  be  the  constitution  and  laws  of  the 
state.  The  plaintiff  was  bound  to  know  the  law.  If  the 
plaintiff  paid,  when  there  was  no  actual  seizure,  or  restraint 
of  its  goods,  merely  from  a  fear  that  it  might  be  mistaken 
as  to  the  law,  it  acted  upon  its  own  judgment  as  to  what  was 
the  best  course  to  pursue.  It  was  merely  a  question  of  pol- 
icj/^  and  not  coercion.  If  there  was  a  mistake  on  its  part,  it 
was  a  mistake  of  law,  which  it  was  bound  to  know,  and  not  a 
mistake  of  fact.  It  was,  in  fact,  right  in  its  view  of  the  law. 
At  all  events  the  payment  was,  clearly,  voluntary  under  the 
laws  of  California  as  settled  in  BucknaU  v.  Storey^  suprn, 
and  we  know  of  no  subsequent  decision  of  the  supreme  court 
of  the  state  to  the  contrary.  This  being  the  law  of  the  state, 
we  are  required  to  follow  it.  Had  this  been  the  only  ques- 
tion, we  should  have  had  no  jurisdiction,  and  the  case  would 
have  been  remanded  to  the  state  court,>  where  this  rule  of 
law  would  have  been  enforced.  The  case  was  retained,  only 
because  it  presented  the  question  arising  under  the  four- 
teenth amendment,  and  being  obliged  to  retain  the  case  for 
the  determination  of  that  question,  it  is  necessary  to  dispose 
of  all  the  questions  necessarily  arising  in  it.    So,  also,  there 
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was  DO  daress,  as  that  term  is  defined  in  tbe  civil  code,  sec- 
tion 1569.  There  was,  certainly,  no  duress  of  the  person, 
and  there  was  no  * '  detention  of  property  "  at  all,  it  never  hav- 
ing been  seized,  and,  consequently,  no  '^unlawful  detention 
of  the  property  of  the  plaintiff.**  All  the  other  cases  referred 
to  have  some  difference  in  circumstance,  snch  as  actual 
seizure  and  detention,  constituting  duress  as  thus  defined 
by  the  code,  or  some  other  circumstance  distinguishing 
them,  or  else  the  facts  are  so  defectively  stated,  as  not  to 
show  upon  what  precise  point  the  case  turned. 

The  case  of  Detroit  v.  Martin,  34  Mich.  173,  is,  also,  a 
strong  case  in  support  of  the  views  we  have  adopted.  In 
that  case  it  was  distinctly  decided,  that  a  threat  to  enforce 
payment  of  a  void  tax,  no  seizure  of  the  goods,  or  the  per- 
son helving  been  made,  or  threatened,  where  the  officer  had 
no  authority  to  compel  payment  otherwise  than  by  the  sale 
of  the  land,  which  could  injure  no  one,  would  not  constitute 
a  payment  made  in  consequence  thereof  anything  but  a  vol- 
untary payment;  that  a  protest  cannot,  alone,  change  what 
would  otherwise  be  a  voluntary  payment  into  an  involuntary 
one;  or  change  the  rights  of  the  parties.  It  was  further 
held  that  one  who  had  knowledge  of  the  facts,  being  conclu- 
sively presumed  to  know  that  an  assessment  which  is  laid 
under  a  statute  which  is  unconstitutional  and  void,  cannot 
be  made  the  basis  of  a  sale  that  could  constitute  a  cloud  on 
his  title,  is  presumed  to  know  that  he  could  not  be  injured 
by  it. 

It  is  alleged  that  the  tax  deed  would,  under  the  statute, 
be  prima  facie  evidence,  at  least,  of  title,  and  that  the  case 
would  come  within  the  principle  of  Pixley  v.  Huggina,  15 
Cal.  127.  But  in  this  counsel  are  mistaken.  The  tax  deed 
under  a  sale  upon  the  tax  in  question,  if  offered  in  evi- 
dence, would  show  upon  its  face  that  it  was  for  a  tax  levied 
upon  a  railroad,  its  franchise,  etc.,  under  tbe  provisions  of 
the  constitution  of  California  claimed,  and  by  us  held,  to 
be  void.  It  would  present  a  question  of  law  arising  upon  a 
comparison  of  the  deed  with  the  law  without  other  evidence. 
It  would  appear  that  a  tax  levied  in  pursuance  of  the  consti- 
tutional provision  could  not  be  valid.    The  deed  would  be 
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rejected  as  void*  No  coanter-evidence  would  be  required 
to  overtLrow  it.  The  tax  deed  cannot  be  evidence  that 
there  is  a  valid  law  under  which  the  tax  could  be  afiaessed. 
We  take  notice  of  the  law.  It  would  appear,  at  once,  that 
a  valid  assessment  could  not  under  anj  circumstances  be 
made  under  that  provision  of  the  constitution,  and  the  stat- 
ute in  force*  If  made  in  accordance  with  those  provisions 
it  would  be  void.  It  would,  therefore,  not  constitute  any 
cloud  upon  the  title.  This  is  the  doctrine  of  Pidey  v.  Hug'- 
gins,  cited.  In  WiUtams  v.  Corooran^  the  supreme  court  of 
California,  also,  held,  that  '*  parties"  are  presumed  to  know 
the  law;  to  know  that  the  provision  of  the  act  in  respect  to 
the  assessment  of  property  within  the  district  was  void. 
^'A  tax  deed,"  said  the  court,  ''based  upon  the  assessment 
in  this  case  would  constitute  no  cloud  on  their  title  to  the 
lands;"  that  a  threat  by  the  collector  to  seU  without  lawful 
authority  was  idle,  and  did  not  constitute  coercion.  (46 
Id.  556.)  To  the  same  effect  is  IVdle  v.  AusUn,  53  Oal.  178. 
(See,  also.  Burr  v.  Huni^  18  Gal.  308,  and  Branch  liirnpihe 
Co.  V.  Yuba  Co.^  13  Gal.  190.)  Mr.  Gooley  states  the  same 
rule  with  respect  to  clouds  upon  titles.  (Gooley  on  Taxa- 
tion, 542.)  The  same  principle,  as  we  have  already  seen, 
was  adopted  in  DetroU  v.  Martin^  before  cited. 

We  are  of  opinion  that  no  cause  of  action  is  shown  by 
the  complaint  for  the  reasons  stated  and  upon  the  author- 
ities cited,  and  that  the  demurrer  must  be  sustained,  and 
it  is  so  ordered. 

Let  final  judgment  be  entered  for  defendants  on  the  de- 
murrer. 


W.  P.  Watson  et  al.  v.  S.  L.  Brooks  and  Phcbbe 

M.  Dekum. 

ClBCUIT  COUBT,  DlSTBIOT  OF  ObEGON. 

Septembeb  27, 1882. 

1.  Sale  of  Real  Peoferty  bt  a  Bbokeb.-— A  contract  to  aeU  real  property 
for  a  com  mission  is  performed  when  the  broker  procures  a  person  who  is 
able  to  pay  for  the  same,  to  enter  into  a  valid  contract  to  porchase  npoa 
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the  terms  proposed,  or  when  he  indaeee  raeh  person  to  offer  to  p«j  for  the 
property  end  take  e  conreyanoe  thereof  upon  being  aUowetl  a  reasonable 
time  to  examine  the  title  thereto,  which  offer  is  refused  by  the  owner» 
on  the  ground  that  the  time  allowed  the  broker  within  which  to  effect 
the  sale  is  about  to  expire. 
%  TxiuuTORT,  NOT  A  Stats.— The  roling  in  Ntw  OrUaan$  t.  WhiUr  (1  Wheat. 
91),  that  a  territory  is  not  "  a  state"  within  the  meaning  of  that  term  as 
used  in  the  eonstitntion  in  making  the  grant  of  judicial  power  to  the 
United  Stately  and  that,  therefore,  a  resident  of  the  former  cannot  sue 
In  the  national  courts,  ss  a  citizen  of  a  state,  followed  but  questioned. 

Before  Dsadt,  District  Jndge. 

WiUiam  ff.  linger,  for  the  plaintiff. 

E.  T.  Thompson,  for  the  defecdant  Brooks. 

Seneca  Smith,  for  the  defendant  Deknm. 

Dradt  J.  The  plaintiffs,  William  P.  and  Matthew  P. 
Watson,  citizens  of  Washington  territory,  bring  this  action 
against  the  defendants,  S.  L.  Brooks  and  Phoebe  Deknm  of 
Oregon,  to  recorer  the  snm  of  two  tbonsand  fire  hundred 
dollars  upon  the  following  allegations  of  fact: 

That  dnring  the  year  1831  the  defendants  owned  a  certain 
property  at  the  Dalles,  Oregon,  *^  known  as  the  Dalles  Water 
Co.,"  and  engaged  the  plaintiffs,  as  their  agents,  to  sell  the 
same  within  a  certain  number  of  days  thereafter  for  the 
sum  of  fifty  thousand  dollars,  and  anthorifeed  them  to  repre- 
sent that  they  wonld  ''npon  a  sale  being  effected,  make  to 
the  purchaser  a  good  and  sufficient  conveyance"  of  the 
property  •'with  covenants  of  general  warranty,"  for  which 
service  the  plaintiffs  were  to  receive  a  commission  of  two 
thousand  five  hundred  dollars,  ''or  all  in  eicess  of  forty-seven 
thousand  five  hundred  dollars  for  which  they  should  sell  the 
property;"  that  on  the  last  day  of  the  time  allowed  the 
plaintiffs  secured  a  purchaser  for  the  property  who  was  able 
to  pay  the  sum  of  fifty  thousand  therefor,  and  offered  to  do 
so  upon  receiving  a  conveyance  thereof,  "provided  the  de- 
fendants would  allow  him  by  his  solicitor  to  search  the  title 
to  the  same  so  that  he  might  be  advised  as  to  whether  they 
could  convey  a  perfect  title  thereto,  but  that  the  defendants 
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refased  to  permit  said  search  or  to  give  time  tberefor,  and 
thereby  refused  to  complete  the  sale  of  said  property;**  and 
'^capriciously  and  without  justifying  cause  obstructed  and 
prevented  a  consummation  of  said  sale.** 

The  defendants  demur  to  the  complain t,  for  that:  1.  The 
court  has  not  jurisdiction  of  the  parties  defendant  nor  the 
subject-matter;  and  2.  The  facts  stated  do  not  constitute  a 
cause  of  action.  The  case  was  argued  upon  both  points  of 
the  demurrer,  and  the  parties  desire  that  both  should  be 
considered  by  the  court. 

Upon  the  second  cause  of  demurrer  the  defendants  claim 
that  the  plaintiffs  agreed  to  make  a  sale  of  the  property, 
which  was  not  done  by  simply  finding  a  person  who  was 
willing  and  able  to  purchase  the  same  in  case  the  title  upon 
examination  proved  good.  A  sale  of  real  property  is  an 
agreement  by  the  vendor  to  convey  the  title  thereto  or  an 
estate  therein  to  the  vendee  for  a  certain  valuable  consider- 
ation then  or  thereafter  to  be  paid.  The  conveyance  is  not 
a  part  of  the  sale  but  only  a  consequence  of  it;  and  the  for- 
mer is  complete  without  the  latter,  even  if  it  is  not  followed 
by  it  The  legal  title  remains  in  the  vendor  notwithstand- 
ing the  sale  until  a  conveyance  is  made  to  the  vendee. 
(Bonvier,  Sale,  sub.  19.) 

The  plaintiffs  undertook  to  make  a  sale  of  this  property 
for  a  certain  price  within  a  certain  time,  and  upon  a  repre- 
sentation authorized  by  the  defendants  to  the  effect  that  the 
title  was  good.  To  do  this,  it  was  necessary  to  fiud  some 
one  who  was  not  only  able  and  willing  to  purchase  upon  the 
terms  proposed  and  within  the  time  limited,  but  who  should 
also  agree  to  do  so.  And  this  agreement  to  be  valid  and 
binding  should  be  in  writing  and  signed  by  the  purchaser. 
(Or.  Civ.  Code,  sec.  776,  sub.  6.) 

In  such  case  it  matters  not  whether  the  transaction  is  con- 
summated by  the  delivery  of  the  deed  and  the  payment  of 
the  purchase  money  or  not,  the  person  negotiating  the  sale 
has  performed  his  undertaking  and  is  entitled  to  his  com- 
pensation therefor.  The  sale  being  effected  by  a  valid 
agreement  to  a  solvent  purchaser,  the  broker  has  fulfilled 
his  contract  and  is  entitled  to  his  commission;  and  if  the 
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parchaser  fails  to  comply  with  his  agreement^  the  vendor 
has  his  remedy  thereon. 

And  if  the  agreement  to  purchase  is  not  reduced  to  writing 
and  therefore  not  binding,  bnt  the  parties  proceed  thereon, 
and  complete  the  transaction  by  the  delivery  of  the  convey- 
ance and  the  payment  of  the  purchase  money,  still  the 
broker  is  entitled  to  his  commission,  because  the  sale  made 
by  him  in  fact  is  recognized  and  acted  on  by  the  parties, 
and  the  vendor  has  the  benefit  of  his  services  in  bringing 
the  same  about. 

The  case  under  consideration,  however,  is  different  from 
either  of  these.  The  contract  of  sale  does  not  appear  to 
have  been  reduced  to  writing,  nor  was  it  followed  by  a  con- 
veyance of  the  premises  to  the  proposed  purchaser.  But 
no  objection  was  made  by  the  defendants  to  the  contract  on 
that  account  or  to  the  solvency  of  the  purchaser,  but  they 
refused  to  go  on  with  the  transaction  solely  upon  the  ground 
that  the  plaintiffs  had  not  effected  the  sale  within  the  time 
limited,  because  the  purchaser  required  a  reasonable  time 
thereafter  to  examine  the  title  to  the  property  before  pay- 
ing for  it  and  taking  the  conveyance. 

It  is  also  well  understood,  and  was  so  assumed  on  the  ar- 
gument, though  it  is  not  so  distinctly  alleged,  that  owing  to 
the  situation  of  the  parties  and  the  property  there  was  not 
sufficient  time  left  for  the  examination  of  the  title  after 
the  contract  of  sale  was  made,  and  that  therefore  the  re- 
fusal of  the  defendants  to  accept  the  offer  to  purchase  sub- 
ject to  such  examination,  was  in  fact  a  refusal  to  go  on  with 
the  transaction  upon  the  ground  that  the  sale  was  not  and 
could  not  be  completed  within  the  time  agreed  upon. 

And  this,  it  seems  to  me,  is  the  turning-point  in  this  case, 
so  far,  at  least,  as  this  question  concerned — could  the  plaint- 
iffs effect  a  sale  of  this  property  within  the  terms  of  their 
employment,  subject  to  an  examination  of  the  title?  I 
think  they  could,  and  that  having  done  so,  they  complied 
with  the  obligation  of  their  contract  and  were  entitled  to 
their  commission.  If  the  contract  of  sale  was  made  with-» 
out  any  stipulation  as  to  the  examination  of  title,  the  right 
of  the  purchaser  to  the  examination  would  be  implied,  and 
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if  upon  sach  examiDation  it  should  appear  that  there  was  a 
substaDtial  defect  in  the  title,  he  might  decline  to  proceed^ 
and  still  the  plaintiffs  would  be  entitled  to  their  commis- 
sion. 

My  conclusion  upon  this  point  is,  that  the  plaintifEs  ef- 
fected a  sale  of  this  property — ^procured  a  purchaser  for 
it — within  the  terms  of  their  agreement,  and  that  the  de* 
fendants  wrongfully  refused  to  complete  the  ti^ansaotion  upon 
the  erroneous  assumption  that  such  purchaser  was  not  en- 
titled to  examine  the  state  of  the  title  before  paying  the 
parchase  money  and  taking  the  conveyance,  unless  he  could 
do  so  within  the  time  limited  for  making  the  sale.  This 
being  so,  it  follows  that  the  plaintiffs  complied  with  their 
engagement,  and  that,  so  far  as  it  appears,  it  was  the  fault  of 
the  defendants  that  the  transaction  was  not  completed  in 
accordance  with  the  sale. 

In  McOavock  v.  Wbodlief^  20  How.  227,  the  supreme  oourt 
in  a  case  involving  this  question,  says:  ''The  broker  must 
complete  the  sale;  that  is,  he  must  find  a  purchaser  in  a  sit- 
uation, and  ready  and  willing  to  complete  the  purchase  on 
the  terms  agreed  on  before  he  is  entitled  to  his  commissions. 
Then  he  will  be  entitled  to  them  though  the  vendor  refuse 
to  go  on  and  perfect  the  sale." 

The  following  cases  have  been  examined  in  the  considera* 
tion  of  this  question,  and  though  not  exactly  in  point,  they 
will  be  found  to  shed  more  or  less  light  upon  it:  Middltton 
V.  Findla,  26  Cal.  76;  Blood  v.  Shannon,  29  Id.  393;  Phdan 
V.  Gardner,  43  Id.  306;  Knapp  v.  WaUace,  41  N.  T.  477; 
FrojBei^  V.  Wyckoff,  63  Id.  446;  Cook  v.  Fidee,  12  Gray,  491 
Wharton  on  Agency,  sec.  326. 

But  upon  the  other  point  the  authorities  are  against  the 
jurisdiction.  The  constitution  (art.  Ill,  sec.  2)  declares 
that  the  judicial  power  of  the  United  States  shall  extend  to 
controversies  between  citizens  of  different  states  and  citizens 
of  a  state  and  aliens;  and  this  jurisdiction  has  since  been 
conferred  on  the  circuit  courts  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred  dollars.  (1  Stat* 
78;  18  Id.  470.) 

At  an  early  day  it  was  held  in  Z/Sep&um  v.  jEZbfj/,  2  Cr.  446, 
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that  the  District  of  Colambia  is  not  ''a  state**  within  the 
meaning  of  that  term  as  nsed  in  the  article  of  the  constitution 
defining  the  judicial  power  of  the  United  States,  and  there- 
fore a  resident  thereof  could  not  sue  in  the  United  States 
courts  as  a  citizen  of  a  state.  Afterwards,  in  New  Orleans 
V.  WitUer^  1  Wheat.  91,  the  question  arose  in  regard  to  a  ter- 
ritory, and  it  was  held  that  a  territory  was  in  the  same  cate- 
gory as  Columbia;  and  though  both  are  states — apolitical  so- 
cieties— in  the  general  sense  of  the  term,  neither  is  in  the 
sense  in  which  the  term  is  used  in  the  constitution,  where' it 
is  intended  only  to  comprehend  ''members  of  the  American 
confederacy."  In  Barney  v.  Baltimore  City^  6  Wall.  287, 
these  rulings  were  followed  without  question  upon  the  prin- 
ciple of  stare  decisis. 

But  it  is  very  doubtful  if  this  ruling  would  now  be  made 
if  the  question  was  one  of  first  impression;  and  it  is  to  be 
hoped  it  may  yet  be  reviewed  and  overthrown. 

By  it,  and  upon  a  narrow  and  technical  construction  of 
the  word  "state,"  unsupported  by  any  argument  worthy  of 
the  able  and  distinguished  judge  who  announced  the  opinion 
of  the  Gonrt,  the  large  and  growing  population  of  American 
citisena  resident  in  the  district  of  Columbia  and  the  eight 
territories  of  the  United  States  are  deprived  of  the  privilege 
accorded  to  all  other  American  citizens,  as  well  as  aliens,  of 
going  into  the  national  courts  when  obliged  to  assert  or 
defend  their  legal  rights  away  from  home.  Indeed,  in  the 
language  of  the  court,  in  Hepburn  v.  Elbey^  supra,  they  may 
well  say  "it  is  extraordinary  that  the  courts  of  the  United 
States,  which  are  open  to  aliens,  and  to  the  citizens  of  every 
state  in  the  union,  should  be  closed  upon  them.*'  But  so 
long  as  this  ruling  remains  in  force  the  judgment  of  this  court 
must  be  governed  by  it. 

The  demurrer  is  sustained. 

21 
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AsAfaEL  Bush  and  William  Ladd  v.  The  United 

States. 

OntcuiT  Court,  District  of  Oregon. 
October  2, 1882. 

1.  Bill  ox  Review. — ^A  bill  of  review  is  a  proceeding  in  the  natore  of  a  writ 

of  error,  and  it  may  be  brought  to  modify  or  reverse  a  decree  given  in  a 
•nit  in  equity  in  favor  of  the  United  States  for  errors  apparent  npon  the 
face  thereof. 

2.  Idem — Se&vicb  of  Subpoena  in. — ^Upon  a  bill  of  review  to  oonect  a 

decree  given  in  favor  of  the  United  States  the  subpcona  to  appear  and 
answer  may  be  served  on  the  district  attorney. 

3.  Qai  Tam  Action  under  Sections  3490-3  of  the  Revised  Statutes.— In 

an  action  brought  by  an  informer  upon  sections  3490-3  of  the  revised  stat- 
utes, to  recover  damages  and  forfeitures  for  collecting  false  claims  from  the 
treasury,  the  person  who  sues  represents  the  United  States  therein,  and 
also  in  all  suits  and  proceedings  brought  or  taken  in  aid  of  an  execution 
or  to  enforce  the  judgment  therein,  and  is  entitled  to  control  the  same. 

4.  pRiORrrr  of  the  United  States. — The  priority  of  the  United  States,  un- 

der sections  3466-7  of  the  revised  statutes,  does  not  attach  in  the  life-time 
of  an  insolvent  debtor  unless  his  property  is  taken  by  process  of  law,  as  in 
bankruptcy,  insolvency,  or  attachment,  or  he  makes  a  voluntary  assign* 
ment  thereof  to  a  third  person  for  the  benefit  of  his  creditors;  and  a 
judgment  or  judgments  confessed  by  such  debtor  for  an  amount  equal  to 
the  value  of  his  assets  with  intent  to  hinder,  delay,  or  defraud^e  United 
States  is  not  such  an  assignment. 

Before  Deaby,  District  Judge. 
George  JET.  IVUHama^  for  plaintiff. 
James  F.  Watson^  for  defendant. 

Deadt,  J.  On  Angnst  1,  1882,  the  plaintiffs  filed  in  this 
tsonrt  a  bill  of  review  to  procure,  as  to  them,  the  modifica- 
tion of  a  final  decree  of  this  court,  given  in  the  case  of 
United  Stales  v.  WiUiam  C.  Oristvold  and  otiiers,  including 
said  plaintiffs,  and  signed  and  enrolled  on  August  12,  1881, 
for  error  apparent  upon  the  face  thereof. 

The  bill  of  review  states  that  on  January  29,  1880,  the 
amended  bill  was  filed  by  the  United  States  in  the  original 
suit,  and  sets  it  forth  in  full.  From  this,  among  other 
things,  it  appears  that  on  May  27,  1877,  the  United  States, 
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by  B.  F»  Dowelly  informality  brought  au  action  against  W. 
C.  Griswold  nnder  sectionis  3490  and  5438  of  the  revised 
statutes,  to  recover  certain  damages  and  forfeitures  for 
knowingly  collecting  from  the  treasury  of  the  United 
States,  on  January  11,  1879,  false  claims  to  the  amount  of 
seventeen  thousand  dollars,  in  which  on  July  30,  1879,  the 
plaintiff  obtained  judgment  for  thirty-five  thousand  two 
hundred  and  twenty-eight  dollars,  and  costs  and  disburse- 
ments amounting  to  two  thousand  eight  hundred  and 
twenty-one  dollars  and  sixty  cents;  that  said  Griswold,  at 
the  date  of  said  judgment,  was  the  owner  of  certain  real 
property  situate  in  Salem,  Oregon,  including  the  west 
half  of  lots  1,  2,  3,  and  4,  of  block  73,  and  lot  8  in  block  10, 
which  had  been  illegally  sold  and  purchased  by  the  plaint- 
iffs herein,  upon  certain  judgments  held  by  them  against 
said  Griswold,  contrary  to  the  priority  of  the  United  States, 
and  asked  to  have  said  proceedings  set  aside  acd  the  prop- 
erty sold,  and  the  proceeds  applied  upon  the  aforesaid 
judgment  of  Vniied  States  v.  Griswold. 

By  the  final  decree  it  was  provided,  so  far  as  the  plaintiffs 
herein  are  concerned,  that  the  property  aforesaid  shoald  be 
«old  by  the  miaster  of  this  court,  and  the  proceeds  applied 
first,  to  the  satisfaction  of  the  plaintiff's  liens  thereon,  and 
the  remainder,  if  any,  upon  the  judgment  of  the  United 
States. 

In  the  bill  of  review  it  is  alleged  that  the  United  States 
had  no  right  to  priority  of  payment  out  of  this  property, 
and,  therefore,  the  decree,  so  far  as  it  provides  for  its  sale 
and  the  disposition  of  the  proceeds,  is  erroneous. 

Oq  August  2d,  the  subpoena  issued  upon  the  bill  of  review 
was  served  on  Mr.  James  F.  Watson,  the  United  States  dis- 
trict attorney,  together  with  a  copy  of  the  bill  and  a  notice 
from  the  plaintiffs,  to  the  effect  that  the  bill  had  been  filed 
for  the  purpose,  so  far  as  they  are  concerned,  of  procuring  a 
reversal  of  the  decree  of  August  12,  1881,  and  requiring 
him ''to  appear  and  answer  said  bill,  on  the  first  Monday 
iu  September,  1882,  or  judgment  thereon  will  be  taken  for 
the  want  of  an  answer." 

On  September  4th,  the  district  attorney  filed  a  motion  tp 
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dismiss  the  bill  for  tlte  reasons  following:  1.  That  tbe 
United  States  '^cannot  be  sued  herein  without  its  consent,* 
And  that  it  has  not  nor  does  not  consent  **  to  be  made  a 
parly  herein;**  2.  No  process  has  or  can  be  served  on  the 
United  States  by  which  it  has  been  or  C9,n  be  ^^ brought 
as  a  defendant  into  this  court;**  and  3.  This  court  neither 
has  nor  can  acquire  '^  jnrisdiction  orer  the  United  States 
herein.** 

The  motion  to  dismiss  has  been  argned  by  counsel  with- 
out any  question  being  raised  as  to  this  mode  of  making 
tbe  objection  to  the  jurisdiction  of  the  court. 

It  is  well  understood  that  the  United  States  cannot  be 
sued  unless  with  its  own  consent,  and  that  it  has  not  given 
such  consent  except  in  a  few  instanceiSy  of  which  this  is  not 
one.  {U.  8.  r.  Eck/ord,  6  Wall.  487.)  But  an  auxiliary  or 
supplemental  proceeding  against  the  United  States,  growing 
out  of  an  action  instituted  by  it,  is  not  generally  considered 
a  suit  against  the  United  States  in  that  sense.  Therefore  a 
writ  of  error  to  reverse  a  judgment  obtained  by  the  United 
Btates  may  be  sued  out  and  prosecuted  by  the  defendant 
therein. 

The  proceeding  by  this  writ,  though  technically  a  new  ac- 
tion brought  to  set  aside  the  judgment  in  the  old  one,  and  it 
-may  be  to  recover  what  was  lost  by  it,  is  nevertheless  re 
garded  from  this  standpoint,  as  one  in  which  the  United 
States  is  not  thereby  brought  into  court  to  answer  the 
claim  of  the  plaintiff  in  error  without  its  consent,  but 
rather  one  by  which  it  is  continued  in  court  for  the  pur- 
pose of  contesting  the  allegations  of  error  in  an  action  vol- 
untarily instituted  there  by  itself. 

Now,  a  bill  of  review,  particularly  as  in  this  case,  where 
it  is  brought  for  error  in  law  apparent  upon  the  face  of  the 
decree,  is  in  the  nature  of  a  writ  of  error.  (Story*8  Eq.  PL, 
sec.  403,  it  seq).  Indeed,  the  former  has  the  same  scope 
and  purpose  in  a  suit  in  equity  that  the  latter  has  in  an  action 
at  law,  ''to  procure  an  examination  and  alteration  or  a 
reversal  of  a  decree  made  upon  a  former  bill  *'  between  the 
same  parties.  (Id.,  sec.  403.)  No  case  has  been  cited  by 
counsel  in  which  this  question  has  been  directly  considered. 
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UnUed  States  ▼.  Aihe^n,  102  U.  S.  372,  was  a  suit  to  set 
aside  a  decree  of  tbe  district  coart  of  California  coDfirmiDg 
a  claim  under  tbe  act  for  tbe  settlement  of  private  land 
claims  in  tbat  state. 

Bat  this  decree  was  given  upon,  a  bill  of  review  brought 
by  the  grantee  of  the  claimant  against  the  United  States 
four  years  after  tbe  court  had  by  a  former  and  first  decree 
rejected  the  claim.  No  question  seems  to  have  been  made 
as  to  the  jurisdiction  of  tbe  district  court  to  give  a  decree 
upon  a  bill  of  review  against  the  United  States;  and  Mr. 
Justice  Miller,  in  the  consideration  of  the  case,  said:  "It 
is  not  denied  by  counsel,  nor  can  it  well  be  doubted,  that 
the  district  court  had  jurisdiction  by  bill  of  review  to  set 
aside  and  correct  the  former  decree.** 

In  the  case  of  United  Stales  v.  Lemort  (4  How.  226), 
and  Hm  et  al.  v.  UnUed  States  (9  Id«  386),  it  was  held 
that  the  defendant  in  a  judgment^  obtained  by  the  United 
States  eoald  not  maintain  a  suit  to  enjoin  the  latter  from 
euforcing  the  same,  upon  the  ground  that  the  United  States 
could  not  be  sued  without  its  consent. 

But  in  the  subsequent  case  of  Freeman  v.  Hoioe  ei  ah  (24 
How.  460),  it  was  held  that  "a  bill  filed  on  the  equity  side 
of  the  court  to  restrain  or  regulate  judgments  or  suits  at 
law  in  the  same  court,  and  thereby  prevent  inj  ustice  or  an 
inequitable  advantage  under  mesne  or  final  process,  is  not 
an  original  suit  but  auxilary  and  dependent,  supplementary 
merely  to  the  original  suit  out  of  which  it  had  arisen,  and 
is  maintained  without  reference  to  the  citizenship  or  resi* 
dence  of  the  parties.** 

This  statement  of  the  law  seems  to  be  in  conflict  with 
the  ruling  in  the  cases  of  United  States  v.  Lemore  and  Hill 
et  al.  V.  United  States^  supra,  for  if  the  court  has  jurisdic* 
tion  of  such  auxiliary  suit  without  reference  to  the  citizen* 
ship  or  residence  of  the  parties,  it  must  be,  because  having 
acquired  jurisdiction  of  the  subject-matter  and  the  parties 
in  the  original  suit,  it  does  not  thereafter  lose  it  because 
at  some  subsequent  stage  of  the  litigation  before  it,  the  exi- 
gency of  its  legal  procedure  requires  the  parties  to  change 
position  as  plaintiff  and  defendant.    And  with  like  reason^ 
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if  tbe  court  acquires  jurisdiction  in  an  action  in  nirhich  the 
United  States  is  plaintiff,  it  must  retain  that  jurisdiction  so 
long  as  tbe  litigation  may  properly  be  continued  before  it 
according  to  the  usual  course  of  procedure  therein.  True, 
the  United  States  is  a  sovereign  and  cannot  be  sued  in  its 
own  courts  without  its  consent,  but  when  it  elects  to  go 
into  court  as  a  suitor  it  must  submit  to  the  usual  course  of 
procedure  therein — at  least  so  far  as  may  be  necessary  to 
enable  the  defendant  to  maintain  his  rights. 

A  bill  of  review  is  an  established  mode  of  proceeding 
in  a  court  of  equity  by  which  the  defendant  may  have  a  de- 
cree given  against  him  reviewed  for  errors  upon  its  face 
by  the  court  that  pronounced  it.  It  is  only  a  more 
formal  mode  of  rehearing  the  case,  and  is  an  incident  of 
the  original  suit. 

When  called  upon  to  answer  such  a  bill  the  United 
States  is  not  sued  in  any  proper  sense  of  the  term,  but  only 
to  show  why  a  decree  which  it  has  obtained  against  the 
plaintiff,  that  is  alleged  to  be  erroneous  and  unjust,  shall 
not  be  modified  or  reversed. 

My  conclusion  is  that  the  plaintiffit  may  maintain  this 
bill  to  review  the  decree  against  them,  and  the  next  ques- 
tion is  how  shall  the  United  States  be  served  with  the  sub- 
poena or  notified  of  the  proceeding.  Being  a. body  poli- 
tic, service  must  be  made  upon  some  natural  person  for  it. 
In  the  absence  of  any  statute  upon  the  subject,  all  consider- 
ations of  fitness  and  convenience  point  to  the  district  at- 
torney as  the  proper  person. 

In  Conkling's  treatise,  687,  it  is  stated  that  in  the  case 
of  a  writ  of  error  against  the  United  States  the  citation 
must  be  seiTcd  upon  ''the  district  attorney,  for  the  time 
being,  of  the  district  in  which  the  judgment  was  rendered.** 
In  United  States  v.  Lemore  and  Hill  et  at,  v.  United  Stales^ 
supra,  the  district  attorney  appeared  and  answered,  but 
whether  in  obedience  to  a  subpoena  or  notice  does  not  ap- 
pear. 

In  the  English  chancery,  in  the  case  of  a  bill  to  stay 
proceedings  at  law  or  a  cross  bill,  if  the  plaintiff  in  the 
action  at  law  or  the  original  bill  was  "abroad*' — ^beyond 
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seas — the  practice  was,  npon  motion  of  the  plaintiff  to  order 
service  of  the  snbpoena  to  be  made  npon  tfie  attorney  for 
his  absent  client.  (1  Smith's  Ch.  116,  605.)  And  ex  neces^ 
iiiaie  rei^  the  same  practice  prevails  in  the  national  conrts 
when  the  plaintiff  in  the  action  at  law  or  the  original  bill  is 
a  non-resident  of  the  state  where  the  court  is  held  and  can- 
not be  served  personally  therein.  (Conk.  Treat.  181;  Segee 
▼.  l/ionias,  3  Bl.  C.  C.  15;  Kamm  v.  Stark^  1  Saw.  550,  and 
cases  there  cited.) 

Bot  when  the  United  States  is  the  party  to  be  served,  it 
being  known  that  it  cannot  be  served  personally,  at  any 
place,  I  think  the  process  may  be  served  on  its  attorney  at 
once,  without  any  previous  direction  from  the  court. 

My  conclusion  is  that  the  service  of  the  subpoena,  to 
appear  and  answer  upon  the  attorney  for  the  United  States 
is  proper  and  sufficient. 

A  question  was  made  in  the  coarse  of  the  argument  as  to 
who  is  the  attorney  of  the  United  States  in  this  case.  The 
judgment  in  the  action  at  law  to  recover  the  damages  and 
forfeiture  under  sections  3490-3493  of  the  revised  statutes  is 
the  foundation  of  this  litigation.  That  action  was  brought 
by  B.  F.  Dowell  in  the  name  of  the  United  States  as  well 
for  himself  as  it  and  at  his  own  expense.  The  statute 
authorizing  him  to  bring  it  gave  him  the  sole  control  of  it, 
except  that  he  could  not  dismiss  it  without  the  consent  of 
the  judge  and  the  district  attorney. 

In  effect,  this  made  him  the  representative  of  the  United 
States,  so  far  as  that  litigation  is  concerned.  The  subse- 
quent suit  in  equity  to  subject  certain  property  of  the 
defendant  in  that  action  to  the  satisfaction  of  the  judgment 
therein,  was  an  incident  of  such  action.  It  was  brought  in 
the  name  of  the  United  States,  apparently  by  the  district 
attorney — ^at  least  the  bill  is  signed  by  him,  as  such,  and 
it  is  not  alleged  therein  that  B.  F.  Dowell  sues  for  himself 
and  the  United  States  or  in  any  wise.  The  bill  is  also 
signed  by  Dowell,  as  solicitor  for  the  United  States. 

Both  Dowell  and  the  United  States  are  interested  in  the 
judgment  obtained  in  the  action  at  law — one  half  the  prin- 
cipal and  all  the  costs  belonging  to  the  former.    He  also  has 
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the  right,  I  thinki  to  iustitutd  and  control  all  proper  suits 
and  prooeedinga  in  the  name  of  the  United  States,  to  en- 
force such  jadgment  for  their  joint  benefit. 

His  signature  to  the  bill,  as  solicitor,  is  an  assertion 
that  he  is  acting  as  attorney  for  the  United  States  in  ihe 
premises;  but  beinf;  there  in  company  with^  if  not  in  sub- 
ordination to  that  of  the  district  attorney,  may  be  oonstraed 
to  be  an  admission  that  he  consents  to  the  United  States 
condnctiog  or  joining  in  the  conduct  of  the  suit  by  its  or* 
dinary  attorney — the  attorney  for  the  district  of  Oregon. 

Upon  this  theory  of  the  case  the  United  States  has  two 
attorneys  in  the  suit,  wherein  the  decree  is  sought  to  be  re- 
Tiew  by  this  bill — the  ordinary  one  and  a  speciiJ  one.  And 
it  may  be  that  both  ought  to  be  seryed  with  the  sabpcsna. 
But  as  the  district  attorney,  must,  have  come  into  the  ease 
with  the  consent  of,  if  not  at  the  solicitation  of  Dowell,  I 
think  he  may  be  considered,  for  the  time  being,  as  the  at- 
torney for  both  Dowell  and  the  United  States. 

The  motion  to  dismiss  is  not  allowed. 

NOYEHBEB  8,  1882. 

Deady,  J.  This  case  was  before  this  court  on  October  2dy 
on  a  motion  by  the  district  attorney  to  dismiss  the  bill  of 
review  for  want  of  jurisdiction.  The  motion  having  been 
denied  the  defendant  demurred  and  the  cause  was  argued 
and  submitted  on  the  bill  and  demurrer.  . 

The  first  question  for  consideration  is:  Had  the  United 
States,  upon  the  facts  stated  and  found,  a  right  of  priority 
of  payment  out  of  the  property  of  Oriswold  on  January  6^ 
1879,  by  virtue  of  section  3166  of  the  revised  statutes?  whiok 
reads: 

''Whenever  any  person  indebted  to  the  United  States^ 
is  insolvent,  or  whenever  the  estate  of  any  deceased  debtor, 
in  the  hands  of  the  executors  or  administrators,  is  insufficient 
to  pay  all  the  debts  due  from  the  deceased,  the  debts  due 
to  the  United  States  shall  be  first  satisfied;  and  the  priority 
hereby  established  shall  extend  as  well  to  cases  in  which  a 
debtor,  not  having  sufficient  property  to  pay  all  his  debts, 
makes  a  voluntary  assignment  thereof,  or  in  which  the  estate 
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and  effects  of  an  abscoBding,  concealed^  or  absent  debtor 
are  attaohed  by  process  of  law,  as  to  cases  in  which  an  act 
of  bankraptcy  is  committed." 

At  this  date,  it  appears  that  Griswold  confessed  judg- 
ments to  sundry  persons  for  an  aggregate  sum  which, 
together  with  his  indebtedness  to  the  United  States  and 
sandry  mortgage  creditors,  far  exceeded  the  value  of  his 
assets,  and  that  said  judgments,  with  the  exception  of  the 
one  to  the  plaintiffs  herein  for  three  hundred  and  forty 
eight  dollars  and  eighty-two  cents,  were  based  upon  fictitious 
claims,  and  confessed  with  the  intent  to  hinder,  delay,  and 
defraud  the  United  States  in  the  collection  of  a  ckim  against 
Griswold,  then  in  suit  in  this  court,  and  upon  which  it 
obtained  judgment  against  him  on  July  30,  1879,  for  thirty- 
five  thousand  two  hundred  and  twenty-eight  dollars,  and  two 
thousand  eight  hundred  and  twenty-one  dollars  and  sixty 
cents  costs  and  disbursements. 

Upon  this  state  of  facts  it  was  tacitly  admitted  by  coun- 
sel and  assumed  by  the  court  on  the  hearing  of  the  original 
case,  that  the  priority  of  the  United  States  attached  to  the 
property  of  Griswold,  subject  to  the  liens  of  the  valid  mort- 
gages thereon. 

It  is  admitted  that  the  statute  giving  the  priority  of  pay- 
ment was  not  applicable  to  this  case,  unless  Griswold  had 
inade;a  voluntary  assignment  of  his  properl^r;  and  it  is  also 
admitted  that  he  had  not  done  so,  unless  the  confessing  of 
these  judgments  amounted  to  such  assignments. 

There  is  no  doubt  that  the  effect  of  these  judgments 
by  means  of  the  lien  they  carried,  when  docketed,  unless 
set  aside  at  the-  suit  of  creditors  for  fraud,  was  practically 
to  transfer  whatever  interest  Griswold  had  in  the  property 
in  question  to  the  plaintiffs  therein. 

But  upon  further  reflection  and  examination  I  am  satis- 
fied that  they  did  not  amount  to  or  operate  as  an  assign- 
ment within  the  purview  of  the  statute.  The  latter  is  only 
applicable  to  cases  where  the  debtor's  estate,  either  by 
his  death,  legal  bankruptcy,  or  insolvency,  has  passed  into 
the  hands  of  an  administrator  or  assignee  for  the  benefit  of 
his  creditors,  or  where  the  debtor  himself  has  voluntarily 
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made  such  disposition  of  it.  It  does  not  apply  then  to  a 
conveyance,  assignment,  or  transfer,  by  whatever  means  ac- 
complished, to  a  real  or  pretended  creditor  or  creditors,  in 
payment  or  satisfaction  of  a  debt  or  claim.  There  must 
be  in  some  way,  an  assignment  of  the  debtor's  property  to 
A  third  person,  for  distribution  among  his  creditors,  before 
the  statute  can  be  invoked,  and  then  it  operates  directly 
upon  the  assignee  by  requiring  him  to  pay  the  claim  of  the 
United  States  first,  and  making  him  personally  liable  there- 
for, if  he  does  not.     (Sec.  3467,  B.  S.) 

The  following  authorities  bear  with  more  or  less  direct- 
ness upon  these  conclusions:  United  States  v.  IKsher,  2  Cr. 
390;  United  States  v.  Hooe,  3  Id.  90;  Conatd  v.  The  AOatUie 
Insurance  Co.^  1  Pet.  438;  Beaston  v.  IVte  Farmers^  Bank  of 
Ddaivare,  12  Pet.  132;  1  Kent's  Com.  247;  United  States  v. 
71ie  Canal  Bank,  3  Story  81;  United  States  r.  McLeUan,  3 
Sumn.  350;  Conk.  Treat.  723. 

It  follows  that  so  much  of  the  decree  as  provides  that  lot  8 
in  block  10,  and  the  west  half  of  lots  1,  2,  3,  and  4  in  block 
73,  in  the  town  of  Salem,  shall  be  subject  to  the  payment  of 
the  judgment  of  the  United  States,  after  they  had  been 
sold  on  legal  process  from  the  state  court  and  before  the  en-! 
try  of  said  judgment,  upon  the  assumption  that  the  priority 
of  the  United  States  had  attached  thereto,  prior  to  such 
sale,  to  wit,  on  January  6,  1879,  is  erroneous,  and  must  be 
reversed,  and  a  decree  entered  dismissing  the  bill  as  to 
the  plain  ti£fs  in  error. 


Santa  Claba  Mining  Association  of  BALxiMOitE 

V.  Quicksilver  Mining  Co. 

ClBOUIT  COUBT,  DiSTBIGT  OF  CaUFOBIIU. 

OCTOBEB  6,  1882.  ^ 

1.  Mexican  Grant,  Leoal  and  Equitable  Title. — The  bolder  of  a  Mex- 
ican grant  containing  a  quicksilver  mine  conveyed  the  mine,  together 
with  one  thousand  acrSs  of  land  surrounding  the  mine,  to  A.,  who  went 
into  possession,  and  he  and  his  grantees  continued  in  possession,  working 
the  mine  for  twenty-five  years.    After  such  conveyance  the  holder  of  the 


Dist.  Cal.]  S.  Clara  M.  A.  v.  Quicesilveb  M.  Co.         831 

1882.]  Opinion  of  the  Court— Sawyer,  C.  J. 


grant  executed  a  second  conveyance  to  B.,  also  embracing  the  mine  and 
the  land  before  conveyed  to  A.  The  grantees  of  B.  presented  the  grant 
for  confirmation,  which  was  duly  confirmed,  and  a  patent  in  due  form  was 
issued  to  the  confirmees.  Held:  That  the  legal  title  derived  under  the 
patent  would  be  controlled  for  the  benefit  of  the  grantees  of  A.,  who  held 
the  better  title  under  the  first  conveyance. 

2.  Location  of  Land  Indkfinjtblt  Descbibxd. — ^Where  a  mine,  together 

with  one  thousand  acres  of  land,  "around,  circumjacent,  and  adjoining 
said  mine,"  is  conveyed  by  the  owner  of  a  larger  tract,  the  land  will  be 
located  as  nearly  as  practicable  in  a  square  form  around  the  mine,  taking 
the  mine  as  the  center  of  the  location,  and  the  grantor,  by  subsequent 
conveyances  of  the  larger  tract  in  two  parts  toother  parties,  cannot  affect 
this  right  of  location  by  the  prior  grantee. 

3.  Mining  Partners — ^Tenants  in  Ck)MM0N. — Where  a  mine,  together  with 

the  surrounding  lands,  is  conveyed  to,  and  the  mine  is  worked  by,  an 
uniaoorporated  association  of  individuals  in  the  usual  mode,  as  in  the  case 
of  mining  partnerships  in  Galifomia,  the  members  of  the  association  are 
tenants  in  common  of  the  mine  and  the  land  so  held. 

4.  Sale  under  Decree  of  Property  of  Mining  Partnership. — Where  a 

bill  is  filed  by  a  member  of  a  mining  partnership  to  wind  up  the  affairs 
of  the  association,  some  of  the  members  being  omitted  from  the  bill 
because  of  the  impracticability  of  bringing  them  ail  before  the  court,  and 
a  decree  is  made  dissolving  the  association,  directing  the  mines  and  lands 
of  the  company  to  be  sold,  the  debts  to  be  paid,  etc.,  and  a  sale  of  the 
mines  and  lands  of  the  association  is  made  in  pursuance  of  the  decree,  the 
title  to  the  undivided  interests  in  the  mine  and  lands  of  those  not  parties 
to  the  suit  will  not  be  affected  by  the  decree  and  sale. 

Before  Sawyeb,  Clrouit  Jadge. 
Wm.  Mattheios,  for  complainant. 
2>.  M.  DdmaSf  for  defendant. 

Sawyeb,  Circuit  Judge.  This  is  a  bill  to  control  tbe 
title  derived  under  a  patent  of  the  United  States  issued  to 
the  Guadalnpe  Mining  Company.  Tbe  Mexican  grant  of 
the  land  was  made  to  one,  Larios,  in  1845.  He  afterwards 
conveyed  to  a  man  by  themame  of  Cook.  Cook  subse- 
quently conveyed  to  an  association  of  persons,  not  a  corpo- 
ration,  called  the  Guadalnpe  Mining  Company,  a  mining 
partnership,  or  joint  stock  company.  The  Guadalupe 
Mining  Company  presented  its  claim  for  confirmation  and 
obtained  a  patent.  Cook,  prior  to  the  conveyance  under 
which  this  patent  was  obtained,  had  conveyed  a  thousand 
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acres  embraoiDg  the  mine — a  thonsand  acres  surronndiDg 
this  miue — by  an  indefinite  description,  '*  aroand,  circnm- 
jacent,  and  adjoining  said  mine."  That  title  has  passed  to 
the  complainant  in  this  case.  That  title  passed  through 
one,  Grej,  and  wife,  and  complainant  in  this  case  has  been 
in  possession  for  twenty^five  years  nnder  that  title.  The 
defendant,  claiming  under  the  patent,  commenced  snndiy 
suits  to  recover  the  possession  of  the  mine,  and  this  bill  is 
filed  to  control  the  title  in  favor  of  complainant,  and 
restrain  the  prosecution  of  those  suits  at  law.  I  am  satis- 
fied, upon  an  examination  of  the  case,  that  the  complain- 
ant is  entitled  to  the  relief  sought,  as  to  the  one  thonsand 
acres  of  land* 

There  is  a  question  as  to  the  location.  At  the  time  when 
this  conveyance  of  the  thousand  acres  was  made,  the  title 
to  the  entire  grant  was  in  Cook.  Subsequently,  he  con- 
veyed in  two  parts  to  different  parties.;  one,  the  northerly 
part,  he  conveyed  to  the  grantors  of  the  parties  who  have 
acquired  the  patent — the  Gaadalupe  Mining  Company. 
The  other  part  was  conveyed  to  somebody  else.  It  is  con- 
tended, on  the  part  of  complainant,  that  this  one  thousand 
acres  of  land  shonld  be  located  on  the  portion  patented  to 
the  Onadalupe  Mining  Company.  On  the  other  hand,  it 
is  contended,  that  placing  the  principal  mine  in  the  centre 
of  the  tract  of  land,  it  should  be  located,  so  far  as  practica- 
ble, so  as  to  leave  it  in  a  square  form,  with  the  mine  in 
the  centre.  This  thousand  acres  having  been  sold  when 
the  grantor  owned  the  whole  of  the  land,  his  subsequently 
dividing  the  grant  into  parts  could  not  transfer  the  location 
to  the  part  subsequently  conveyed  to  the  Guadalupe  Min- 
ing Company.  Locating  it  in  this  form,  it  will  not  cover 
the  whole  of  the  land  patented  by  the  mining  company. 
There  is  a  diagram  made  from  a  survey  by  Boss  Brown, 
which  I  think  correctly  locates  the  thousand  acres.  This 
location  shows  the  thousand  acres  located  in  a  compact 
form,  as  nearly  square  as  practicable,  which  embraces  por- 
tions of  both  parts  of  the  grant,  taking  the  mine  as  the  cen- 
tre of  the  location;  and  so  far  as  that  land  is  embraced  in 
the  patent  to  the  Guadalupe  Mining  Company,  I  tliiuk  the 
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comp]ainAut  is  entitled  to  the  relief  soaght — a  conveyance 
of  the  legal  title,  and  an  injunction  against  the  prosecution 
of  the  snits  at  law.  Under  the  decisions  heretofore  made 
in  sneh  cases  as  Ektrado  t.  Murphy,  Samon  ▼.  Si/moni,  and 
that  class  of  eases,  complainant  is,  also,  entitled  to  the  re- 
lief sought  as  to  those  lands  embiteced  within  the  Boss 
Brown  surrey,  included  in  the  patent,  and  within  the  lands 
described  in  the  bill. 

That  leaves  some  other  portions  of  the  land  described  in 
the  bill  without  the  one  thousand  acres  so  located.  It  is 
insisted  bj  respondent's  counsel,  that  as  to  those  lands,  the 
bill  must  be  dismissed,  because  if  the  complaioaitt  has  a 
title  at  all,  as  is  alleged  in  the  bill,  it  is  a  legal  title,  and 
complainant  has  a  legal  remedy.  I  think  that  the  com- 
plainant having  been  in  possession  for  the  last  twenty-five 
years,  and  being  in  possession  at  the  commencement  of  the 
suit,  it  alleges  such  a  case  against  an  adverae  claimant  as 
entitles  tJie  complainant  to  proceed  under  the  statute  to 
have  the  adverse  claim  determined,  and  its  title  quieted 
with  reference  to  that  portion  of  the  tract.  The  facts  al- 
leged are  sufficient  to  give  jurisdiction  on  that  ground. 
The  thousand  acres  are  also  embraced  in  this  title. 

The  title  of  the  complainant  to  that  portion  depends  upon 
the  sale  under  judicial  proceedings  in  the  ease  of  Hal^ 
lam  Eldridge  v.  Sansevain  and  others.  That  was  a  bill  filed 
to  close  up  the  affairs  of  another  mining  organization  to 
whkh  many  of  the  members  were  made  defendants,  but 
some  were  omitted,  it  being  alleged)  that  the  parties  were 
numerous,  and  many  of  the  real  parties  could  not  be  ascer- 
tained, and  they  were,  therefore,  dispensed  with,  and  the 
court  proceeded  to  wind  up  the  affairs  of  the  mining  co- 
partnership, and  placed  the  property  in  the  hands  of  a  re- 
ceiver, who  afterwards  sold  the  lands  out  under  a  decree 
of  the  court,  and  they  were  conveyed  to  the  purchaser. 
The  title  derived  through  that  conveyance  is  vested  in  the 
complainant,  and  the  allegation  is,  that  they  have  been  in 
the  possession  ever  since. 

Bfy  conclusion  upon  that  branch  of  the  case,  is,  that  com- 
plainant is  entitled  to  a  decree  establishing  and  quieting 
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the  title  to  all  of  the  nndivided  portions  of  the  land,  the 
title  to  which  was  in  the  defendants  to  that  suit,  who  were 
served,  or  who  appeared  at  the  time  or  daring  the  pen- 
dency of  the  suit,  and  to  such  others  as  make  do  resist- 
ance to  the  decree;  but  I  think  the  Qnicksilver  Mining 
Company  is  entitled  to  a  decree  dismissing  the  bill  as  to 
those  undivided  parts  held  by  it,  derived  from  persons  who 
were  not  parties  to  the  suit,  and  were,  therefore,  not  bound 
by  that  decree.  That  was  a  mining  partnership,  and  the 
interests  held  in  the  land  were  in  the  nature  of  a  tenancy  in 
common,  so  far  as  the  title  is  concerned,  and  I  do  not  see 
how  their  title  could  be  affected  in  their  absence.  It  seems 
to  me  that  this  is  the  effect  of  the  decree  as  laid  down  by 
equity  rules  47  and  48  of  the  supreme  court,  which  are  founded 
upon  a  statute  passed  for  such  cases  a  few  years  before  an 
adoption  of  the  rule,  and  the  rule  established  by  decisions  in 
such  cases  as  Shields  v.  Bairoto^  17  How.  139,  and  Barney  v. 
City  of  BalUmure^  6  Wall.  280.  In  my  judgment  the  title  of 
the  absent  parties  could  not  be  affected  without  their  pres- 
ence as  parties;  but  as  to  all  except  those  parties,  the  com- 
plainalit  is  entitled  to  a  decree  establishing  and  quieting  its 
title  derived  under  those  proceedings  as  to  the  undivided 
interests  in  those  parts  lying  both  outside  and  inside  of  the 
patent,  and  within  the  lands  described  in  the  bill  of  com- 
plaint, and  in  the  conveyances  in  that  case. 

A  decree  will  be  rendered  accordingly,  and  counsel  for 
complainant  will  prepare  the  decree  in  accordance  with 
these  suggestions  and  submit  it  to  Mr.  Delmas. 

The  complainant  will  recover  costs. 


Steamship    Ancon,    Appellant,    v.    Christian 
Thompson  et  al..  Appellees. 

Cmcurr  Court,  District  of  California. 
October  16,  1882. 

1.  Ck>LLisiON. — Where  a  steamer  and  schooner  came  into  collision,  the 
schooner  having  been  seen  approaching  a  mile  and  a  half  distant,  ^e 
steamer  was  held  to  be  in  fault  and  liable. 
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2.  Foo  OS  Haze  and  Smoke.— The  night  being  foggy,  or  hazy,  or  both,  it 

was  the  «daty  of  the  steamer  to  moderate   ]ier  speed,  and  blow  her 
whistle. 

3.  IxsxcuRABLB  NsGLioENCK. — If  the  schooner  was  seen  from  the  steamer  at 

a  distance  of  a  mile  and  a  half,  the  negligence  on  the  steamer  in  not 
keeping  oat  of  the  way  was  inexcusable. 

4.  Foo. — In  the  condition  of  the  atmosphere  in  this  case,  there  was  no  fault 

in  the  schooner  in  not  discovering  the  steamer  at  an  earlier  period  of 
time. 

5.  No  Fault  in  Schooner. — Under  the  circumstances  in  this  case,  it  was  not 

a  fault  in  the  schooner,  to  put  her  helm  hard-a-port  at  the  time  she  did, 
nor  was  she  in  fault  in  other  respects. 

Before  Sawyer,  Circuit  Jndge. 

FINDINaS  OF  FAOTS. 

1.  On  the  morning  of  September  15, 1878,  the  side-wheel 
steamship,  Ancon,  on  a  voyage  from  Portland,  Oregon,  to 
San  Francisco,  California,  came  in  collision  with  th^ 
schooner  Phil  Sheridan,  whereby  the  latter  was  wholly  lost. 
The  collision  occurred  between  twenty  minutes  and  fifteen 
minutes  before  five  o'clock  in  the  morning  of  that  day. 

2.  The  collision  occurred  in  the  Pacific  ocean,  at  a  point 
therein  to  the  northward  and  westward  of  the  entrance  to 
the  Umpqna  river,  from  six  to  seven  miles  distant  from  the 
shore  at  the  mouth  of  said  river. 

3.  The  speed  of  the  steamship  at  the  time  of  the  collision 
was,  and  for  some  hours  before  had  been,  by  steam, 
about  eight  miles  per  hour ;  and,  in  addition,  it  had  the 
advantage  of  a  current  in  its  favor  of  one  mile  or  one  and 
a  half  miles  per  hour.  From  four  o'clock  a.  m.  till  the 
lookout  of  the  steamer  saw  the  schooner,  and  first  ordered 
a  change  of  the  helm  shortly  before  the  collision,  the  course 
of  the  steamship  had  been  due  south. 

4.  On  the  fourteenth  day  of  September,  A.  D.  1878,  and 
up  to  six  o'clock  in  the  afternoon  of  that  day,  the  schooner 
had  been,  and  was,  lying  at  anchor  a  short  distance  from 
land,  the  (Jmpqua  river  bearing  north-east,  about  two  miles 
distant.  She  was  at  that  time  bound  from  San  Francisco 
to  said  river. 

6.  At  six  o'clock  in  the  afternoon  of  the  fourteenth  day 
of  September,  A.  d.  1878,  the  schooner  got  under  way,  and 


836  Steamship  Ancon  v.  Thompson.        [Cir.  Gt. 

Findings  of  Facts.  [October, 

with  the  wine]  north-north-west,  stood  off  shore,  close- 
Lanled  on  the  starboard  tack,  and  continued  on  this  course 
till  twelve  o'clock  midnight. 

6.  At  twelve  o'clock,  midnight,  the  schooner  changc^d  her 
coarse,  went  about  on  the  port  tack,  and  close-hauled,  with 
the  wind  still  north-north-west,  occasionally  varying  from 
a  poiut  to  a  point  and  a  half,  stood  in  towards  the  land  on  a 
course  north-east  by  north. 

7.  At  twelve  o'clock,  midnight,  and  up  to  the  time  of  the 
collision,  the  speed  of  the  schooner  was,  and  had  been  from 
two  to  three  miles  per  hour — ^not  exceeding  three  miles. 

8.  The  schooner  from  twelve  o'clock  midnight,  and  up  to 
the  time  of  the  collision,  had  all  the  lights  required  by  law^ 
properly  set,  and  brightly  burning. 

9.  The  schooner  from  twelve  o'clock  midnight,  and  up  to 
the  time  of  the  collision,  had  a  lookout,  properly  stationed, 
and  attentive  to  his  duties,  as  such. 

10.  From  four  o'clock  A.  M.  till  the  collision,  the  wind, 
with  slight  variations  from  time  to  time,  was  weat-north- 
west,  and  the  schooner,  up  to  a  point  of  time  imnjediately 
before  the  collision,  where  the  change  in  the  helm  herein- 
after stated  occurred,  was  sailing  by  the  wiud  on  a  course 
north-east  one-half  north. 

11.  From  and  after  ten  minutes  past  four  o'clock  A.  M.  of 
September  15,  1878,  up  to  the  time  of  the  collision,  a  fog 
prevailed  in  the  track  of  the  schooner  of  such  density  as  to 
obstruct  the  view,  and  largely  tend  to  prevent  the  steam- 
ship and  its  lights  from  being  seen  from  the  schooner,. and 
a  fog-horn  was  sounded  on  the  schooner,  at  regular  inter- 
vals of  not  more  than  five  minutes. 

12.  At  about  twenty  minutes  before  5  A.  M.  the  man  at 
the  wheel,  on  the  schooner,  heard  the  sound  of  the  paddle- 
wheels  of  the  approaching  steamship,  and  thought  it  was  the 
sound  of  the  surf  breaking  on  the  shore.  His  orders  had 
been  to  keep  a  good  lookout  for  the  shore.  He  thereupon 
gave  his  wheel  one  turn  to  port,  and  fixed  it  in  that  position 
by  means  of  a  diamond  screw,  the  object  being  to  enable 
him  to  go  off  quickly  in  case  he  should  prQve  to  be  near 
shore,  and  then  ran  forward  to  where  the  man  on  the  look- 
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ont  stood,  to  ascertain  whether  his  supposition  was  correct. 
The  sound  at  about  the  same  time  attracted  the  attention 
of  the  lookout,  who  also  thought  it  was  the  breaking  of 
the  sui-f,  and  both  were  looking  to  see  if  breakers  were  near, 
when  immediately,  the  loom  of  the  approachiug  steamer 
appeared  close  upon  them,  on  the  port  bow,  not  more  than 
three  ship's  lengths  distant,  coming  head  on.  This  was  the 
first  known  of  the  approaching  steamer  on  board  the 
schooner.  The  loom  of  the  steamer  first  appeared,  and, 
afterwards,  the  light  at  the  mast-head  was  seen.  The  man 
on  the  lookout  immediately  commenced  hallooing,  to  attract 
the  attention  of  those  on  the  steamer;  and  he  heard  the  order 
on  the  steamer  to  put  the  helm  hard-anstarboard;  tlie  helms- 
man at  the  same  time  seized  the  fog-horn,  gave  a  blast  upon 
it,  and  then  hastened  back  towards  the  wheel,  where  he  saw 
the  captain,  already  at  the  wheel.  The  captain,  being  in 
his  cabin,  and  hearing  the  hallooing  and  the  fog-horn,  rushed 
on  deck,  and  seeing  the  steamer  close  on. him,  seized  the 
helm  and  put  it  hard-a-port;  and  very  soon  thereafter  the 
steamer  struck  the  schooner  on  the  port  side  just  before 
the  rigging. 

13.  It  was  the  captain's  watch  on  the  schooner,  from  4 
o'clock  A..  M.,  and  he  was  called  at  that  hour.  Upon  looking 
out,  and  finding  the  sea  not  rough,  he  lighted  his  pipe  and 
sat  half  dressed  smoking  in  his  cabin,  near  the  steps,  close 
by  the  wheel,  till  he  heard  the  noise  upon  deck  made  by  the 
lookout  and  helmsman,  when  he  rushed  out  and  put  the 
helm  hard-a-port,  as  stated  in  finding  12. 

14.  There  was  no  officer  on  the  deck  of  the  schooner  dur- 
ing the  half  hour  preceding  the  collision,  other  than  the 
man  at  the  wheel,  who  was  competent  for  the  position,  the 
cook,  and  the  man  on  the  lookout;  but  the  latter  was  a  com- 
petent lookout,  and  was  at  his  proper  post  during  all  that 
time. 

16.  There  was  a  torch  on  the  deck  of  the  schooner,  but 
it  was  not  lighted  or  shown,  in  the  manner  required  by  the 
act  of  congress;  and  there  was  no  time  to  light  or  show  the 
torch  after  the  discovery  on  board  the  schooner  of  the  ap- 
proaching steamer,  and  before  the  collision.    Had  a  lighted 

22 
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torch  been  exhibited  after  a  discovery  of  the  steamer,  it 
could  not  baye  prevented,  or  contributed  to  prevent,  the 
collision.  The  schooner  and  its  lights  had  been  seen  bj, 
and  its  position  was  known  to,  the  officer  in  chaise  of  the 
steamer,  as  is  shown  by  claimant's  testimony,  several  min- 
utes before  the  steamer  had  been  discovered  by  those  on 
and  in  charge  of  the  schooner. 

16.  The  general  facts  as  stated  in  findings  12,  13,  14,  and 
16  are  clearly  and  satisfactorily  shown  by  the  testimony  of 
the  libellants,  to  which  there  is  no  contradictory  evidence, 
except  as  to  the  prevalence  of  fog,  and  certain  inferential 
evidence  upon  the  question  as  to  whether  the  schooner 
changed  her  course  at  an  earlier  point  of  time,  than  that 
indicated  in  these  findings,  and  upon  the  question  of  the 
fogginess  of  the  weather.  I  think  the  greater  weight  of 
evidence  goes  to  establish  the  existence  of  considerable 
fog.  The  testimony  for  the  claimant,  is,  that  the  sky  was 
overcast,  and  the  atmosphere  thick,  smoky  from  fires  in  the 
mountains,  and  hazy  without  fog;  and  that  a  vessel  could 
be  seen  two  or  three  miles.  I  think  from  all  the  evidence 
that  there  was  considerable  fog  along  the  path  of  the 
schooner,  just  prior  to,  and  at  the  collision.  The  steamer 
itself  encountered  fog,  and  blew  its  whistle  for  some 
minutes  soon  after.  It  was  either  smoky  and  hazy,  or  foggy, 
or  both;  probably  in  some  degree  both.  I  am,  also,  satis- 
fied that  the  finding  states  the  facts  as  to  the  manoeuvring  of 
the  helm  of  the  schooner  prior  to  and  down  to  the  col- 
lision. 

17.  The  steamship,  from  four  o'clock  a.  h.,  had  all  her 
proper  lights  set,  lit,  and  burning,  and  at  and  previous  to 
the  collision,  also,  had  her  second  officer,  Douglas,  a  man 
of  long  experience  at  sea,  on  deck,  and  a  competent  man  at 
the  wheel. 

18.  The  testimony  of  Douglas,  the  second  officer  of  the 
ship,  and  the  officer  of  the  deck,  at  the  time  of  the  collisioD, 
given  on  behalf  of  the  claimant,  is  to  the  following  effect: 
At  about  half  past  4  o'clock  a.  M.,  a  short  time  before  the 
collision,  the  special  lookout  of  the  steamer  left  the  deck, 
with  the  permission  of  Douglas,  the  officer  of  the  deck,  to 
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get  a  cup  of  coffee,  and  thereupon,  the  offioer  of  the  deck 
acted  as  lookout  for  the  steamer,  and  in  so  doing  stood  on  the 
hurricane  or  upper  deck  of  the  steamer,  and  in  the  most  for- 
ward part  of  said  deck,  and  in  a  position  where  his  view  was 
unobstructed,  and  while  said  offioer  of  the  deck  was  thus 
on  the  lookout,  he  saw  the  schooner  in  question,  some 
eight  minutes  before  the  collision,  and  at  the  distance  of 
a  mile  and  a  half,  the  schooner  being  first  seen ;  but  very 
soon  after  showing  her  green  light  only,  something  more 
than  a  point  off  the  starboard  bow  of  the  steamer.  As  soon 
as  the  schooner  was  seen  by  the  officer  of  the  deck  on  the 
steamer,  he  ordered  the  man  at  the  wheel  of  the  steamer  to 
starboard  his  helm,  which  order  was  instantly  obeyed  by  the 
man  at  the  wheel,  and  thereby  the  course  of  the  steamer  was 
changed  two  points  more  to  the  port  side,  or  shoreward. 
When  the  green  light  came  into  view  the  schooner  was 
about  a  mile  distant.  Yeiy  soon  after  the  green  light  ap- 
peared, both  lights  came  into  view,  ''so  instantaneous*^ 
that  it  ''confused"  the  officer — the  schooner  being  then 
about  tluree  quarters  of  a  mile  distant.  The  two  lights 
were  in  sight  but  an  instant,  not  more  than  half  a  minute, 
when  the  green  light  disappeared. 

Immediately  after  seeing  the  two  lights,  Douglas  walked 
aft  to  a  point  about  ten  feet  behind  the  pilot-house,  notified 
the  quartermaster  at  the  wheel,  that  he  must  look  out,  as 
he  had  lost  the  lights,  then  walked  forward  and  looked  at 
the  compass;  then  looked  out  for  the  schooner  again,  and 
saw  her  coming  very  near,  and  seeing  the  red  light,  only, 
ordered  the  helmsman  to  stop  the  ship;  to  blow  the  whistle 
in  order  to  alarm  the  passengers,  and  to  put  his  helm  hard- 
a-starboard,  all  of  which  was  immediately  done.  When  he 
thus  saw  the  red  light,  the  schooner  was  off  the  steamer's 
starboard  bow,  and  about  two  hundred  and  fifty  yards  dis- 
tant; and  he  at  once  gave  the  order  to  stop  her.  The 
schooner  was  under  the  observation  of  Douglas  with  lights 
and  no  lights  about  eight  minutes;  and  during  this  period 
after  he  saw  the  green  light,  there  was  a  period  of  about 
three  minutes,  probably  less,  during  which  she  was  not 
nnder  his  observation  at  all.    It  was  the  period  when  he^ 
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vent  aft  to  give  orders  to  the  mnn  at  tlie  wheel.  The 
schooner,  as  stated  by  Douglas,  when  her  green  light  was 
first  discovered,  was  running  on  a  line  parallel  with  the 
course  of  the  steamer,  one  point  to  the  starboard  of  the 
steamer,  and  had  tlie  courses  of  the  two  ressels  thus  con- 
tinued, they  would  have  passed  with  a  space  of  about  a 
quarter  of  a  mile  between  tliera,  while  the  change  of  the 
steamer's  course  two  points  further  to  port  by  stiirboarding 
her  helm,  would  have  can*ied  them  all  of  a  mile  apart 
when  they  passed. 

Another  witness  who  was  below  at  the  starboard  port, 
says  he  heard  the  order  to  starboard  the  helm  given  bj  the 
officer  on  deck,  and  looking  out  of  the  port  saw  a  green 
light.  He  went  on  deck  and  there  saw  a  red  light.  He 
judges  it  was  four  or  five  minutes  after  he  thus  saw  the  green 
light  before  the  collision;  the  man  at  the  wheel  of  the 
steamer,  notwithstanding  the  order  given  him,  did  not  see 
the  schooner,  or  either  of  her  lights,  till  she  came  close 
alongside,  after  the  order  to  stop  was  given.  This  is  the 
substance  of  the  testimony  given  on  the  part  of  the  claimant. 

19.  If  I  am  wrong  in  the  twelfth,  thirteenth,  fourteenth, 
and  fifteenth  findings,  then  the  facts  as  testified  to  and 
stated  in  the  eighteenth  finding,  present  the  case  on  those 
points  in  the  strongest  light  for  the  claimant  and  appellant. 

20.  The  steamer  being  heavily  loaded  and  running  at  a 
speed  of  eight  miles  per  hour,  could  not  be  stopped  and 
backed  within  a  less  distance  than  one  half  a  mile. 

21.  No  order  was  given  to  stop  and  reverse  the  engine  of 
said  steamer,  nor  was  the  same  stopped  and  reversed,  nor 
was  the  speed  of  the  steamer  slackened  at  any  time  till 
about  one  minute,  or  less,  before  the  collision,  and  when  it 
was  too  late  in  that  mode  to  avoid  said  collision. 

22.  From  four  o'clock  on  the  morning  of  said  fifteenth 
day  of  September,  the  steam  whistle  of  the  steamer  was  not 
sounded  until  after  the  lights  of  the  schooner  were  discov- 
ered, nearly  ahead  of  the  steamer,  at  the  time  when  the 
signal  to  stop  was  given,  and  not  more  than  one  minute 
before  the  collision — probably  not  so  long — and  when  too 
late  to  avoid  the  same. 
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23.  From  half  past  four  a.  m.  till  the  collisioD  there  was 
no  lookout  on  the  steamer  other  than  the  second  officer, 
Ponglas,  who  acted  as  lookout  in  the  absence  of  the 
special  lookout,  while  getting  his  coffee,  as  in  these  find- 
ings before  stated. 

24.  In  the  condition  of  the  atmosphere  and  the  state  of 
the  fog,  there  was  no  fault  on  the  part  of  those  on  the 
schooner  in  not  discovering  the  steamer,  at  an  earlier  point 
of  time  than  that  at  which  it  was  discovered. 

25.  When  the  approach  of  the  steamer  was  first  dis- 
covered from  the  schooner,  it  was  too  late  for  those  in 
charge  of  the  latter  to  avoid  the  collision. 

26.  Immediately  after  the  approach  of  the  steamer  was 
discovered  from  the  schooner,  the  helm  of  the  latter  was  put 
Lard-a-port,  but  owing  to  her  low  rate  of  speed,  this  could 
Lave  affected  her  course  but  little  prior  to  the  collision,  and 
this  was  the  first  manoeuvre  on  the  schooner  after  a  dis- 
covery of  the  steamer.  This  under  the  circumstances  was 
not  an  improper  manoeuvre.  At  about  the  same  time,  the 
helm  of  the  steamer  was  put  hard-a-starboard;  had  it  been 
put  hard-a-port,  the  probability  is  that  the  vessels  would 
Lave  gone  clear. 

27.  At  the  time  when  the  approach  of  the  steamer  was 
discovered  from  the  schooner,  the  course  of  the  steamer  was 
eitl^er  south  two  points  east,  or  due  south,  and  that  of  the 
schooner  north-east  one  half  north. 

28.  At  the  time  the  helm  of  the  steamer  was  ordered 
hard-a-starboard,  the  steam-whistle  sounded,  and  the  en- 
gineer was  signalled  to  stop  and  back  the  steamer — all  of 
which  orders  were  promptly  executed;  it  was  too  late  to 
avert  a  collision  by  those  movements,  bat  it  is  probable 
that,  had  the  helm  been  put  hard-a-port  instead  of  hard-a- 
starboard,  the  collision  might  have  been  avoided. 

29.  The  fair  value  of  the  schooner  was  eleven  thousand 
dollars. 

30.  The  value  of  the  money  and  other  property  lost  by 
John  Bott,  the  captain  of  said  schooner,  for  which  he  is  en- 
titled  to  recover,  is  four  hundred  and  forty  dollars. 
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C0NCLU8I0NB  OF  LAW. 

1.  The  steamer  was  in  fault  under  the  circnmstances 
shown  by  the  claimant's  own  testimony,  taken  in  the  most 
favorable  light  for  claimant,  in  not  blowing  its  whistle  to 
attract  the  attention  of  the  schooner,  and  warn  it  of  the 
steamer's  approach. 

2.  Those  in  charge  of  the  steamer,  at  the  time,  were  also 
in  fault,  even  upon  their  own  showing,  in  not  stoppiog 
the  steamer  or  checking  its  speed  in  time  to  avert  the  col- 
lision; and  especially  so,  since  the  schooner  was  in  plain 
view  for  a  distance  of  a  mile  and  a  half,  and  for  a  period  of 
from  at  least  five  to  eight  minutes,  and  since  the  officer 
in  charge  was  still  confused  and  uncertain  as  to  the  move- 
ments of  the  schooner  in  ample  time  to  have  stopped  the 
steamer,  or  diminished  its  speed,  until  the  manoeuvres  of 
the  schooner  could  be  definitely  ascertained. 

8.  That  the  schooner  was  not  in  fault. 

4.  That  the  collision  arose  in  consequence  of  the  fault  in 
the  navigation  of  the  steamer. 

Let  a  decree  be  entered  in  favor  of  the  libellants  for 
eleven  thousand  dollars,  the  value  of  the  schooner,  and 
interest  at  six  per  cent,  per  anum  from  September  15, 1878; 
and  in  favor  of  the  libellant,  Bott,  for  the  sum  of  four 
hundred  and  forty  dollars,  and  interest  thereon,  from  the 
same  time,  and  at  the  same  rate,  and  for  costs.  * 

MiUon  Androa,  for  libellant  and  appellee. 

Hall  McAUisler,  for  claimant  and  appellant. 

Sawteb,  Circuit  Judge.  In  this  case  I  have  examined 
with  great  care  the  voluminous  testimony,  and  considered 
it  in  all  its  bearings. 

After  examining  the  record  I  find  that  I  am  compelled  to 
concur  with  the  district  judge,  and  that  the  decree  of  the 
district  court  must  be  affirmed.  For  opinion  of  district 
judge,  see  7  Saw.  118. 

The  facts  as  I  have  written  them  out  in  the  findings,  are 
as  follows:    [The  findings  are  set  out  in  the  statement] 
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I  shall  not  attempt  to  go  over,  and  disouss  the  large  mass 
of  testimony  in  the  case,  at  any  length.  I  shall  only  state 
some  of  the  salient  points.  One  point  is,  as  to  the  manoduYres 
of  the  schooner.  I  see  no  reason  to  doubt  from  the  testi- 
mony of  those  on  board  the  schooner,  as  to  its  movements. 
The  testimony  seems  to  be  fair  and  unprejudiced.  There 
is  no  direct  testimony  to  the  contrary.  So  far  as  the  testi- 
mony is  given  at  all,  it  is  concurred  in  by  all  those  on  the 
schooner — three  or  more  witnesses — ^as  to  what  took  place  at 
and  immediately  before  the  collision.  The  position  of  the 
schooner  on  the  night  previous,  the  object  of  running  off 
and  then  running  in  for  the  purpose  of  making  the  river, 
would  not  call  for  any  other  changes  in  the  movements  of 
the  schooner  than  those  shown  by  the  testimony  of  those  on 
board  to  have  taken  place. 

They  were  running,  according  to  the  testimony,  upon  a 
course  that  we  should  naturally  expect  them  to  be  running, 
without  any  cause  for  changing  the  course,  unless  they  had 
Been  the  st^eamer,  and  changed  the  course  for  that  reason. 
The  testimony  of  the  three  witnesses  on  the  schooner,  was  that 
they  did  not  see  the  steamer,  until  the  time  mentioned  in  the 
findings,  that  is,  until  she  had  got  within  about  three  ship's 
lengths  of  the  steamer;  although  they  were  on  the  lookout, 
and  there  was  a  good  lookout.  The  helmsman  himself,  as 
well  as  the  regular  lookout,  was  also  on  the  lookout,  because 
he  had  instructions  to  keep  a  sharp  lookout  for  the  shore, 
and  they  were  on  the  lookout  for  the  shore.  I  think  there 
is  no  doubt  about  the  rate  of  speed  at  which  the  schooner 
was  going,  which  did  not  exceed  three  knots,  and  was  prob- 
ably considerably  less. 

That  being  so,  they  were  running  directly  on  their  proper 
course,  until  the  helmsman  first  heard  the  sound  of  the 
paddle-wheels  of  the  steamer,  which  he  supposed  was  the 
surf  breaking  upon  the  shore.  He  then  immediately  gave 
his  wheel  one  turn  to  port,  fixed  it  in  that  position  with  a 
diamond  screw — the  object  being  to  be  able  to  go  about 
quickly,  should  it  prove  to  be  necessary — and  ran  forward 
in  haste  to  see  whether  his  suppositions  were  correct  or 
not.    About  the  same  time  the  lookout  himself  also  heard 
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the  sound  of  the  steamer's  paddle-wheels.  He  was  on  the 
lookoat  to  see  what  it  was,  and  he  also  supposed  it  was 
the  surf  breaking  on  the  shore.  This  place,  as  I  under- 
stand it,  is  not  the  track  in  which  the  Oregon  steamers  gen- 
erally go.  They  frequently  go  there,  when  there  is  partic* 
alar  occasion  for  it,  such  as  winds  or  currents;  and  they 
seem  on  this  occasion  to  have  been  in-shore  further  than 
usual,  for  the  purpose  of  getting  the  advantage  of  the  cur* 
rent.  The  steamer's  approach  was  not  noticed,  although 
there  was  a  lookout,  and  the  helmsman  himself  was  also  on 
the  lookout,  until  after  the  sound  of  the  paddle-wheels  was 
heard.  The  helmsman  and  lookout  first  discovered  the 
loom  of  the  steamer.  Immediately  on  the  discovery,  the 
lookout  began  to  halloo,  to  attract  the  attention  of  those  on 
the  steamer;  and  the  other  man  blew  the  fog-horn,  and  then 
ran  aft  to  his  wheel  again.  The  captain,  hearing  the  noise 
on  deck,  being  close  by,  and  being  partially  dressed,  sprang 
on  deck,  seized  the  wheel,  and  seeing  the  steamer  coming 
directly  head  on,  put  her  helm  hard-a-port;  and  that  is  the 
first  manoeuvre  on  the  schooner  after  the  discovery  of  the 
steamer;  and  it  was  then  too  late  to  avoid  the  collision  by 
any  movement  the  schooner  could  make. 

On  the  question  of  fog,  the  testimony  of  all  the  parties, 
both  those  on  deck  and  those  below,  was,  that  soon  after 
the  four  o'clock  watch  came  on  deck  a  fog  came  up.  The 
helmsman  said  he  thereupon  passed  the  fog-horn  forward 
to  the  lookout  to  blow,  and  he  testified  that  the  lookout 
did  blow  it  at  intervals,  not  exceeding  five  minutes,  from 
that  time  until  the  collision.  The  lookout  testifies  to  the 
same  thing.  The  cook  was  on  deck,  and  also  testifies  to 
the  same  facts.  The  captain,  though  below,  also,  testifies  to 
hearing  the  fog-horn  blown;  so  that  unless  these  four  wit- 
nesses all  testify  to  what  they  must  absolutely  know  to  be 
false,  there  must  have  been  a  fog;  otherwise,  also,  there 
would  be  no  occasion  for  blowing  the  horn.  They  testify  that 
there  was  a  fog,  and  that  the  horn  did  blow  at  regular  short 
intervals. 

There  were  a  good  many  witnesses  on  the  steamer,  being 
passengers,  who  testify  that  there  was  a  fog,  and  the  crew, 
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or  quite  a  number  of  them,  testified  that  there  was  a  fog 
came  on  soon  after  the  accident.  8ome  witnesses,  employees 
on  the  steamer,  though  not  so  many,  testified  that  there 
was  no  fog  at  the  time  of  the  collision;  but  they  also  tes* 
tify  that  the  atmosphere  was  overcast,  or  dark,  and  was 
smoky  or  hazy,  resulting  from  fires  upon  the  land.  Imme- 
diately after  the  collision,  they  began  to  rig  a  line  on  the 
steamer  to  enable  the  lookout,  instead  of  the  man  at  the 
wheel,  to  sound  the  fog-whistle.  That  indicates  that  there 
must  have  been  some  fog,  or  they  certainly  would  not  so 
soon  have  been  rigging  that  line;  and  all  the  testimony  is, 
that  soon  after  they  started,  they  being  detained  from 
twenty  minutes  to  half  an  hour,  and  after  they  got  under 
way,  they  ran  into  a  fog-bank,  then  blew  the  whistle  by 
means  of  this  line  which  had  been  rigged,  while  they  were 
picking  up  the  passengers  who  had  been  on  board  the 
schooner. 

I  think  the  great  weight  of  testimony  is,  that  there  was 
either  a  fog,  or  smoke,  or  haze,  one  or  the  other,  or  both,  along 
the  track  of  the  schooner,  which  would  be  very  likely  to  ob- 
scure the  view  of  the  steamer's  ligh  ts.  The  testimony  on  board 
of  the  schooner  is,  that  they  first  saw  the  loom  of  the  steamer, 
before  seeing  the  light,  and  very  soon  after  that,  they  first 
saw  the  light  at  the  masthead.  The  lookout  of  the  steamer 
also  testified,  that  he  first  saw  the  schooner  from  a  mile  and 
a  half  to  two  miles  off,  and  before  seeing  her  lights.  I  have  • 
taken  a  mile  and  a  half  as  the  distance.  He  says,  he  first 
saw  the  schooner,  and  soon  after  he  saw  the  green  light, 
when  he  got  within  about  a  mile,  so  that  be  saw  the  schooner 
first.  Several  credible  witnesses — ^and  among  others  was 
the  captain,  who  is  certainly  a  reliable  witness,  and  an  ex- 
perienced man — said  that  in  a  fog  of  that  kind,  or  smoke,  he 
would  be  likely  to  see  the  loom  of  a  vessel  before  seeing 
the  lights.  That  may  be  so,  but  at  all  events  I  should  sup- 
pose, that  without  a  mist,  or  smoke,  or  fog,  when  it  is 
simply  dark,  the  lights  of  the  vessel  could  be  seen  before 
an  object  which  is  also  black,  or  dark.  My  conclusion, 
therefore,  is,  that  there  was  considerable  fog,  mist,  or 
smoke,  probably  both.    The  testimony  indicates  that  there 
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were  fog-banks  from  time  to  time.  I  find,  therefore,  from 
those  general  facts  that  the  course  of  the  schooner  was  as 
I  have  stated  in  the  findings,  and  that  there  was  a  fog, 
or  mist,  or  smoke,  or  both,  sufficient  to  obscure  the  view 
of  an  approaching  Teasel,  and  excuse  the  schooner  for  not 
seeing  the  steamer  in  time.  It  is  very  manifest  that  after 
the  steamer*8  approach  was  seen,  and  when  the  first  man- 
oeuYre  on  the  schooner  was  made,  it  was  too  late  to  avoid  a 
collision  hj  any  action  on  board  the  schooner. 

The  statute  requires  the  court  to  make  findings  of  fact. 
In  an  admiralty  or  equity  case,  there  is  difficulty  sometimes 
in  stating  specifically  in  brief  terms  the  facts.  It  is  some- 
what difficult  to  specify  satisfactorily  the  ultimate  facts,  or 
even  to  determine  what  they  are,  without  argument;  and  I 
state  them  rather  in  the  alternatiye,  giving  the  claimant 
the  benefit  of  the  strongest  statement  of  facts  in  his 
favor  as  made  by  Mr.  Douglas,  the  mate,  who  was,  in  fact, 
the  only  one  who  testifies  to  anything  on  behalf  of  the 
steamer,  as  to  the  leading  material  facts,  except  so  far  as 
he  is  confirmed  by  the  man  who  was  looking  out  of  the  port. 
He  testified  to  seeing  the  green  lights  and  that  he  soon 
afterwards  saw  the  red  light  from  the  deck.  If  Douglas 
saw  the  schooner  a  mile  and  a  half  or  two  miles  off,  as  he 
says  he  did,  the  schooner  being  then  a  point  off  his  star* 
board  bow,  he,  having  full  control  of  the  steamer's  move* 
ments,  certainly,  ought  to  havQ  been  able  to  avoid  a  col- 
lision; and  it  was  inexcusable  negligence  not  to  have  done 
so.  Considering  the  rate  of  speed  at  which  they  were  go- 
ing, and  the  distance  and  time,  I  do  not  see,  if  he  is  correct 
in  his  statement  of  facts,  how  it  was  possible  for  the 
schooner  to  get  in  the  track  of  the  steamer,  so  as  to  come 
into  collision,  even  if  it  had  made  the  attempt. 

He,  Douglas,  says  it  was  a  mile  and  a  half  ofi^  when  he 
first  saw  the  schooner,  a  point  off  his  starboard  bow.  A 
mile  distant  is  the  nearest  point  that  he  locates  the  schooner, 
at  the  time  he  first  saw  the  green  light;  and  immediately 
upon  seeing  the  green  light  he  put  his  helm  a-starboard, 
whereupon  the  steamer  went  off  two  points  more  to  port, 
which  would  make  three  points.    It  seems  to  me,  if  that 


Dist.  Cal.]     Steamship  Anoon  v.  Thompson.  847 

1882.]  Opinion  of  the  Coart— Sawyer,  C.  J. 

was  the  position  of  these  vessels,  and  the  steamer  continued  in 
that  coarse,  whatsoever  coarse  the  schooner  oonld  have  pos*- 
sibly  taken,  she  coald  not  have  brought  herself  into  collision 
with  the  steamer  even  if  she  had  tried  to  do  so.    The  wit« 
ness,  Douglas,  testifies  that  one  point  off  would  carry  the 
vessels  a  quarter  of  a  mile  apart;  and  that  two  points  more 
would  cany  them  at  least  a  mile  apart.     If  the  steamer 
then  ran  on  that  course,  which  he  says  she  was,  going  at  the 
rate  of  eight  miles  an  hour  by  steam,  accelerated  one  mile 
by  the  current,  and  the  schooner's  speed  not  exceeding  three 
miles  per  hour,  before  the  schooner  could  possibly  intersect 
the  line  of  the  steamer's  course  at  any  point,  it  seems  to 
me,  that  the  steamer  would  have  been  a  mile  or  two  past, 
or  at  least  a  long  distance  past  the  point  of  intersection. 
Had  the  schooner  turned  and  run  directly  at  right  angles, 
she  would  have  had  a  mile  to  sail  to  intersect  the  steamer's 
path.     While  she  was  running  that  mile,  the  steamer  would 
have  run  three,  and  been  two  miles  past,  as  they  were  but 
a  mile  apart  at  the  start.     Had  the  schooner  run  in  any 
other  direction,  she  would  have  had  more  than  a  mile  to 
mn  to  intersect  the  steamer's  track;  and  the  steamer  would 
have  been  still  further  off.     Some  allowance  must  doubtless 
be  made  for  the  time  it  would  take  the  steamer  to  change 
her  course  after  putting  the  helm  a*starboard,   but  not 
enough  to  render  a  collision  possible.    There  is  some  con- 
fusion in  the  testimony  of  Douglas.    It  is  very  remarkable, 
too,  tbat  the  man  at  the  wheel  did  not  see  the  steamer,  al- 
though it  was  not  his  business  to  act  as  lookout,  because 
his  attention  was  called  to  it  twice;  first,  when  he  was 
directed  to  put  his   helm  to  starboard,   the    first  time, 
when  the  vessel  was  at  least  a  mile  off,  and  then  again 
when  the  two  lights  came  into  view,  and  the  steamer  was 
three  fourths  of  a  mile  off.    At  that  time  the  mate  walked 
back — left  his  post  and  walked  back  abaft  the  wheel-house, 
and  told  the  man  at  the  wheel  that  he  had  lost  the  lights  of 
that  vessel,  and  to  be  careful  and  be  upon  the  lookout.    Even 
after  that  warning,  when  he  would  be  very  likely  to  look  out, 
the  man  at  the  wheel  did  not  see  the  schooner;  and  he  never 
saw  it  until  the  last  order  was  given  to  put  his  helm  hard- 
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a-starboardy  signal  the  engineer  to  stop  the  steamer,  and 
blow  bis  whistle  to  alarm  the  passengers;  and  then  the 
steamer  was  coming  directly  down  close  on  the  port  bow  of 
the  schooner.  The  officer  in  charge  certainly  shonid  either 
have  put  his  helm  long  before  he  did  hard-a-starboard^  or  he 
shonid  have  ported  his  helm  when  he  saw  the  schooner  was 
changing  its  course,  and,  in  either  event,  he  had  ample 
time  to  escape  a  collision.  If  he  had  ordered  the  helm 
a-port  when  he  saw  the  green  light  and  the  red,  or  hard- 
a-starboard,  or  stopped  or  slowed  down  the  steamer,  as  he 
might  have  done,  he  would  have  gone  clear.  If  he  had  done 
either  when  she  was  three  fourths  of  a  mile  off,  as  he 
could  have  done  when  he  saw  the  green  light  disappear 
and  the  red  light  come  into  view,  or  both  lights  come  into 
view,  and  then  both  lights  disappear,  the  collision  would 
not  have  occurred. 

I  am  taking  this  testimony  as  Douglas  gave  it,  and  as  cor- 
roborated by  the  man  at  the  port  below;  and  that  is  the 
most  favorable  position  according  to  his  own  statement.  If 
it  was  smoky,  or  hazy,  or  foggy,  or  both,  then  he  was  at 
fault  in  running  at  full  speed,  without  blowing  his  whistle 
from  time  to  time.  The  whistle  was  neyer  blown,  while 
the  vessel  was  all  the  time  going  at  full  speed.  While  I 
do  not  propose  to  say  that  Douglas*  testimony  is  wilfully 
false,  yet  the  inclination  in  my  mind  is  to  think,  that  in  his 
confusion,  as  he  evidently  was  confused,  and  so  states  in 
his  testimony,  the  probability  is  that  he  did  not  see  the 
schooner  so  soon  as  he  supposes,  or  until  he  was  close 
upon  her;  that  is  the  most  favorable  view  that  could  be 
taken  according  to  the  probabilities;  and  that  then  it  was 
too  late,  by  that  manoeuvre  at  least,  to  avoid  the  collision.  He 
saw  the  red  light,  and  he  should  have  ported  his  helm  in  the 
condition  he  was  in,  instead  of  putting  it  starboard.  He 
could  have  done  his  best,  at  least,  to  check  the  speed  of  the 
steamer  in  time;  and  if  he  did  not  see  it  in  consequence  of 
fog,  or  smoke,  which  is  highly  probable,  then  he  was  in 
fault  in  ruuning  at  full  speed,  and  in  .not  blowing  his 
whistle  from  time  to  time  to  give  notice  to  any  approaching 
vessel.    If  he  saw  the  schooner  changing  her  course  three 
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qaarters  of  a  mile  off,  as  be  says  Le  did,  be  certaiulj 
sbonld  bare  blown  bis  wbiatle,  and  done  sometbing  at 
once,  more  vigorous  and  decisive,  to  avert  tbe  accident.. 

I  can  come  to  no  otber  conclusion,  than  tbat  tbe  collision 
was  tbe  result  of  fault  in  tbe  navigation  of  tbe  steamer. 

I  bave  also  examined  tbe  testimony  to  see  if  tbere  is  any 
reasonable  ground  for  dividing  tbe  loss;  but  I  find  none. 

I  see  no  good  reason  for  reacbing  a  conolnsion  different 
from  tbat  attained  by  tbe  district  court,  as  to  tbe  value  of 
tbe  scbooner.  Tbe  libel  alleges  tbe  loss  sustained  by  tbe 
libellaut,  Bott,  to  be  four  bundred  and  forty  dollars;  and 
prays  a  decree  for  tbat  amount.  A  larger  amount  is,  tbere- 
fore,  not  witbin  tbe  issues,  or  tbe  prayer  for  relief.  Tbe 
decree  will  be  limited  to  tbat  amount. 


HoLLisTER  V.  Bell.    James  v.  Bell. 

CiBOurr  CouBT,  Distbiot  of  Califobnia. 
October  16,  1882. 

1.  Removal  of  Causes. — The  second  claase  of  section  639  of  the  revised 
statutes  was  repealed  by  the  act  of  congress  of  March  3,  1875. 

Before  Sawyer,  Gircait  Judge. 

Savhteb,  Circuit  Jndge.  Tbis  action  was  brongbt  in  tbe 
state  court  of  Santa  Barbara  county,  and  removed  by  B.  S. 
Den  as  to  bimself,  under  tbe  second  clause  of  section  639 
of  tbe  revised  statutes,  on  tbe  ground  of  citizensbip,  and 
tbat  there  was  a  controversy  wbicb  could  be  wbolly  deter- 
mined as  to  bim,  witbout  tbe  presence  of  otber  parties. 

At  tbe  last  t^rm  of  tbe  supreme  court  of  tbe  United 
States,  it  was  held  in  Hyde  v.  Btible,  tbat  ''tbe  second 
clause  of  section  639  of  tbe  revised  statutes  was  repealed 
by  the  act  of  1876."     {Hyde  v.  Buble,  104  U.  8.  407.) 

The  law  under  wbicb  tbe  removal  was  bad,  having  been 
repealed  long  before  the  removal,  it  was  not  removable. 
The  case  must,  therefore,  be  remanded  to  tbe  state  court 
for  want  of  jurisdiction,  and  it  is  so  ordered. 
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In  be  Geoboe  Moncan,  alias  Ah  Wah,   and 

Ah  Kee. 

DiBTBicT  Court,  Disntxor  or  Obeoon. 
OoTOBEB  27, 1882. 

1.  ToncHiKG  AT  A  PORT  OF  THE  UNITED  STATES. — A  vessel  toQcbes  at  a  port 

of  the  United  States  within  the  meaning  of  section  3  of  the  act  of  May  6, 
1882  (Ses.  L.  1881-2,  p.  60),  to  exclude  Chtnese  laborers  from  the  United 
States,  when  she  calls  there  for  orders  or  a  cargo  for  ^  foreign  port,  and 
Chinese  Uborers  who  are  on  board  of  her  as  passengers  or  crew  are  not 
unlawfully  in  the  country  contrary  to  said  act,  during  her  stay  for  such 
purpose. 

2.  Chinese  Crews. ^The  act  aforesaid  does  not  apply  to  Chinese  who  enter 

a  port  of  the  United  States  as  seamen  or  members  of  the  crew  of  a  ves- 
sel arriving  from  a  foreign  port,  with  the  intention  of  returning 
or  proceeding  to  another  foreign  port  in  the  ordinary  course  of  com- 
merce and  navigation;  but  if  such  Chinese  leave  the  vessel  while  in  the 
American  port  and  do  not  depart  with  her,  their  presence  in  the  countcy 
becomes  unlawful. 

3.  The  Deck  of  an  American  Vessel  is  American  Territory. — A  peraon 

on  board  of  a  vessel  of  the  United  States  or  any  one  of  them,  is  in  contem- 
plation of  law  within  the  territory  and  jurisdiction  of  the  United  States, 
and  therefore  a  Chinese  laborer  who  shipped  on  an  American  veasel  at 
London  prior  to  the  passage  of  the  act  aforesaid,  and  continued  on  her  until 
her  arrival  in  the  United  States,  although  after  the  expiration  of  the 
ninety  days  next  following  the  passage  of  said  act,  is  entitled  to  reside 
therein. 

Before  Deadt,  District  Jadge. 

James  F.  Watson^  for  the  United  States. 
M.  W.  Fechheimer,  for  defendants. 

Deady,  J.  On  October  25,  1882,  Ah  Eee  and  George 
Moncon,  alias  Ah  Wah,  were  brought  before  me  on  war- 
rants issued  by  me  under  section  12  of  the  act  of  Maj  6, 
1882,  ^Ho  execute  certain  treaty  stipulations  relating  to 
Chinese,"  Ses.  L.  1881-2,  p.  61,  upon  the  charge  of  being 
unlawfully  within  the  United  States  contrary  to  section  1 
of  said  act. 

Upon  the  hearing,  the  following  facts  were  established 
and  admitted:  On  February  18,  1882,  Moncan  joined  the 
American  ship  Patrician  at  Loudon,  as  cook,  and  on  March 
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9th  signed  the  articles  for  a  Tojage  thereon  in  that  capacity, 
to  Cardiff,  and  from  thence  on  a  general  trading  ^nd  freight- 
ing voyage,  as  the  master  might  direct,  not  exceeding  twenty- 
four  months  in  duration,  and  back  to  a  port  of  discharge  in 
Europe  or  the  United  States;  that  the  vessel  went  to  Yoko- 
hama, Japan,  where  on  September  11th,  in  consequence  of 
the  steward.  Ah  Sing,  being  discharged,  Moncan  was  made 
steward  and  Ah  Kee  shipped  as  cook  for  a  voyage  to  Astoria, 
Oregon,  or  for  orders,  and  thence  to  such  ports  as  the  master 
might  direct,  not  exceeding  twenty-four  months  in  duration; 
that  on  October  14th  the  Paiiician  entered  the  Columbia 
river,  and  arrived  at  this  port  on  October  24th  with  Moncan 
and  Ah  Kee  on  board  as  steward  and  cook,  respectively, 
where  they  remained  until  removed  upon  the  warrants  is- 
sued for  their  arrest. 

Both  Moncan  and  Ah  Kee  are  natives  of  China,  and  were 
duly  shipped  before  the  American  consuls  of  London  and 
Yokohama,  respectively.  The  Patrician  belongs  at  Damaris- 
cotta,  Maine,  and  is  now  loading  with  wheat  for  Europe,  and 
will  be  ready  to  sail  in  a  few  days;  and  the  master,  unless 
prevented^  expects  to  carry  these  men  with  him  for  the  voy- 
age specified  in  the  articles. 

Section  1  of  the  act  of  May  6,  1882,  declares  that  upon 
the  expiration  of  ninety  days  from  its  passage  and  for  the 
period  of  ten  years  thereafter,  "the  coming  of  Chinese*  Za- 
borers  to  the  United  States"  is  suspended;  and  that  "  during 
such  suspension  it  shall  not  be  lawful  for  any  Chinese  laborer 
to  come,  or  having  so  come  after  the  expiration  of  said  ninety 
days,  to  remain  within  the  United  States." 

By  section  2,  it  is  made  a  misdemeanor,  punishable  by  a 
fine  and  imprisonment,  for  the  master  of  any  vessel  *' to 
knowingly  bring  within  the  United  States  on  such  vessel,  and 
land,  or  permit  to  be  landed,  any  Chinese  laborer  from  any 
foreign  port  or  place." 

From  the  operation  of  these  two  sections  the  third  one 
excepts  Chinese  laborers  who  were  in  the  United  States  on 
November  17,  1880,  or  who  might  come  therein  within  the 
ninety  days  next  after  the  passage  of  the  act;  and  also  the 
case  of  any  master  bound  to  a  foreign  port  whose  vessel 
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sball  come  within  the  United  States  *' by  reason  of  being  in 
distress  or  in  stress  of  weather,  or  touching  at  any  port  of 
the  United  States  on  its  yo3age  to  any  foreign  port  or  place; 
provided^  that  all  Chinese  laborers  brought  on  sach  Teasel 
shall  depart  with  the  vessel  on  leaving  port." 

Section  12  provides  ''that  any  Chinese  person  found  un- 
lawfully within  the  United  States  shall  be  caused  to  be  re- 
moved therefrom  to  the  country  from  whence  he  came,  by 
direction  of  the  president  of  the  United  States  and  at  the 
cost  of  the  United  States,  after  being  brought  before  some 
justice,  judge,  or  commissioner  of  a  court  of  the  United 
States,  and  found  to  be  one  not  lawfully  entitled  to  remain 
in  the  United  States." 

This  act  was  passed  in  pursuance  of  the  treaty  with  China 
of  November,  1880  (Ses.  L.  1881-2,  Treaties,  etc.,  p.  12),  sup- 
plementary  to  that  of  July  28, 1868.  (U.  S.  Pub.  Treat.  148.) 
By  the  former  the  right  conceded  to  the  Chinese  by  the  lat- 
ter, to  come  to  and  reside  within  the  United  States  at 
])leasure,  was  modified  so  as  to  authorize  the  government  of 
the  United  States,  whenever,  in  its  opinion,  ''  the  coming  of 
Chinese  laborers  to  the  United  States  or  their^residence 
therein  affects  or  threatens  to  affect  the  interests  of  that 
conutiy,"  to  regulate,  limit,  or  suspend  the  same;  but  such 
''limitation  or  suspension  shall  be  reasonable,  and  shall 
apply  only  to  Chinese  who  may  go  to  the  United  States  as 
laborers,  other  classes  not  being  included  in  the  limitations." 

It  is  not  to  be  presumed  that  congress  in  the  passage 
of  this  act  intended  to  trench  upon  the  treaty  of  1868  as 
modified  by  that  of  1880.  And  therefore  it  is,  that  all  gen- 
eral or  ambiguous  clauses  or  phrases  contained  in  the 
former  should  be  construed  and  applied  so  as  to  make  them 
conform  to  the  latter. 

It  is  manifest  that  the  concession  in  the  supplementary 
treaty  of  1880  was  only  asked  and  obtained  by  the  United 
States  for  the  purpose  of  allowing  it  to  limit  or  suspend  the 
existing  right  of  Chinese  laborers  to  come  and  be  within  its 
territory,  for  the  purpose  of  laboring  therein  and  thereby 
competing  with  the  labor  of  its  citizens  for  the  local  means 
of  livelihood. 
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Counsel  for  the  Chinese  contends:  1.  That  under  the 
circumstances,  the  Pairician  is  a  vessel  ''touching**  at  a 
port  of  the  United  States  "on  its  voyage"  to  a  foreign  one, 
and  therefore  within  the  exception  contained  in  section  3  of 
the  act;  and  2.  That  the  crew  of  a  vessel  arriving  at  a  port 
of  the  United  States  from  a  foreign  port  or  place,  in  the 
ordinary  course  of  commerce  and  navigation,  are  not "  labor- 
ers **  within  the  meaning  of  the  act. 

When  the  Pairician  entered  the  Columbia  river,  the  ter- 
minus ad  quern  or  place  of  termination  of  her  voyage  was 
not  definitely  known.  It  might  be  either  in  Europe  or  the 
United  States;  and  so  far  as  now  known,  it  is  in  the  former. 
Bat,  even  so  long  as  it  might  be  in  either  country,  I  think 
she  ought  to  be,  for  the  purpose  of  this  act,  considered  as 
on  a  voyage  to  a  foreign  port.  Bat  it  is  ^certain  that  her 
port  of  final  destination  was  not  Astoria,  at  which  place  she 
merely  called  for  orders.  Nor  had  the  voyage  then  termi- 
nated as  to  the  steward  and  cook,  whose  engagements  were 
for  twenty-four  months  each  from  the  date  of  signing  the 
articles,  unless  sooner  discharged.    (Sec.  4511,  B.  S.) 

A  "  voyage**  is  not  limited  to  the  passage  of  a  vessel  from 
one  port  to  another,  but  it  may  include  several  ports. 
(Bouvier,  Voyage;  1  Pars.  S.  &  A.  307.) 

The  word  "touch**  and  its  derivatives,  is,  in  a  sense,  a 
nautical  phrase.  It  is  defined  thus:  "  To  come  or  attain  to; 
to  arrive  at;  to  reach;  as —  'To  touch  their  natal  shore.* 
— Pope;'  and  its  use  is  illustrated  as  follows:  "7b  Umch  at, 
to  arrive  at  or  come  to  without  stay,  as  in  sailing.  '  The 
next  day  we  touched  at  Sidon.*— -4cfe  xxxvii,  3."  (Wor. 
Die,  Touch.) 

The  word  "touching**  is  evidently  used  in  the  act  to 
signify  the  opposite  of  "staying.**  And  it  does  not  apply 
to  the  case  of  a  compulsory  entrance  on  account  of  distress 
or  stress  of  weather,  for  that  is  otherwise  specifically  pro- 
vided for.  A  vessel  does  not  ordinarily  touch  at  her  home 
port,  but  remains  there  until  a  new  voyage  is  undertaken. 
But  in  course  of  a  trading  voyage  from  England  to  Asia 
and  back  to  Europe  or  the  United  States,  she  may  touch  at 
many  ports  and  for  many  purposes.    Calling  at  a  port  for 
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orders,  is  in  my  judgment  a  plain  case  of  ''tooching**  at 
such  port;  and  if  in  pursuance  of  the  order  obtained  or 
being  there,  the  Tessel  remains  long  enough  to  take  in  a 
cargo  for  a  foreign  port,  I  see  no  reason,  under  the  circum« 
stances,  for  concluding  that  she  is  thenceforth  **  staying** 
but  not  *'  touching"  at  such  port 

Upon  this  view  of  the  case  the  Pairician  has  simply 
touched  at  this  port.  Her  stay  here  is  only  temporary,  and 
for  an  object  necessary  to  enable  her  to  prosecute  a  voyage 
to  a  foreign  port  with  profit  to  her  owners. 

Nor  do  I  think  that  the  Chinese  members  of  the  crew 
of  the  Patrician  are  "laborers"  within  the  meaning  of  this 
act.  True  their  vocation  is  labor.  But  they  are  not 
brought  here  to  remain  and  enter  into  competition  with  the 
labor  of  the  inhabitants  of  the  country.  They  labor  upon 
the  high  seas  in  the  navigation  of  a  vessel  engaged  in  the 
exchange  of  commodities  between  this  country  and  other 
parts  of  the  world. 

This  commerce  it  is  the  direct  interest  of  both  the  labor 
and  the  capital  of  the  country  to  foster  and  promote.  In  a 
note  to  the  opinion  of  Mr.  Justice  Field,  in  the  MaUer  of 
Low  Yam  Chow  (7  Saw.  546),  it  is  stated  upon  the  authority  of 
the  Chinese  consul,  that  the  value  of  the  commodities  ex- 
changed between  China  and  the  United  States  in  the  year 
of  the  Burlingame  treaty  (1868)  was  fifteen  million  three 
hundred  and  sixty-five  thousand  and  thirteen  dollars; 
while  for  the  year  ending  June  30, 1881,  they  had  reached 
twenty-seven  million  seven  hundred  and  sixty-five  thou- 
sand four  hundred  and  nine  dollars — being  a  gain  of  almost 
one  hundred  per  centum  in  thirteen  years.  When  this 
treaty  was  concluded  the  export  of  flour  at  the  port  of  San 
Francisco  was  about  twenty  thousand  barrels  a  year,  while 
in  1881  it  had  reached  two  hundred  and  seventy-one  thou- 
sand one  hundred  and  eighteen  barrels — ^ninety  per  centum 
of  which  was  shipped  by  Chinese  merchants. 

It  is  not  to  be  supposed  for  a  moment  that  congress  in- 
tended by  the  passage  of  this  act  to  impede  or  cripple  this 
commerce  by  prohibiting  in  effect  all  vessels  engaged  in  the 
carrying  trade  to  and  from  the  United  States,  and  particu- 
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larly  those  on  the  Pacific  coast,  from  employing  Chinese 
cooks,  stewards,  or  crews  when  for  any  reason  it  is  neces- 
sary or  convenient  to  do  so.  For  sach  woold  necessarily 
be  the  result  of  holding  that  the  Chinese  crew  of  a  vessel 
coming  from  a  foreign  port  to  one  of  the  United  States  are 
'' laborers**  with  the  meaning  of  the  act.  Sach  a  '' limita- 
tion*' npon  the  right  of  the  Chinese  to  enter  or  be  brought 
within  our  ports  is  clearly  beyond  the  letter  and  spirit  of 
the  concession  made  by  the  supplemental  treaty,  which  de- 
clares that  it  shall  only  apply  "to  Chinese  who  may  go  to  the 
United  States  as  laborers'' — ^that  is,  with  the  intention  to 
labor  here  and  enter  into  competition  with  the  labor  of  the 
country.  Upon  this  ground  also  it  is  clear  to  my  mind 
that  the  act  does  not  apply  to  the  crew  of  the  Patrician. 

Of  course  a  Chinese  seaman,  although  allowed  to  come 
into  the  ports  of  the  United  States  as  one  of  the  crew  of  a 
vessel  from  a  foreign  port,  does  not  thereby  obtain  the 
right  to  remain  in  the  country  and  become  a  laborer  therein; 
and  if  the  master  allows  him  to  go  ashore  permanently,  the 
latter  would  be  liable  to  removal  and  the  former  to  the 
punishment  prescribed  in  section  2  of  the  act.  But  such 
seaman  would  have  the  same  right  to  be  on  shore  temporarily 
and  not  otherwise  employed  than  in  the  business  of  the 
vessel,  daring  her  stay  in  port,  as  those  of  other  nationalities. 

Counsel  for  Moncan  also  claims  that  the  act  does  not  apply 
to  him  at  all,  and  that  he  is  entitled  now  to  remain  in  the 
United  States,  as  a  laborer,  because  he  was  lawfully  on 
board  of  an  American  vessel  as  a  member  of  the  crew 
thereof  after  November  17,  1880,  and  before  the  passage  of 
the  act,  where  he  has  ever  since  remained. 

The  rule  is  well  established  that  the  vessels  of  a  nation 
are  to  be  considered  as  a  part  of  its  territory  and  the  per- 
sons on  board  of  them  are  deemed  to  be  within  the  juris- 
diction and  are  protected  and  governed  by  the  laws  of  the 
country  to  which  such  vessel  belongs.  (Yattel,  b.  1,  c.  19, 
sec.  216;  Wheat.  Inter.  Law,  157;  1  Kent,  28;  Crapo  v. 
KeUy,  16  Wall.  611.  In  the  Matter  of  Ah  Sing,  ante,  Mr. 
Justice  Field  says:  "An  American  vessel  is  deemed  to  be 
a  part  of  the  territory  of  the  state  wherein  which  its  home 
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port  is  situated,  and  as  snch  a  part  of  the  territory  of  the 
United  States.  The  rights  of  its  crew  are  measured  by  the 
laws  of  the  state  or  nation  and  their  contracts  are  enforced 
by  its  tribunals." 

For  many  porposes,  in  contemplation  of  law,  Moncan  has 
been  within  the  territory  and  jurisdiction  of  the  United 
States,  ever  since  he  sailed  from  England  on  the  Patrician, 
and  I  think  this  onght  to  be  considered  one  of  them.  He 
joined  the  crew  of  an  American  vessel  bound  for  a  port  in 
the  United  States,  before  the  passage  of  the  act,  and  while 
in  that  condition  is  brought  within  the  actual  territorial 
limits  of  the  country.  To  drive  him  back  now  from  our 
shores  as  a  person  prohibited  by  this  act  from  residing 
within  the  United  States,  would,  it  seems  to  me,  be  giving 
it  a  narrow  and  harsh  construction,  utterly  at  a  variance 
with  the  spirit  and  intent  of  our  treaty  stipulations. 

This  act  may  be  enforced,  so  as,  for  all  practical  purposes, 
to  exclude  Chinese  laborers  from  coming  here  and  enter- 
ing into  competition  with  the  labor  of  the  inhabitants  of  the 
country,  without  spitefully  straining  it  to  cover afew  doubt- 
ful or  extreme  cases,  and  thereby  eventually  bringing  it  into 
deserved  odium  and  disrepute.  Nor  should  it  be  foi^tten 
by  those  who  favor  the  exclusion  of  Chinese  laborers  from 
the  country  and  wish  to  see  the  experiment  fairly  tried, 
that  the  act  is  unfavorably  regarded  by  a  large  portion  of 
the  most  intelligent  and  influential  people  of  the  country 
''as  being  the  servile  echo  of  the  clamors  of  the  sandlot; 
as  fraught  with  danger  to  our  commercial  relations  with 
China;  as  inconsistent  with  our  national  policy;  as  obstruct- 
ing the  spread  of  Christianity,  and  as  violative,  not  only  of 
the  treaty,  but  of  the  inherent  rights  of  man."  (Hoffxan, 
J.,  In  re  Low  7am  Chow,  7  Saw.  660.) 

My  conclusion  is  that  neither  Moncan  nor  Ah  Kee  is 
unlawfully  in  the  country  within  the  purview  of  the  act  of 
May  6,  1882,  because:  (1.)  They  are  simply  on  board  of  a 
vessel  "touching"  at  this  port  while  on  a  voyage  to  a 
foreign  one;  (2.)  They  are  here  only  as  members  of  the 
crew  of  a  vessel  arriving  from  a  foreign  port  and  taking  on 
cargo  for  another;  and  further,  that  Moncan  having  joined 
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an  American  ship  prior  to  the  passage  of  the  act,  and  re- 
mained on  her  uatil  his  arrival  here,  is  not  thereby  prohib- 
ited from  residing  in  the  country. 

The  prisoners  are  discharged  from  the  arrest,  and  the 
marshal  is  directed  to  return  them  to  the  yessel  from  which 
they  were  taken. 


Thomas  Gollinson  v.  Eugene  Jackson^  Maby 
Jackson,  and  Tilden  Beauohamp. 

Cnourr  Coubt,  Distbiot  of  Gbzoov. 

NOVEHBSB  1, 1882. 

1.  AMEiTDMSirr. — An  amendment  allowed  ^  the  bill  on  the  final  hearing, 

stating  the  ^alae  of  the  matter  in  dispute  to  be  over  five  hundred  dollars. 

2.  Fbaudulint  Contktanok. — ^A  voluntary  conveyance  of  real  property  by 

a  husband  to  his  wife  through  the  intervention  of  her  father,  which  left 
him  unable  to  pay  his  debts,  or  if  made  for  a  valuable  consideration,  as 
claimed,  it  being  also  made  within  the  intent  to  hinder  and  delay  creditors 
to  the  knowledge  of  the  wife,  held  fraudulent. 

3.  PaoMiSB  OF  Wive  to  Husband. — ^At  common  law  a  husband  and  wife  can- 

not contract  with  one  another,  and  therefore  the  promise  of  the  wife  to 
release  her  right  of  dower  in  certain  property  of  the  husband's  is  not  a 
valuable  consideration  for  a  conveyance  by  him  to  her  of  other  property. 

4.  Bill  bt  Judomsnt  Grsditob  to  Set  Aside  Conveyance. — The  assignee 

of  a  promissoxy  note  brought  an  action  against  the  maker,  in  this  court, 
and  had  judgment  therein,  and  then  brought  a  suit  to  set  aside  a  certain 
conveyance  of  the  judgment  debtor  to  his  wife,  as  fraudulent:  Held,  that 
the  wife  was  entitled  to  show  as  a  defense  to  the  suit  that  the  judgment 
was  void  for  want  of  jurisdiction  in  the  court  to  pronounce  it. 

&   ACTIOM  IN  THE  NATIONAL  CoUBTS  BY  THE  ASSIGNEE  OE  A  PbOHISBOBY 

Note. — ^The  assignee  of  a  promissory  note  may  now  sue  in  the  national 
courts  without  reference  to  the  citizenship  of  his  assignor  (18  Stat.  470); 
and  if  the  assignment  is  absolutely  and  legally  made,  the  motive  which 
induced  it  in  no  way  affects  the  right  of  the  assignee  to  sue  in  said  courts. 
6.  Conveyance  to  Hindeb,  etc.,  Cbeditobs,  Gk>0D  between  the  Pabtibs. — 
A  conveyance  though  made  to  hinder,  delay,  or  defraud  creditors,  is  valid 
as  between  the  parties  thereto,  and  is  only  so  far  voidable  as  to  enable  a 
creditor  who  is  prejudiced  by  it,  to  enforce  his  demand  against  the 
grantor. 

Before  Deabt,  Distriot  Judge. 
it*  W.  Fechheimer  and  Henry  Achy  for  plaintiff. 
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T.  B.  Handley^  for  defendants  Beanchamp  and  Mary  Jack- 
son. 

Deadt,  J.  This  suit  is  brought  bj  Thomas  OoUinson,  a 
citizen  of  California^  against  Eugene  S.  Jackson  and  Maiy 
Jackson,  his  wife,  and  Tilden  Beanchampi  her  father,  all 
citizens  of  Oregon,  to  set  aside  two  certain  oonTeyances  of 
over  one  hundred  and  sixty  acres  of  real  property,  situate 
in  Washington  county,  Oregon,  as  being  made  to  hinder, 
delay,  and  defraud  the  creditors  of  said  Eugene  Jackson. 
The  case  was  heard  upon  the  biU,  the  answer  of  the  defend- 
ants, Mary  Jackson  and  Beauchamp,  and  the  replication 
thereto  and  the  testimony.  As  against  'the  defendant 
Eugene  S.  Jackson,  the  bill  was  taken  for  confessed  for  want 
of  an  answer  by  him  thereto. 

On  the  hearing,  objection  was  made  by  counsel  for  the 
defendants  that  the  value  of  the  land — the  matter  in  dispute 
— was  not  alleged  in  the  bill,  and  therefore  it  did  not  appear 
that  the  court  had  jurisdiction  of  the  suit.  Thereupon  the 
plaintiff  moved  for  leave  to  amend  his  bill,  so  as  to  allege 
that  the  premises  are  of  the  value  of  three  thousand  dollars. 
The  hearing  of  the  cause  was  then  concluded,  but  it  stood 
over  for  determination  until  the  motion  to  amend  should  be 
disposed  of.  Afterwards,  upon  consideration  thereof,  the 
motion  to  amend  was  allowed.  (1  Dan.  Eq.  417;  Story's  £q. 
Pi:,  sec.  904,  905;  Necde  v.  Necdes,  9  Wall.  1.) 

The  defendants,  Beauchamp  and  Mary  Jackson,  after  due 
notice  of  the  allowance  and  filing  of  the  amendment,  having 
failed  to  answer  the  same,  as  required  by  the  order  of  the 
court,  it  was  duly  taken  for  confessed  against  them. 

Quite  a  number  of  witnesses,  including  the  defendants, 
were  examined  before  the  examiner.  The  examination  ap- 
pears to  have  taken  a  wide  range;  and  much  of  the  testimony 
is  irrelevant  and  immaterial,  and  that,  which  is  otherwise, 
is  often  conflicting  and  contradictory. 

But  the  material  facts  of  the  case  are  easily  found,  and 
they  are  substantially  these:  On  January  1,  1878,  and  for 
some  months  before,  the  defendant,  Eugene  S.  Jackson,  was 
indebted  to  the  firm  of  Hotaling  &  Co.,  liquor  dealers  in 
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Portland,  in  the  sum  of  two  thonsand  fonr  hundred  and 
forty-three  dollars  and  eighty-six  cents,  for  ''goods"  before 
that  time  sold  and  delivered  to  him,  while  engaged  in  the  sa- 
loon business  at  Amity  and  Independence;  and  being  so  in- 
debted he  gave  his  note  therefor,  payable  to  the  order  of 
said  firm  one  day  after  date,  with  interest  at  one  per  centum 
per  month.  Afterwards,  between  January  28  and  July  18, 
1878,  Jackson  made  three  payments  on  this  note,  amounting 
to  one  thousand  three  hundred  and  twenty-two  dollars  and 
eighteen  cents — the  last  one,  of  nominally  one  thousand  dol- 
lars, oonsistiDg  of  the  conveyance  of  his  saloon  at  Independ- 
ence, on  which  Hotaling  &  Co.  had  a  mortgage,  and  for 
which  they  have  not  yet  been  able  to  realize  five  hundred 
dollars. 

On  April  28,  1880,  H.  &  Co.  assigned  this  note  to  the 
plaintiff,  who  brought  an  action  thereon,  against  the  defend- 
ant, Eugene  S.  Jackson,  in  this  court,  and  on  May  26th 
thereafter,  obtained  judgment  therein,  for  want  of  an  answer, 
for  the  sum  of  one  thousand  six  hundred  and  twenty-six 
dollars  and  five  cents  and  sixty  dollars  and  fifty  cents  costs. 

On  December  29,  1877,  Jackson  conveyed  the  premises 
in  controversy  to  his  wife's  father,  the  defendant  Beau- 
ohamp,  for  the  nominal  consideration  of  one  thousand  dol- 
lars, and  in  trust  that  he  would  convey  the  same  to  the  de- 
fendant Mary  Jackson,  which  he  did  on  the  same  day  for 
the  nominal  consideration  of  five  dollars. 

At  the  date  of  these  conveyances,  Jackson  was  in  failing 
circumstances,  and  his  assets,  apart  from  this  property, 
vrere  not  sufficient  to  pay  the  debt  of  Hotaling  &  Co.  They 
consisted  of  an  interest  in  his  father's  estate,  being  the  undi- 
Yided  one  seventh  of  certain  real  property  in  Washington 
county,  which  he  sold  on  November  21, 1878,  to  his  brother, 
William  B.  Jackson,  for  one  thousand  dollars;  the  saloon 
property  at  Independence,  worth  not  to  exceed  five  hundred 
dollars;  the  stock  in  the  saloon  at  Amity,  worth  it  may  be 
four  hundred  dollars;  and  from  one  thousand  dollars  to  one 
thousand  five  hundred  dollars  of  saloon  accounts,  worth 
next  to  nothing,  and  certainly  not  more  than  twenty-five 
cents  on  the  dollar,  three  hundred  and  fifteen  dollars — ^mak- 
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ing  in  all  at  the  very  highest  estimate  two  thousand  two 
hundred  and  fifteen  dollars;  out  of  which  it  is  not  probable 
that  more  than  one  thousand  two  hundred  dollars  could 
have  been  made  on  execution. 

By  the  law  of  this  state  (Or.  L.,  p.  523,  sees.  51,  55), 
it  is  provided  as  in  chapter  5  of  13  Elizabeth,  that  eveiy  con- 
veyance of  any  estate  in  lands  *'made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors  of  their  ♦  *  ♦  de- 
mands *  *  *,  as  against  the  person  so  hindered,  de- 
layed, or  defrauded  shall  be  void,'*  except  in  the  case  of  a 
purchaser  for  a  valuable  consideration  without  notice  of  the 
fraud  or  fraudulent  intent. 

Upon  the  facts  stated  the  reasonable  inference  is  that  the 
conveyance  to  the  wife  through  the  father-in-law  was  made 
with  Uie  intent  to  hinder,  delay,  and  defraud  the  creditors 
of  Jackson,  and  neither  the  wife  nor  father-in-law  being 
purchasers  for  a  valuable  consideration  it  is  declared  void 
.by  the  statute  as  against  such  creditors.  (Bump  on  Fraud. 
Con.  267.) 

But  in  addition  to  this,  there  can  be  no  doubt  from  the 
evidence  that  Jackson  actually  intended,  by  this  convey- 
ance to  his  wife,  to  put  the  property  beyond  the  reach  of  his 
creditors,  and  so  he  and  his  attorney  now  admit  and  testify; 
and  that  she  was  fully  aware  of  his  purpose  and  actively 
participated  in  it.  True,  she  denies  this  now,  but  without 
reason  or  probability.  Besides,  the  transaction  is  covered 
with  the  usual  badges  of  fraud. 

The  conveyance  to  Beauohamp,  made  upon  a  mere  nom- 
inal consideration  furnished  by  the  grantor,  falsely  recites 
that  the  consideration  was  one  thousand  dollars;  and  the 
consideration  of  five  dollars,  upon  which  the  conveyance  to 
the  wife  purports  to  have  been  made,  was  also  furnished  her 
for  the  occasion  by  her  husband.  The  pains  taken  to  dis- 
guise the  true  nature  of  the  transaction  is  only  explainable 
on  the  theory  that  all  parties  to  it  were  aware  that  a  fraud 
was  intended. 

The  two  conveyances,  although  made  at  the  same  time 
and  place — ^Beauohamp's  house — ^were  designedly  witnessed 
by  different  persons,  and  acknowledged  before  different  offi- 
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cers,  and  filed  for  record  on  different  days,  so  as  to  create 
the  impression  that  they  were  independent  and  unrelated 
acts,  and  not  the  component  parts  of  a  preconcerted  scheme 
to  put  the  hasband*s  property  into  his  wife's  name  with  the 
intent  to  prevent  his  creditors  from  reaching  the  same,  as 
was  the  fact. 

In  addition  to  these,  there  is  the  suspicious  circumstance, 
that  the  conyeyances  were  made  to  near  relations — the 
father-in-law  and  wife  of  the  grantor.  (Bump  on  Fraud. 
Con.  54.) 

After  this  property  was  thus  conveyed  to  the  wife — in 
February,  1880 — she  left  her  husband  and  has  since  obtained 
a  divorce  from  him;  and  this  circumstance  seems  to  have 
prompted  him  to  disclose  the  true  nature  of  the  transaction 
to  his  creditors,  in  the  hope,  as  he  testifies,  that  if  he  cannot 
have  the  benefit  of  the  property  himself  by  holding  it  in  the 
name  of  a  wife,  it  may  go  to  the  payment  of  his  debts. 

The  defendant,  Mary  Jackson,  joined  in  the  conveyance 
by  her  husband  of  his  interest  in  his  father's  estate,  and 
that  of  the  saloon  property  at  Independence,  and  thereby 
relinquished  her  right  of  dower  therein;  and  she  testifies 
that  when  the  premises  in  question  were  conveyed  to 
her,  it  was  done  in  pursuance  of  a  verbal  agreement  then 
made  between  herself  and  husband,  by  which  she  prom- 
ised when  thereafter  requested,  to  join  him  in  the  convey- 
ances of  the  other  property  above  mentioned.  And  it  is 
now  claimed  that  this  promise  to  relinquish  her  dower  was 
a  sufficient  consideration  to  support  the  conveyance  to  her. 

The  first  answer  to  this  proposition  is,  that  the  evidence 
does  not  support  it;  and  the  second  is,  that  the  promise,  if 
proven,  is  void,  because  mad^  by  a  wife  to  her  husband  {Pitt^ 
man  v.  PiUman,  4  Or.  299;  MfeU  v.  Hinch,  5  Id.  257),  and 
because  it  was  not  in  writing.  (Code  of  C.  P.,  sec.  775,  sub. 
6.)  And  being  a  void  promise,  it  could  not  be  enforced, 
and  therefore  it  was  not  a  valuable  consideration  moving 
from  the  grantee  at  the  time  of  the  conveyance,  although  it 
was  subsequently  performed.  (Bump  on  Fraud.  Con.  220, 
222,  225.)  In  Ham  v.  Wildea,  34  Me.  570,  it  was  held 
that  the  note  of  e^feme  covert  was  not  a  valuable  considera- 
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tion  althoagh  paid  when  due,  and  that  therefore  a  oonvey- 
ance  by  a  son  to  his  mother  upon  the  consideration  of  her 
note  was  yoluntaiy  and  Toid  as  against  his  creditors. 

But  the  concIusiTe  answer  to  this  claim  is,  that  let  the 
consideration  for  the  conveyance  to  the  wife  be  ever  so  vain- 
able,  she  took  it  with  full  knowledge  of  her  husband^s  in- 
tent to  thereby  hinder  and  delay  if  not  defraud  his  credit- 
ors, and  was  therefore  a  party  thereto. 

Again,  if  this  conveyance  had  been  made  in  considera- 
tion of  an  actual  release  of  the  right  of  dower  in  property 
worth  not  to  exceed  one  thousand  five  hundred  dollars,  the 
gross  inadequacy  of  price  would  itself  be  a  badge  of  fraud. 
The  property  conveyed  is  admitted  to  be  worth  not  less 
than  three  thousand  dollars,  and  the  husband  at  the  date  of 
the  conveyance  was  only  about  thirty-two  years  of  age. 
His  expectation  of  life  was  about  thirty  years,  and  the 
wife's  but  little  more,  if  any.  The  value  then  of  this  right 
of  dower  at  the  date  of  the  conveyance  was  very  trifling 
compared  with  the  value  of  the  property  conveyed,  and  is 
hardly  worth  estimating.  The  net  income  of  five  hundred 
dollars  for  a  few  years,  receivable  twenty-six  years  hence, 
and  discounted  to  its  present  value,  would  nearly  represent 
the  alleged  consideration  for  the  conveyance. 

But  the  defendant,  Mary  Jackson,  further  contends  by  an 
allegation  in  her  answer  and  in  the  argument,  that  this  bill 
cannot  be  maintained,  because  as  she  alleges,  the  judgment 
which  it  is  brought  in  aid  of  is  void  for  want  of  jurisdiction 
io  the  court  that  gave  it  over  the  subject-matter,  in  that  the 
parties  to  whom  the  note  was  made  could  not  maintain  an 
action  upon  it  in  this  court;  and  assigned  it,  if  at  all,  to 
''the  complainant  herein  for  the  purpose  of  bringing  such 
action  in  this  court." 

Without  stopping  to  determine  whether  this  allegation  is 
not  a  plea  in  abatement  which  is  waived  by  an  answer  to 
the  merits  (Livingston  v.  Story ^  11  Pet.  393;  Dowdl  v.  Card* 
well,  4  Saw.  230),  the  question  raised  by  it  will  be  considered. 

But  before  doing  so,  it  is  proper  to  dispose  of  the  point 
made  by  the  plaintiff,  that  the  defendant  cannot  attack  this 
judgment  collaterally.    I  think  she  can;  and  that  the  case 
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falls  wifchiD  (be  rale,  that  when  the  right  of  a  third  person 
may  be  affected  collaterally  by  a  judgment  procured  by  fraud 
or  collusion  of  the  parties  thereto  or  which  for  any  reason 
is  erroneous  and  void,  and  he  cannot  bring  a  writ  of  error 
to  reverse  the  same,  he  may  allege  and  prove  or  show  its 
invalidity  in  any  proceeding  in  which  it  is  sought  to  be  used 
to  his.prejudice.     (Freeman  on  Judg.,  sec.  335-^337.) 

The  evidence  upon  this  point  is  def  ective«  It  only  appears 
therefrom  that  the  firm  of  Hotaling  &  Oo.  consists  of  two 
per8ons*-H>ne  a  resident  of  San  Francisco  and  the  other  of 
Portland — but  what  the  nationality  or  citizenship  of  either 
of  them  is  does  not  otherwise  or  further  appear. 

But  it  is  altogether  immaterial  whether  the  plaintiff's 
assignor  could  have  maintained  a^  action  upon  this  note  or 
not.  True,  under  section  11  of  the  judiciary  act  of  1789  (1 
Stat.  78),  the  assignee  of  a  contract,  except  a  foreign  bill  of 
exchange,  could  not  sue  in  the  national  courts,  unless  the 
assignor  could  have  done  so.  But  under  section  1  of  the 
judiciary  act  of  1876  (18  Stat.  470),  this  restriction  upon  the 
right  of  an  assignee  of  a  promissory  note  has  been  removed, 
and  he  may  now  sue  in  this  court  without  reference  to  the 
citiBenship  of  his  assignor. 

Nor  is  it  material,  if  true,  that  the  assignment  to  the 
plaintiff  was  made  for  the  purpose  or  with  a  view  of  enabling 
him  to  sue  on  the  note  in  this  court.  If  the  assignment  was 
actually  made  and  the  interest  of  the  assignor  absolutely 
Tested  in  tjie  assignee  without  any  agreement  or  understand- 
ing to  return  or  account  to  the  assignor  for  the  proceeds, 
the  motive  or  purpose  of  the  latter  in  making  the  assi^ment 
does  not  affect  the  right  of  the  assignee  to  sue  in  this  court. 
This  is  well  established  both  upon  reason  and  authority. 
{Neu^Y.  The  Or.  Central  Ry  Co.^  1  Saw.  63;  De  Laveaga  v. 
WiUiama,  5  Id.  573;  Hoyt  et  al.  v.  Wrighi,  4  Fed.  Bep.  168; 
Marion  v .  EUis,  10  Id.  410. ) 

In  Newby  v.  The  Or.  Oeniral  Ry  Co.,  supra,  in  considering 
a  similar  objection  to  the  plaintiff's  right  to  sue  herein,  as 
the  assignee  of  two  of  the  defendants'  bonds,  the  court  said: 
''If  it  appears  that  the  complainant  has  the  legal  title  to  or 
interest  in  these  bonds,  then  this  plea  is  insufficient.    They 
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are  payable  to  bearer  and  the  title  to  them  passes  by  delivery, 
nnlesB  the  contrary  is  shown.  The  motive  with  which  they 
were  delivered  to  the  complainant  or  he  received  them 
makes  no  difference  in  this  respect.  Parties  have  a  clear 
right  to  become  the  owners  of  property,  real  or  personal, 
by  parchase  or  gift,  for  the  express  purpose  of  maintaining 
a  sait  in  this  court  concerning  the  same." 

And  in  De  Laveaga  t.  WiUiamSf  supra^  in  which  there  was 
a  plea  in  abatement,  that  the  plaintiff  was  not  the  actoal 
owner  of  the  premises  sued  for  and  that  the  conveyance  to 
him  was  merely  colorable,  to  give  the  court  jurisdiction, 
Mr.  Justice  Field  said : 

''There  is  no  doubt,  that  the  sole  object  of  the  deed  to  the 
complainant  was  to  give  this  court  jurisdiction,  and  that 
the  grantor  has  borne,  and  still  bears  the  expenses  of  the 
suit.    But  neither  of  these  facts  renders  the  deed  inoperative 
to  transfer  the  title.    The  defendants  are  not  in  a  position 
to  question  the  right  of  the  grantor  to  give  away  the  prop- 
erty if  he  chooses  to  do  so.    And  the  court  will  not,  at  the 
suggestion  of  a  stranger  to  the  title,   inquire  into    the 
motives  which  induced  the  grantor  to  part  with  his  interest. 
It  is  sufficient  that  the  instrument  executed  is  valid  in  law, 
and  that  the  grantee  is  of  the  class  entitled  under  the  laws  of 
congress  to  proceed  in  the  federal  courts  for  the  protection 
of  his  rights.    It  is  only  when  the  conveyance  is  executed, 
to  give  the  court  jurisdiction,  and  is  accompanied  with  an 
agreement  to  retransfer  the  property  at  the  request  of  the 
grantor  upon  the  termination  of  the  litigation,  that  the  pro- 
ceeding will  be  treated  as  a  fraud  upon  the  court.    Such 
was  the  case  of  Barney  v.  Baltimore  CUy,  upon  which  the 
defendants  rely.  (6  Wall.  280.)    Here  there  was  no  such 
agreement;  and  it  will  be  optional  with  the  complainant  to 
retransfer  or  retain  the  property." 

The  allegation  or  plea,  therefore,  in  this  case  is  absolutely 
immaterial;  for  it  does  not  go  so  far  ad  to  aver  that  the  as- 
signment was  not  bona  fde^  and  only  colorable,  but  simply 
that  the  motive  in  making  it  was  to  give  this  court  juris- 
diction. 

In  the  evidence  there  is  an  attempt  to  prove  this,  but  it 
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is  insufficient.  The  circumstances  relied  on  as  showing  that 
the  assignment  was  not  absolute  and  unqnalifiedi  are  that 
the  consideration  therefor  was  merely  nominal — one  dollar 
— and  that  the  assignor  paid  the  expenses  of  the  suit.  But 
these  are  not  inconsistent  with  an  actual  transfer;  and  thej 
signify  nothing  when  taken  in  connection  with  the  testimony 
of  the  assignor  and  assignee,  who  both  state  that  the  trans- 
fer was  absolute,  and  that  there  is  no  understanding  or 
agreement  by  which  the  assignor  is  to  have  any  of  the  con- 
tents of  the  note  or  the  fruits  of  the  litigation. 

It  follows  that  the  court  had  jurisdiction  of  the  action  on 
the  note,  and  that  the  judgment  therein  is  valid  and  binding 
on  all  the  defendants  herein  for  the  purposes  of  this  suit. 
The  plaintiff  is  therefore  entitled  to  have  the  conveyances 
of  December  29,  1877,  to  the  defendant  Beauchamp,  and 
Mary  Jackson,  so  far  as  they  hinder  and  delay  him  from  ob- 
taining satisfaction  of  his  judgment,  set  aside  and  held  for 
naught 

But  it  is  a  mistake  to  suppose  that  the  property  or  any 
portion  of  it  remaining  after  the  satisfaction  of  the  judg- 
ment will  revert  to  the  husband.  As  between  him  and  his 
wife  the  conveyances  are  good  and  vest  the  title  in  her. 
They  are  not  void,  but  only  voidable  at  the  suit  of  a  creditor 
who  is  thereby  prevented  from  the  collection  of  his  debt, 
and  then  only  so  far  as  to  enable  him  to  collect  it.  (In  re 
JEsles,  7  Saw.  460.)  If  there  is  any  surplus  of  the  property 
or  the  proceeds  thereof,  after  satisfying  the  judgment  of  the 
plaintiff  and  the  costs  of  this  suit,  as  it  is  probable  there 
will  be,  it  belongs  to  the  wife. 

A  decree  will  be  entered  setting  aside  the  conveyances  as 
to  the  plaintiff,  and  directing  the  master  to  sell  the  property 
or  so  much  thereof  as  may  be  necessary  to  satisfy  the  plaint- 
iff's judgment  and  the  costs  of  this  suit,  and  the  execution 
of  the  decree  herein,  and  pay  the  remainder  of  the  proceeds, 
if  any,  to  the  defendant,  Mary  Jackson. 
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In  be  South  Mountain  Consolidated  Mining  Co. 

ClBOUIT  COTTBT,  DiSTBICT  OF  CaUFOBHIA. 
NOYEMBEB  6,  1882. 

1.  LiABiLrnr — Stockholdebs—Minihg  Cobpobatioh. — ^There  being  do  tub- 
geribed  stock,  stockholderB  in  mining  corporatioDB,  organised  under  the 
laws  of  this  State,  are  not  liable,  by  contract,  or  by  operation  of  law,  to 
pay  to  the  corporation  the  nominal  par  value  of  their  stock,  even  though 
such  nominal  value  has  not  been  paid  in. 

2l  No  Contract  to  Pat  Full  Amouht  of  Stock. — PurohaMra  of  stock 
in  such  corporations  are  not,  by  contract,  or  by  operation  of  law,  bound 
to  pay  to  the  corporation  the  nominal  par  value  of  their  stock;  their  only 
liability  is  the  constitutional,  and  statutory,  personal,  liability  for  their 
proportion  of  the  debts  and  liabilitiefl  of  the  corporati<m,  and  the  liability 
of  their  stock  to  assessment  by  the  corporation. 

3.  Power  to  Assess  not  Assets. — The  power  to  levy  assessments  by  the 

corporation  itself,  is  not  an  asset,  or  trust  fund,  and  it  does  not  pass  ss 
such  to  a  court  of  bankruptcy;  nor  can  such  court  enforce  such  liability 
of  a  stockholder  to  assessment  by  the  corporation  itself  against  stock- 
holders of  such  corporations  to  diachaige  the  liabilities  of  an  insolvent 
mining  corporation. 

4.  Personal  Action. — ^As  to  whether  a  personal  action  will  lie  against  a 

stockholder  to  recover  an  assessment  levied  by  such  corporations,  qaartf 

Before  Sawteb,  Circuit  Judge. 

Rhodes  &  Barstow  and  J.  B*  Crockett^  for  petitioners. 

McAllister  &  Bergin,  contra, 

Sawteb,  Circuit  Judge.  After  a  careful  examination  of 
this  case,  I  have  reached  the  conclusion,  that  the  district 
court  was  right  in  its  rulings  upon  the  decisive  points  in- 
Tolyed.  The  views  of  the  district  judge  are  stated  in  his 
opinion  filed  in  the  case,  reported  in  7  Baw.  31.  I  adopt 
generally  those  views,  and  they  are  so  fully  and  clearly  stated, 
that  it  is  unnecessary  to  further  elaborate  the  reasons  given. 
There  can  be  no  doubt  that  the  conclusion  reached  by  the 
district  court  with  reference  to  the  responsibility  of  stock- 
holders in  ordinary  mining  corporations,  as  they  have  existed 
in  this  state,  is  in  accordance  with  the  opinion  which  has, 
heretofore,  generally,  if  not  universally,  prevailed  in  the 
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state,  since  tbe  passage  of  the  law  relating  to  corporations 
— ^now  more  than  thirty  years.  To  adopt  the  yiews  main* 
tained  by  the  petitioner,  would  be  to  throw  upon  stock* 
holders  in  mining  corporations  liabilities  which  they  never, 
in  fact,  expressly  contracted,  or  intended  to  contract,  to  as- 
sume; or  ever  supposed  they  had  agreed  to  assume,  even  by 
implication. 

The  mode  of  forming  mining  corporations  in  this  state, 
and  the  supposed  liabilities  assumed,  are  well  known  to 
everybody.  They  are,  in  California,  as  much  a  matter  of 
universal  knowledge,  as  the  principle  of  natural  philosophy, 
that  water  will  seek,  and,  if  unobstructed,  find  its  level.  A 
prospector  finds,  as  he  supposes,  or  a  party,  otherwise,  ob- 
tains title  to,  a  valuable  mine.  It  requires  capital  to  work 
it,  which  he  does  not  possess.  He  goes  to  the  money  and 
business  centers,  where  he  finds  capitalists,  or  parties  who 
are  in  communication  with  capitalists,  accustomed  to  organ- 
ize corporations  for  the  development  of  new  mines,  and 
makes  such  arrangements  as  he  can.  He  presents  such  evi- 
dence of  the  value  of  his  mine  as  he  has  obtained.  Little 
is  known  of  its  real  value.  It  may  be  worth  nothing;  and  it 
may  be  worth  many  millions.  Parties  are  found  willing  to 
take  hold  of  the  entei'prise.  They  agree  to  incorporate,  fix 
the  capital  stock  at  some  purely  nominal  amount,  and  divide 
it  into  a  certain  number  of  shares,  corresponding  to  the 
amount  of  capital  adopted.  The  owner  of  the  mine,  for  an 
agreed  number  of  these  shares,  and  in  consideration  of  the 
promise  of  the  other  parties  to  assist  in  the  development  of 
the  mine,  conveys  the  mine,  and  receives  for  it  the  amount 
of  stock  agreed  upon.  The  other  parties,  for  their  services 
in  organizing  and  managing  the  company  and  its  business, 
receive  a  large  portion  of  the  remaining  stock,  there  being, 
Qsualiy,  a  considerable  amount  of  the  stock  reserved  by  the 
company,  which  is  put  upon  the  market,  and  sold  for  such 
price  as  can  be  obtained,  to  raised  a  fund  to  procure  machin- 
eiy  and  develop  the  mine.  The  price  of  this  stock  is,  of 
course,  determined  by  the  prospect  of  the  mine,  its  location, 
its  probable  richness,  and  the  confidence  of  the  public  re- 
posed in  the  experience,  ability,  and  character  of  those  hav- 
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ing  the  management.  This  is  the  common  mode  of  pro- 
cedure. But  it  may  be  infinitely  yaried  in  detail  and  cir- 
cumstance. No  one,  in  fact,  subscribes  for  any  particular 
amount  of  stock,  or  expressly  contracts,  or  intends  to  con- 
tract, to  pay  the  nominal  amount  expressed  in  his  certificate 
of  stock,  or  supposes  that  he  has  so  contracted,  by  impli- 
cation or  otherwise.  Upon  the  organization  of  the  corpor- 
ation.  by-laws  are  adopted,  by  which  the  liabUities  of  the 
stockholders  are  extended  or  limited,  so  far  as  admissible 
under  the  statute,  according  to  their  own  views  of  expedi- 
ency. This  is,  however,  by  contract,  and  depends  upon 
their  own  yolition.  Then  there  are  the  limited  personal 
liabilities  for  the  indebtedness  of  the  corporation,  thrown 
upon  the  stockholders  by  the  constitution  and  the  laws  of 
the  state;  and  the  liability  to  assessment  prescribed  by  the 
statute,  sometimes  perhaps  modified,  or  enlarged  by  the 
articles  of  association,  and  by-laws.  Not  only  all  those  who 
organize  these  corporations  in  the  mode  indicated,  and  all 
who  purchase  the  stock,  or  in  any  way  deal  in  it,  including 
those  who  buy  the  stock  sold  to  raise  a  fund  to  develop  the 
mine,  but  all  who  deal  with  the  corporation,  fully  under- 
stand these  matters,  well  knowing  what  the  general  under- 
standing and  practice  is.  I  apprehend  that  a  purchaser  of 
stock  in  a  mining  corporation,  with  a  mere  nominal  capital 
of  ten  millions  of  dollars,  in  the  daily  transactions  of  the 
stock  board  in  San  Francisco,  would  be  very  greatly  aston- 
ished, in  case  the  corporation  should  turn  out  to  be  bank- 
rupt at  the  time,  to  find  that  he  had,  by  his  simple  purchase, 
contracted  to  pay  up  his  share  of  the  ten  millions,  nominal 
capital,  should  that  amount  be  found  necessary,  in  a  court 
of  bankruptcy,  to  discharge  the  obligations  of  the  corpora- 
tion. Such  a  discovery  would  very  soon  close  out  all  deal- 
ings in  mining  stocks,  in  such  corporations,  as  they  are  now 
organized. 

Mining  corporations  in  California  are,  in  these  particulars, 
8ui  generis.  They  are  organized  and  carried  on  upon  prin- 
ciples, in  these  respects,  wholly  different  from  banking,  rail- 
road, insurance,  and  like  commercial  corporations  having  a 
subscribed  capital  stock.    There  is  no  agreement,  express  or 
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implied,  to  pay  op  any  particular  amoont  of  stock,  and  do 
CDC  anderstands  that  there  is.  Certainly,  none  is  intended 
by  the  parties.  If  there  is  a  contract  to  pay  np  the  full 
nominal  amount  of  the  stock,  it  could  be  called  .in  from  time 
to  time  without  r^ard  to  the  liabilities,  or  needs  of  the  cor- 
poration. There  being  no  such  agreement,  there  is  no  con- 
tract or  agreement  to  pay  up  capital  stock,  which  can  con- 
stitute an  asset  of  the  corporation.  There  is  a  mere  power 
of  assessment  for  a  specific  limited  purpose,  under  the  stat- 
ute and  by-laws — ^not  a  contract  to  pay  generally  in  instal- 
ments upon  call;  but  this  mere  power  to  assess,  independent 
of  any  contract,  express  or  implied,  to  pay  up  the  nominal 
amount  of  capital  stock  in  instalments,  is  not  an  asset  of  the 
corporation,  and  counsel  for  the  petitioner  do  not  claim  that 
it  is.  They  insist  that  there  is  a  contract  to  pay  the  amount 
of  the  capital  stock,  by  implication,  at  least.  There  being 
nothing  but  a  power  to  assess  for  a  specific  purpose,  that 
power  is  not  an  asset,  and  it  does  not  pass  to  the  court  of 
bankruptcy  as  such.  The  creditor,  in  my  judgment,  in  this 
class  of  corporations,  is  limited  in  his  remedy  to  be  enforced 
in  invilum^  to  the  assets  of  the  corporation,  strictly  such, 
and  the  restricted  personal  liability  of  the  stockholders  un- 
der the  constitution  and  laws'  of  the  state.  ( See  Foreman 
v.  Bigehto,  4  Clif.  608.)  I  am  not  aware  that  it  has  ever 
been  supposed  till  recently  that  there  was  any  such  remedy 
in  this  class  of  cases,  as  is  now  sought  Becent  decisions 
of  the  courts  in  the  eastern  states  in  relation  to  commercial 
corporations  having  a  mihscribed  stock,  organized  and  carried 
on  upon  difi'erent  principles,  have  suggested  to  creditors  the 
application  of  the  remedy  to  mining  corporations.  So  far 
aa  my  knowledge  extends,  this  is  the  first  instance  in  this 
state  of  any  attempt  to  enforce  a  remedy,  which  could  not 
baye  been  contemplated  by  the  creditors  of  this  or  any  other 
mining  corporaition  when  the  indebtedness  was  contracted. 
Should  it  succeed,  it  would,  in  my  judgment,  place  the  lia- 
bility of  all  stockholders  in  the  vast  number  of  mining  cor- 
porations in  this  state  upon  a  basis  entirely  different  from 
that  upon  which  they  supposed  they  stood  at  the  time  they 
became  stockholders;  and  different  from  that  prescribed  by 
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the  constitution  and  statutes  of  the  state.  Snch  a  change 
should  only  be  effected  by  express  legislative  action,  and 
made  applicable  to  the  future.  For  a  further  discussion  of 
the  question  see  the  opinion  of  the  district  judge  cited.  (7 
Saw.  31.)  I  am  not  prepared  to  say  now,  that  an  assess- 
ment properly  leyied  by  the  directors  of  a  corporation,  under 
the  statute,  may  not  be  collected  by  a  personal  action,  in- 
stead of  by  a  sale  of  stock.  I  do  not  think  it  necessary  to 
go  so  far  to  sustain  the  order  of  the  district  court,  of  which 
a  review  is  now  sought;  and  I  therefore  express  no  opinion 
upon  that  point  either  way. 

I  think  the  order  of  the  district  court  should  be  affirmed. 
It  is  so  ordered,  and  the  petition  for  review  dismissed. 
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eonld  not  have  been  asked  and  would  not  have  been  granted. 

Before  Hoffman,  District  Judge. 
Philip  leave,  United  States  attorney. 

Daniel  T.  SvUivan,  for  defendant. 

Hoffman,  J.  The  prisoner  having  been  arraigned  on 
three  indictments  found  against  him  in  this  court  interposed 
a  plea  to  the  jarisdiction  of  the  court  to  the  effect  that  he 
had  been  extradited  by  Great  Britain  at  the  request  of  the 
United  States,  that  the  offences  charged  in  the  requisition, 
and  on  which  he  has  been  surrendered,  are  other  and  differ- 
ent offences  from  those  alleged  in  the  indictment  to  which 
he  is  now  called  on  to  plead,  and  that  the  said  last  men- 
tioned offences  are  not  mentioned  or  enumerated  in  the  treatj 
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between  the  United  States  and  Great  Britain;  wherefore  he 
says  that  he  cannot  and  onght  not  be  pnt  on  his  trial  for 
8och  offences,  or  restrained  of  his  liberty,  except  to  answer 
to  the  offences  for  which  he  was  extradited. 

The  validity  of  the  claim  set  np  on  the  part  of  the  pris- 
oner depends  on  the  solution  of  two  questions:  1.  What  is 
the  true  construction  of  the  tenth  article  of  the  treaty  of  1842 
between  the  United  States  and  Great  Britain?  2.  How  far 
are  the  judicial  tribunals  of  the  United  States  and  of  the 
states  required  to  take  cognizance  of  and  in  proper  cases 
give  effect  to  treaty  stipulations  between  our  own  and  for- 
eign governments? 

At  the  outset  of  this  discussion  two  propositions  may  be 
laid  down  as  incontrovertible :  1.  Whatever  speculative  views 
may  have  been  taken  by  jurists  of  America  as  to  the  duty  of 
sovereign  states  on  grounds  of  comity  or  by  the  laws  of  na- 
tions to  deliver  np  fugitives  on  the  demand  of  foreign  states 
whose  laws 'they  are  charged  with  having  violated,  in  the 
United  States  it  has  long  been  the  established  rule  ''neither 
to  grant  nor  to  ask  for  extradition  of  criminals  as  between 
as  and  any  foreign  government  unless  in  cases  for  which 
stipulations  have  been  made  by  express  convention." 
(Opinions  of  Attorney-General,  vol.  6,  p.  431;  Common- 
wealth  V.  Howes,  13  Ky.  788;  Holmes*  Casey  14  Pet.  693; 
Lawrence's  Wheat,  on  Inter.  Law,  233.)  2.  "A  treaty  is  in 
its  nature  a  compact  between  two.  nations,  not  a  legislative 
acL  It  does  not  generally  effect  of  itself  the  object  to  be  ac- 
complished except  so  far  as  its  object  is  infraterritorial,  but 
is  carried  into  execution  by  the  sovereign  powers  of  the  re- 
spective parties  to  the  instrument.  In  the  United  States  a 
different  principle  is  established.  Our  constitution  declares 
a  treaty  to  be  the  law  of  the  land.  It  is  consequently  to  be 
regarded  in  the  courts  of  justice  as  equivalent  to  an  act  of 
the  legislature  whenever  it  operates  of  itself  without  the  aid 
of  any  legislative  provision."  (Foster  v.  Neilson,  2  Pet.  253, 
per  Chief  Justice  Marshall.) 

*'  When,  therefore,  it  is  provided  by  treaty  that  certain  acts 
shall  not  be  done  or  that  certain  limitations  and  restrictions 
shall  not  be  disregarded  or  exceeded  by  the  contracting 
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parties,  the  compact  does  not  need  to  be  supplemented  bj 
legislative  or  execntiye  action,  to  authorize  the  courts  of  jus- 
tice to  decline  to  override  those  limitations  or  to  exceed  the 
prescribed  restrictions,  for  the  palpable  and  all-snfficient 
reason  that  to  do  so  would  be,  not  onlj  to  violate  the  public 
faith,  but  to  transgress  the  'supreme  law  of  the  land."* 
{CommontoeaUh  v.  Hawea,  13  Ey.  702.) 

It  results  as  a  necessary  consequence  of  the  duty  imposed 
on  the  courts  to  respect  and  obey  the  stipulations  of  a  treaty 
as  the  supreme  law  of  the  land  that  they  are  also  charged 
with  the  duty  oi^  determining  its  meaning  and  effect,  and 
this  duty  they  must  conscientiously  and  firmly  perform,  even 
though  the  construction  they  feel  compelled  to  give  to  it 
should  differ  from  that  given  to  it  by  the  political  branch 
of  the  governments. 

In  the  long  and  very  able  correspondence  between  Mr. 
Fish  and  Lord  Derby,  with  reference  to  the  ^tradition  of 
Winslow,  the  position  apparently  assumed  by  the  latter  at 
the  outset,  to  the  effect  that  the  British  government  might, 
by  act  of  parliament,  modify  and  introduce  new  conditions 
into  an  existing  treaty  with  the  United  States,  without  the 
assent  of  the  latter,  seems  to  have  been  virtually  abandoned. 

The  ground  finally  taken  by  Lord  Derby  was  that  *'  the  act 
of  parliament  in  question  (that  of  1870)  imposed  no  condition 
new  in  substance  upon  the  treaty  of  1842,  inasmuch  as  the 
true  meaning  of  that  treaty  is  that  a  person  accused  of  a 
specified  crime  or  specified  crimes  shall  be  delivered  up  to 
be  tried  for  the  crime  or  crimes  of  which  he  is  accused,  and 
an  agreement  between  the  two  powers  that  the  right  of  asy- 
lum equally  valued  by  both  shall  be  withdrawn  only  in  re- 
spect of  certain  specified  offences,  implies  as  plainly  as  if  it 
were  expressed  in  distinct  words  that  in  respect  of  the  of- 
fence or  offences  laid  to  his  charge,  and  such  offence  or 
offences  only,  is  the  right  of  asylum  withdrawn;  and  that 
as  a  consequence,  independently  of  the  act  of  3L870,  it  is  the 
duty  of  each  government  to  see  that  the  treaty  obligations 
in  that  respect  are  recognized  and  observed  by  the  receiving 
power.**    (Lord  Derby  to  Col.  Hoffman,  June  30,  1876.) 

Mr.  Fish,  on  the  other  hand,  contended  that  the  receiving 
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power  has  the  right,  if  so  inclined,  after  having  tried  the 
extradited  person  on  the  charge  on  which  he  has  been  sur- 
rendered, with  a  bona  fide  ii^tent  and  effort  to  convict  him  on 
that  one  charge,  to  try  him  for  any  other  offence  of  which 
he  may  have  been  guilty.  (Mr.  Fish  to  Mr.  Hoffman,  May 
22,  1876;  Message  and  Documents,  Department  of  State, 
1876-7.) 

With  this  important  and  irreconcilable  divergence  of 
opinion  between  these  eminent  stotesmen  the  correspond- 
ence terminated,  and  the  United  States  for  a  time  declined 
to  make  or  entertain  any  demand  for  the  surrender  of  fu- 
gitives under  the  treaty. 

That  it  has  since  gone  into  operation  is  evident.  But 
upon  what  adjustment,  if  any,  of  the  controverted  question 
the  court  is  not  informed.  But  it  is  understood  that  the 
Assertion  by  the  district  attorney,  of  the  right  and  of  his 
purpose  to  try  the  prisoner  for  offences  other  than  those  for 
vhich  he  was  surrendered  and  which  are  not  extradition 
crimes,  is  not  made  under  express  instructions  from  the 
government. 

The  court,  however,  must  regard  him  as  its  representative 
and  as  acting  under  its  authority,  and  must  determine  the 
questions  submitted  to  it  as  if  his  action  were  taken  by  its 
express  direction. 

There  is  no  reason  to  suppose  that  when  the  treaty  was 
negotiated.  Lord  Ashburton  or  Mr.  Webster  intended  that 
the  rights  it  conferred  or  the  obligations  it  imposed  should 
be  other  than  those  usually  considered  to  result  from  simi- 
lar agreements  for  the  extradition  of  fugitives  from  justice. 
The  opinions  therefore  of  jurisconsults  and  writers  of  emi- 
nence on  international  law  may  profitably  be  considered,  to 
ascertain  what,  in  their  judgment,  are  the  rights  and  duties 
of  the  receiving  power  to  whom  a  fugitive  has  been  surren- 
dered for  trial  for  a  specified  offence. 

In  the  memorable  debate  in  the  house  of  lords  on  Earl 
Granville's  motion  for  further  correspondence  respecting 
extradition,  the  lord  chancellor  in  an  elaborate  defence  of 
(he  position  assumed  by  Lord  Derby  reproduces  the  opinions 
of  the  great  jurists  of  the  continent  whom  he  had  consulted. 
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He  cites  FsbIIx,  Kliat,  and  Heffter^  and  a  case  mentioned 
in  Dalloj's  Jurisprudence. 

It  is  unnecessary  to  encumber  this  opinion  by  inserting 
at  length  the  various  citations  from  those  authorities  con* 
tained  in  the  speech  of  his  lordship.  .It  will  be  sufficient 
to  state  one  of  the  general  rules  laid  down  by  FsbUx:  "The 
person  who  is  surrendered  cannot  be  prosecuted  or  con- 
demned except  for  the  crime  in  respect  to  which  his  extra- 
dition has  been  obtained.**  The  other  authorities  are 
equally  explicit.  Indeed  there  seems,  so  far  as  I  can  dis- 
cover, a  common  consensus  of  jurists  on  the  subject.  (See 
Am.  Law  Beview,  vol.  10,  p.  618,  and  authorities  cited.) 

In  the  circular  of  the  French  minister  of  justice  of  1841, 
the  theory  of  the  French  law  on  the  point  under  consider- 
ation is  laid  down  with  great  fulness:  *'The  order  of 
extradition,"  he  says,  '* states  the  act  upon  which  it  is 
founded,  and  that  act  alone  should  be  investigated;  whence 
it  follows  that  if  during  the  trial  of  the  crime  for  which 
.  extradition  has  been  granted  proofs  are  discovered  of 
another  crime,  a  new  demand  in  extradition  must  be  made.** 

He  goes  further  and  holds  that  even  if  the  surrender  be 
made  for  a  crime  and  also  for  a  misdemeanor,  the  accused 
can  only  be  put  upon  his  trial  for  the  former.  After  ob- 
serving that  "extradition  should  never  be  claimed  or  granted 
for  trifling  offences,**  he  adds :  "/Z  faut  une  raison  putssante 
pour  /aire  rechercher  sur  la  terre  Strangere  Vhomme  qui  s^est 
puni  par  Veloignemeni  volontaire  de  sa  patrie.^ 

'^  Extradition  can  only  be  admitted  with  regard  to  a  person 
accused  of  an  act  punishable  with  severe  and  degrading 
punishment  {peine  afflictive  ou  infamante)^  that  is  to  say,  of 
a  crime  other  than  a  political  crime,  and  not  of  a  misde- 
meanor (delU),  It  follows,  that  if  extradition  has  been 
obtained  of  a  person  accused  at  once  of  a  crime  and  a  mis- 
demeanor he  ought  not  to  be  put  on  his  trial  for  the  misde- 
meanor.'*   (Cited  in  Clarke  on  Extradition,  c.  11,  p.  161.) 

This  rule  would  a  fortiori  apply  when  it  is  proposed 
to  try  the  person  extradited  for  an  offence  for  which  his 
surrender  could  not  have  been  asked,  and  would  not  have 
been  granted. 
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It  is  manifest  from  the  foregoing  that  the  position  taken 
by  Lord  Derby  finds  abundant  support  in  the  opinions  9f 
eontinental  jurists,  and  in  the  practical  interpretation  giveu 
by  France  to  the  rights  acquired  by  the  extradition  of  a 
criminal. 

I  now  come  to  the  treaty  itself.  It  enumerates  seven 
erimes  for  which  the  surrender  of  the  fugitive  may  be  de- 
manded. It  will  not  be  disputed  that  this  enumeration  is 
exclusive,  and  that  the  fugitive  can  be  demanded  for  the 
enumerated  crimes  and  for  none  others.  No  clearer  case 
for  the  application  of  the  familiar  rule  expressio  uniua  est 
exdusio  aUerius  can  easily  be  imagined.  But  if  any  doubt 
be  felt  on  the  point  it  will  be  dissipated  by  adverting  to  the 
language  of  President  Tyler  in  his  message  communicating 
the  treaty  to  congress:  ''The  article  on  the  subject  in  the 
proposed  treaty  is  carefully  confined  to  such  offences  as  all 
mankind  agree  to  regard  as  heinous  and  destructive  of  the 
security  of  life  and  property.  In  this  careful  and  specific 
enumeration  of  crimes  the  object  has  been  to  exclude  all 
political  offences  and  criminal  charges  arising  from  wars'  or 
intestine  commotions.  Treason,  misprision  of  treason, 
libels,  desertions  from  military  service,  and  other  offences  of 
a  similar  character  are  excluded.** 

It  is  true  that  the  treaty  does  not  in  terms  prohibit  the 
trial  of  the  surrendered  fugitive  for  crimes  other  than  those 
mentioned  in  the  treaty.  ''But/*  as  is  well  said  by  the 
supreme  court  of  Kentucky  in  CommonweaUh  v.  Hatoes,  "if 
the  prohibition  can  be  fairly  implied  from  the  language  and 
general  scope  of  the  treaty  considered  in  connection  with 
the  purposes  the  contracting  parties  had  in  view  and  the 
nature  of  the  subject  about  which  they  were  treating,  it  is 
entitled  to  like  respect  and  will  be  as  sacredly  observed  as 
though  it  were  expressed  in  clear  and  unambiguous  terms." 
(13  Ky.  704.) 

To  what  end  this  careful  and  exclusive  enumeration  of 
offences  if,  after  a  surrender  for  any  one  of  them,  the  person 
may  be  tried  for  other  offences  not  included  in  the  enumer- 
ation ? 
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And  what  on  such  a  oonstraction  becomes  of  the  guaranty 
aod  safegaard  relied  on  by  President  Tyler? 

Can  it  be  supposed  that  the  eminent  persons  by  whom  the 
treaty  was  negotiated  in  effect,  said  to  each  other,  "You  shall 
not  demand  nor  will  we  surrender  a  fugitive  except  for  the 
enumerated  offences,  but  if  you  can  make  out  a  prima  fade 
case  against  him  for  an  extradition  crime,  you  may,  after 
trying  him  for  that  crime  and  after  an  acquittal,  which  may 
show  that  he  neyer  should  have  been  demanded  or  surren- 
dered, try  him  for  any  other  offence  he  may  have  committed  ? 

Nor  if  this  construction  of  the  treaty  be  admitted  is  it 
easy  to  see  how  the  surrendered  person  is  protected  from 
trial  for  a  political  offence.  If  he  can  be  tried  without 
violating  the  letter  or  spirit  of  the  treaty  for  any  non-enu- 
merated offence,  why  not  for  a  political  offence?  It  has 
been  said  that  public  sentiment  in  Great  Britain  and  (he 
United  States  would  render  such  a  proceeding  impossible. 

But  President  Tyler  rested  the  guarantees  of  immunity 
to  political  refugees  on  something  more  stable  and  reliable 
than  the  prevailing  public  sentiment  of  either  country.  He 
evidently  thought  that  they  were  to  be  implied  from  the 
treaty  itself. 

It  has  been  urged  that  the  right  of  asylum  for  political 
offenders  is  so  universally  recognized  as  sacred  and  inyiolable 
that  an  infringement  of  it  was  like  a  parricide  at  Athens, 
not  to  be  treated  as  possible.  But  jurists  of  the  same 
country  are  not  always  agreed  as  to  what  constitutes  a 
political  offence.  Nor  on  a  question  so  often  difficult  and 
delicate  can  it  be  expected  that  two  governments  will  always 
be  of  one  mind. 

If  then  the  right  of  the  receiving  power  to  try  the  sur- 
rendered person  for  any  offence  of  which  he  may  have  been 
guilty  (having  first  tried  him  bona  fide  for  the  extradition 
offence)  be  admitted,  it  might  well  happen  that  the  receiving 
power  might  in  perfect  good  faith  hold  the  prisoner  to 
answer  for  an  offence  which  the  surrendering  power  would 
consider  strictly  political  in  its  character. 

But  the  treaty  is  explicit  that  the  surrendering  power  is  the 
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sole  and  final  jadgo,  not  only  of  the  adequacy  of  the  proofs 
submitted  on  a  demand  for  a  surrender,  but  of  the  question 
irhether  the  facts  proved  constitute  an  extradition  offence 
under  its  laws,  and  especially  whether  under  those  laws  the 
offence  is  political  in  its  character.  On  the  oonstrnction 
contended  for,  this  right  would  practically  be  denied,  and  the 
immunity  of  political  offenders  so  jealously  maintained  and 
carefully  guarded  by  both  the  contracting  parties  might  thus 
effectually  be  destroyed. 

The  legislation  of  both  Great  Britain  and  the  United 
States  appears  to  haye  given  a  practical  construction  to  the 
treaty  in  accordance  with  the  views  I  am  attempting  to 
maintain.  The  British  act  of  parliament  of  1843,  which  was 
passed  to  carry  into  effect  the  treaty  of  the  preceding  year, 
provides  (sec.  3)  that  ''upon  the  certificate  of  a  justice  of 
the  peace,"  etc.,  '*  it  shall  be  lawful  for  one  of  her  majesty's 
principal  secretaries  of  state  *  *  *  by  warrant,  under 
his  hand  and  seal  to  order  the  person  so  committed,  to  be 
delivered  to  such  person  or  persons  as  shall  be  authorized, 
in  the  name  of  the  United  States,  to  receive  the  person  so 
committed,  and  to  convey  such  person  to  the  territories  of 
the  United  States  to  be  tried/or  the  crime'of  which  such  peraon 
shall  be  so  docused." 

The  words,  ''and  for  that  crime  alone,"  or  "for  none 
other,"  are  not,  it  is  true,  found  in  the  act,  but  the  motive 
and  object  of  t|ie  surrender  are  so  explicitly  stated  that  the 
statute  on  every  principle  of  fair  and  rational  interpretation 
should  be  construed  as  if  those  or  equivalent  words  had 
been  inserted. 

The  language  of  our  own  act  of  congress  of  1848,  is  iden- 
tical with  that  of  the  British  act.  It  directs  the  person  so 
committed  to  be  delivered,  etc.,  "to  be  tried  for  the 
crime  of  which  svch  person  shall  be  so  accused.'*^  The  same 
language  is  used  in  the  warrant  under  which  the  fugitive  is 
surrendered. 

But  if  by  a  fair  construction  of  the  treaty  the  extradited 
person,  after  being  tried  for  the  offence  of  which  he  has 
been  "so  accused,"  may  be  tried  for  any  other  offence, 
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neither  the  law  nor  the  warrant  express  the  whole  object  of 
the  sarrender. 

Will  it  be  contended  that  any  secretary  of  state  would 
venture  under  the  act  to  issue  a  warrant  directing  the  surren- 
der of  the  fugitive  to  be  tried  for  the  offence  of  which  he  has 
been  accused,  and  after  such  trial,  to  be  tried  for  any  other 
offence  which  may  be  charged  against  him  ?  To  put  ihis 
question  is  to  answer  it. 

I  will  now  briefly  advert  to  the  authorities.  The  first  to 
which  I  shall  refer  is  the  case  of  The  CommonweaUh  v.  Hcuceg, 
already  frequently  cited  in  this  opinion,  and  the  able,  con- 
clusive judgment  in  which  I  have  freely  avaUed  myself  of, 
without  I  fear  adding  much  to  its  force.  The  prisoner  had 
been  surrendered  by  the  authorities  of  the  Dominion  of 
Canada  for  the  crime  of  forgery.  On  this  charge  he  had 
been  tried  and  acquitted.  He  was  then  required  to  plead 
to  an  indictment  for  embezzlement.  The  court  refused  to 
try  him  for  that  offence,  and  directed  his  discharge.  The 
ruling  of  the  court  was  unanimously  affirmed  by  the  supreme 
court  of  Kentucky  on  appeal. 

It  will  be  noted  that  this  decision  was  rendered  in  April, 
1878,  long  subsequently  to  the  correspondence  between  Mr. 
Fish  and  Lord  Derby,  and  with  full  knowledge  of  the  de- 
cisions in  CdtdwdTa  case  and  Lawrence's  case,  hereafter  to 
be  noticed. 

It  will  also  be  observed  that  in  this  case  a  state  court 
declined  jurisdiction  of  an  offence  committed  within  the 
territory  of  a  state. 

The  court  holds :  1.  That  the  trial  of  extradited  criminals 
for  crimes  other  than  those  named  in  the  treaty  and  in  the 
toarrant  of  extradition  is  not  prohibited  in  terms  by  the 
treaty  of  1842;  but  such  prohibition  is  clearly  implied  from 
the  language  and  general  scope  of  the  treaty,  and  this  pro- 
hibition should  be  as  sacredly  observed  as  though  it  were 
expressed  in  clear  and  unambiguous  language.  2.  The 
right  of  one  government  to  demand  and  receive  from  an- 
other the  custody  of  an  offender  who  has  sought  an  asylum 
upon  its  soil,  depends  upon  the  existence  of  treaty  stipula- 
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tions  between  them,  and  in  all  cases  is  derived  from  and  is 
measured  and  restricted  by  the  provisions ,  express  or  implied,  of 
the  treaty. 

The  same  conclusion  was  reached  by  the  supreme  court 
of  New  York  in  the  case  of  Adraruje  y«  Lagarve,  1  Hun 
(Sup.  C.)>  689-  The  Court  holds  that  ''when  the  de- 
fendant was  extradited  it  was  for  the  purpose  of  answering 
the  crime  mentioned  in  the  proceedings  taken  against  him, 
and  for  no  other  purpose  whatsoever.  As  to  all  other 
matters,  being  absolutely  beyond  the  reach  of  the  laws  of 
this  state,  he  was  absolutely  entitled  to  his  freedom.  He 
was  extradited  for  a  single  special  purpose,  that  of  being 
tried  for  the  crime  for  the  commission  of  which  he  was  re- 
moved from  the  protection  of  the  laws  of  France.  Beyond 
that,  he  was  entitled  to  the  protection  of  those  laws  so  far 
as  his  personal  liberty  would  have  been  secured  by  them  in 
case  no  removal  of  his  person  had  been  made.  In  the 
language  of  the  treaty,  he  was  delivered  'up  to  justice* 
because  he  was  accused  of  one  of  the  crimes  which  it  enu- 
merated, and  it  was  implied  in  his  surrender  that  he  should 
be  at  liberty  to  return  again  to  France,  when  the  purposes 
of  justice  had  been  performed  in  the  charge  made  against 
him.  The  nature  of  the  treaty  as  well  as  good  faith  with 
the  foreign  power  entering  into  it  will  permit  no  other  con- 
struction." The  prisoner  was  in  this  case  discharged  from 
arrest  on  civil  process. 

This  judgment  was  reversed  by  the  court  of  appeals  in 
69  N.  Y.  110 — but  not  upon  any  claim  that  on  the 
principles  of  international  law  or  by  the  terms  of  the  treaty 
a  prosecution  for  an  offence  other  than  the  offence  for  which 
surrender  has  been  made  was  permissible.  On  the  contrary 
the  immunity  claimed  is  pronounced  by  the  court  ''emi- 
nently just  in  principle." 

The  decision  turned  upon  the  supposed  inability  of  the 
court  to  interfere.  After  referring  to  the  British  act  of  1870, 
the  court  observes:  "Congress  doubtless  has  power  to  pass 
an  act  similar  to  the  English  act  referred  to,  as  the  whole 
subject  is  confided  to  the  federal  government.  It  has 
exercised  this  power  by  passing  an  act  to  protect  fugitive 
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criminals  from  lawless  violenoe.  (16  U.  S.  Stat,  at  Large^ 
337.)  Ihai  these  provisiom  ought  to  be  extended  to  proteo- 
tion  from  other  prosecutions  or  detentions  I  do  not  doubt,  but 
until  this  is  done  by  the  law-making  power  by  treaty  or  staiute^ 
we  feel  constrained  to  hold  that  the  courts  can  not  inter- 
fere." 

The  question  whether  the  treaty  did  not  contain  bj  necen- 
sary  implication  a  prohibition  against  the  prosecution  of  the 
offender  for  any  other  crime  than  that  for  which  he  is  snr- 
rendered^  does  not  seem  to  have  been  considered  by  the 
court,  and  much  reliance  is  placed  on  the  supposed  inter- 
pretation of  the  treaty  by  the  law  officers  of  the  crown  in 
Burley^s  case — a  case  so  frequently  mentioned  in  the  cor« 
respondence  between  Mr.  Fish  and  Lord  Derby. 

The  decision  of  the  court  of  appeals  was  rendered  in  1874» 
long  prior  to  the  protracted  and  exhaustlYe  discussion  of  the 
whole  question  in  that  correspondence  and  the  debates  in 
the  house  of  lords.  It  may  be  added  that  two  judges,  one 
of  whom  was  Mr.  J.  Folger,  the  present  secretary  of  the 
treasury,  dissented. 

The  case  of  Oaldwell  (8  Blatohf.  131),  upon  the  author- 
ity of  which  the  subsequent  case  of  Lawrence  was  decided 
by  the  same  judge,  appears  to  have  been  treated  by  him  as  a 
question,  not  of  jurisdiction,  but  of  privilege  from  arrest 
The  provisions  of  the  treaty  and  the  question  considered  by 
the  Kentucky  court  as  to  prohibitions  impliedly  contained 
in  it,  do  not  appear  to  have  been  considered,  nor  is  any 
reference  made  to  the  rules  of  international  law,  the  opinions 
of  foreign  jurists,  or  the  practice  of  civilisEed  nations.  The 
opinion  seems  to  proceed  on  the  erroneous  supposition  that 
Great  Britain  had  definitively  acquiesced  in  the  construction 
contended  for;  and  the  case  of  Heilbroun,  so  fully  explained 
in  subsequent  discussions,  is  cited  as  a  precedent,  if  not  an 
authority.  The  decision,  it  may  be  added,  was  rendered  in 
1871,  five  years  before  the  case  of  Winslow  arose.  With 
the  greatest  respect  for  the  eminent  judge  who  decided  this 
case,  I  am  compelled  to  dissent  from  his  conclusions. 

The  suggestion  of  the  learned  attorney  general  in  his 
opinion  on  the  case  of  Lawrence,  that  it  was  intended^  at 
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least  by  Mr.  Webster,  bj  whom  the  treaty  was  probably 
drawn,  to  extend  the  practice  with  which  he  was  familiar  in 
cases  of  surrender  of  fugitives  from  jastioe  between  the 
states,  to  oases  of  fagitiyes  escaping  into  Canada,  admits  of 
an  obyioas  answer.  The  states  of  this  union  do  not  occupy 
towards  each  other  the  relation  of  foreign  states  in  the  sense 
in  which  that  term  is  applied  to  Oreat  Britain  or  France. 

All  the  citizens  of  the  states  are  citizens  of  the  United 
States.  They  are  in  no  sense  aliens  to  each  other. 
The  distribution  of  powers  between  the  states  and  the 
federal  gOTcrnment  requires  that  offences  against  state 
laws  should  be  prosecuted  within  the  jurisdiction  the  laws 
of  which  haye  been  violated,  but  no  right  of  asylum  is  gained 
by  flight  into  another  state. 

If  the  offender  has  violated  the  laws  of  the  United  States, 
he  may  be  arrested  without  requisition  or  extradition  wher- 
ever found  within  the  limits  of  the  union. 

The  act  of  congress  passed  to  carry  into  effect  the  con- 
stitutional provisions  for  surrender  of  fugitive  between  the 
states  enacts  that  upon  the  demand  of  the  executive  authority 
of  any  state  or  territory  for  the  surrender  of  any  fugitive 
from  justice,  and  on  the  production  of  an  indictment  found 
or  an  affidavit  made  before  a  magistrate  of  any  state  or 
territory  charging  the  person  demanded  **vntk  treason^ 
felony,  or  other  crime,  certified  as  authentic  by  the  governor 
or  chief  magistrate  of  the  state  or  territory  from  whence 
the  person  so  charged  has  fled,  it  shall  be  the  duty  of  the 
executive  authority  of  the  state  or  territory  to  which  such 
person  has  fled,  to  cause  him  to  be  arrested,"  etc. 

Under  this  statute  it  has  been  held  that  no  inquiry  into 
the  probable  guilt  of  the  fugitive  can  be  made.  The  only 
inquiry  is,  whether  the  warrant  on  which  he  is  arrested 
states  diat  the  fugitive  has  been  demanded  by  the  executive 
of  the  state  from  which  he  is  alleged  to  have  fled  and  that 
a  copy  of  the  indictment  or  an  affidavit  charging  him  with 
having  committed  '^  treason,  felony,  or  other  crime,"  cer- 
tified by  the  executive  demanding  him  as  authentic,  has 
been  presented.  Whatever  the  statutes  of  the  demanding 
state  make  indictable,  is  a  crime  within  the  constitution 
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and  law  of  congress  on  the  subject.     (In  the  MaUer  of 
Clark.  9  Wend.  212.) 

As  the  fugitive  may  be  demanded  for  any  crime,  and  as 
the  surrendering  state  has  no  power  to  inquire  into  his 
probable  guilt,  or  whether  the  crime  for  which  he  is  de- 
manded is  made  such  by  its  own  laws,  it  follows  that  when 
surrendered  he  may  be  tried  for  any  crime  he  may  have  com- 
mitted. But  that  fact  lends  no  countenance  whatever  to  a 
similar  claim  on  the  part  of  the  receiving  power  under  an 
extradition  treaty  with  a  foreign  nation. 

It  remains  to  be  determined  whether  the  immunity  from 
prosecution  for  crimes  other  than  that  for  which  the  fugitive 
has  been  surrendered  can  be  enforced  by  the  court  or  only 
by  the  intervention  of  the  political  branch  of  the  government. 
This  point  has  already  been  incidentally  considered.  If  I 
am  right  in  supposing  with  the  supreme  court  of  Kentucky 
that  the  treaty  by  necessary  implication  prohibits  the  trial 
of  the  offender  for  any  offence  but  that  for  which  he  has 
been  extradited,  the  question  is  answered. 

The  treaty  is  ''the  supreme  law  of  the  land,"  and  as 
binding  on  the  courts  as  a  statutory  enactment.  If  it  con- 
tained an  express  prohibition  the  court  would,  beyond  doubt, 
be  deprived  of  jurisdiction.  If  by  a  just  and  reasonable 
interpretation  the  prohibition  must  be  implied,  the  same 
result  follows.* 

It  may  be  added  that,  assuming  that  the  receiving  power 
has  no  right  to  try  the  fugitive  except  for  the  offence  for 
which  he  has  been  surrendered,  the  immunity  so  guaranteed 
is  a  right  of  the  prisoner,  and  can  be  far  more  surely  and 
conveniently  asserted  before  the  courts  than  by  diplomatic 

*The  twenty-fifth  section  of  the  act  of  September  24,  1789,  commonly 
known  as  the  judiciary  act,  proyides  **  that  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a  state,  in  which  a  decision  in 
the  suit  could  be  had  «  *  «  where  is  drawn  in  question  the  validity  of 
a  statute  of,  or  an  authority  exercised  under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  constitution,  trtalies^  or  laws  of  the  United  States,  and 
the  decision  is  in  favor  of  their  validity,  or  where  is  drawn  in  question  the 
construction  of  any  clause  of  the  constitution  or  qfa  treaty  or  statute  of  or 
commission  held  under  the  United  States,  and  the  decision  is  against  the  title, 
rights  privilege,  or  exemption  specially  set  up  or  claimed  by  either  party, 
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intervention.  The  wealthy  and  influential  oriminal  might 
f^eneraUy  be  able  to  secure  the  interposition  of  the  surren- 
dering government  for  his  protection.  But  the  poor  and 
obscure  offender  might  have  no  means  of  drawing  the  atten- 
tion of  that  government  to  his  case. 

It  would  be  inconvenient  if  not  impossible  for  the 
ambassador  of  the  surrendering  power  to  keep  his  eye  on 
every  case  of  an  extradited  fugitive  with  a  view  of  interposing 
in  case  he  should  be  put  to  trial  for  any  other  crime  than 
that  for  which  he  was  surrendered. 

If  the  protection  of  the  fugitive  be  left  solely  to  the  po- 
litical or  exeeutive  power,  the  attempt  to  do  so  would  be 
attended  by  peculiar  difiSculties.  In  cases  where  the 
extradition  has  been  obtained  for  an  offence  against  the  laws 
of  the  United  States  the  president  could  easily  interfere  by 
directing  the  district  attorney  to  abandon  the  prosecution. 
But  when  the  criminal  has  been  surrendered  for  an  offence 
against  the  laws  of  a  state  (as  most  frequently  happens) 
neither  he  nor  the  governor  of  the  state  has  any  such  power. 
The  latter  may  pardon,  but  he  cannot  control  the  district 
attorney  or  the  court.  In  his  correspondence  with  Lord 
Derby,  Mr.  Fish  declared  his  inability  to  give  the  assurance 
demanded  by  the  latter.  If,  therefore,  the  immunity  of  the 
fugitive  cannot  be  enforced  by  the  courts,  it  can  in  the 
United  States  be  effectively  secured  only  by  an  amendment 
to  the  treaty  or  by  an  act  of  congress,  as  suggested  by  the 
court  of  appeals  of  New  York,  in  the  case  heretofore  cited. 
But  this,  for  the  reasons  I  have  given,  I  believe  to  be  un- 
necessarv. 

nnder  such  claoae  of  the  said  constitution,  treaty,  statute,  or  commissioD,  may 
be  re-examined  and  reversed  or  affirmed  in  the  supreme  court  of  the  United 
States  upon  a  writ  of  error,"  etc. 

"  It  is  equally  obvious,  that  the  act  in  question  is  foreign'to  the  judiciary 
department.  The  province  of  that  department  is  to  decide  litigations  in 
particular  cases.  It  is  indeed  charged  with  the  interpretation  of  treaties, 
but  it  exercises  this  function  only  where  contending  parties  bring  before  it  a 
specific  controversy.  It  has  no  concern  with  pronouncing  upon  the  external 
political  relations  of  treaties  between  government  and  government.  This 
position  is  too  plain  to  need  beiug  insisted  upon. "  (Hamilton's  Works,  vol.  7, 
p.  79.) 
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The  only  qaestion  presented  for  decision  in  the  present 
case  is,  whether  a  surrendered  f agitire  maj  be  tried  for  an 
offence  other  than  an  '*  extradition  crime."  The  principles 
attempted  to  be  maintained  and  the  anthorities  cited  pro- 
hibit his  trial  for  any  other  offence  than  that  for  which  he 
has  been  surrendered.  This  prohibition,  if  rigorously 
applied,  might  often  defeat  jnstice.  If,  for  example,  the 
surrender  be  for  an  attempt  to  commit  murder,  and  after 
surrender  the  person  assaulted  should  die.  Or  if  (supposing 
larceny  to  be  an  extradition  crime)  the  fugitive  should  be 
surrendered  for  robbery  or  burglary,  and  on  examination  of 
the  proofs  they  should  be  found  insufficient  to  show  the 
force  in  the  one  case,  and  the  effraction  of  the  premises  in 
the  other;  or  if  he  should  be  surrendered  for  larceny  and 
the  offence  should  turn  out  to  be  embezzlement,  or  vice  verscL^ 
in  these  and  similar  cases  the  application  of  the  rule  would 
work  a  failare  of  justice. 

But  it  would  not  be  difficult  to  proYide  for  them  by  new 
treaty  stipulations.  It  might  be  agreed  that  the  extradited 
offender  should  be  tried  for  the  crime  for  which  he  has  been 
surrendered,  or  for  some  other  extradition  crime  based  on  the 
same  facts  or  growing  out  of  the  same  transaction.  In  this 
or  some  other  way  the  statesmen  of  the  two  countries,  whose 
interests  and  objects  in  this  matter  are  identical,  could  surely 
devise  means  which,  while  the  right  of  asylum  would  be  suf- 
ficiently protected,  would  at  the  same  time  prevent  that  right 
from  being  so  used  as  to  afford  immunity  for  crime. 

Demurrer  overruled. 


On  Yuen  Hai  Company  et  al.  v.  Nelson  F.  Ross 

AND  George  C.  Seabs. 

ClBOUIT  COUBT,  DiSTBICT  OF  ObBOON. 

NovxMBSB  22, 1882. 

1.  Road  Work — ^Liabilitt  for,  how  Entorcbd. — A  statate  of  Oregon 
provides  that  all  male  persons  between  certain  ages  ''residing"  in  a  road 
district  shaU  be  ammally  listed  for  road  labor  on  or  before  April  15tk| 
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and  be  liable  to  perform  two  days'  work  on  the  roads  therein,  and  if  any 
snch  person  shall  fail  to  do  so  after  being  assessed  therefor  and  warned 
thereto  by  the  supervisor,  the  latter  may  deliver  a  statement  of  such 
delinquency  to  the  sheriff,  with  the  amount  necessary  to  discharge  it,  to 
vdi,  two  dollars  for  each  day's  work,  who  shall  thereupon  collect  the 
same  by  seizure  and  sale  of  the  personal  property  of  the  delinquent;  and 
if  such  property  cannot  be  found  out  of  which  to  make  such  tax,  the 
sheriff  shall  demand  the  amount  from  any  person  indebted  to  such  delin- 
quent, and  collect  the  same  ont  of  his  personal  estate,  unless  he  makes 
oath  that  he  is  not  indebted  to  such  delinquent;  and  the  sheriff  shall 
receive  for  his  services  a  sum  equal  to  one  fourth  of  such  delinquent  tax, 
besides  his  lawful  fees,  to  be  pud  by  the  delinquent  or  collected  with  the 
tax.  (Or.  Laws,  pp.  726, 727,  sees.  21,  22,  and  pp.  769, 770,  sec.  101, 102, 
103. )  Hdd,  Semble,  that  a  demand  for  a  delinquent  tax  from  a  third  person 
is  not  valid  unless  it  appears  therefrom:  1,  That  the  officer  had  not  been 
able  to  make  the  same  out  of  the  delinquent's  property;  2.  That  it  con- 
tained a  statement  or  allegation  to  the  effect  that  unless  the  party  paid 
the  amount  or  made  oath  that  he  was  not  indebted  to  the  delinquent,  the 
officer  would  proceed  to  collect  the  same  out  of  his  personal  estate;  and 
3.  That  it  was  not  for  a  greater  sum  than  the  tax,  and  one  fourth  thereof 
in  addition,  as  a  compensation  to  the  sheriff  for  making  the  demand  and 
receiving  the  money;  and  no  other  fees  are  demandable  or .  chargeable 
thereon  unless  the  officer  is  forced  to  make  the  collection  by  seizure  and 
sale  of  property,  for  which  he  is  entitled  to  the  usual  fees  for  such  service, 
in  addition  to  such  one  fourth. 
2.  Idkm — Who  Liable  to  Psbitobm. — ^Certain  Chinese  laborers  came  to  this 
state  to  engage  in  labor  upon  public  works,  and  on  April  1,  1382,  were  in 
road  district  No.  8,  in  Multnomah  county,  at  work  on  the  construction 
of  a  railway  from  Portland  to  The  Dalles  and  eastward,  where  they 
remained  a  few  months,  passing  through  and  beyond  the  district  as  the 
road  bed  was  completed,  without  any  purpose  or  occasion  to  remain 
longer  in  the  district  or  ever  return  there:  Heldt  that  they  were  not 
"  residing"  in  said  district  on  or  before  April  15th,  within  the  meaning  of 
the  statute,  so  as  to  be  liable  to  perform  road  labor  therein. 

Before  Deabt,  District  Judge. 

IVilliam  H.  Effinger^  for  the  plaintiffs. 
George  W.  Yocunif  for  the  defendants. 

Deadt,  J.  This  snit  is  brooght  by  a  Chinese  firm  of  this 
citj  called  On  Yuen  Hai  Company,  composed  of  four  persons 
whose  names  are  given  in  the  bill,  and  sixteen  other  such 
firms,  composed  of  one  or  more  persons  each,  to  restrain  the 
defendant  Sears,  as  sheriff  of  Moltnomah  connty,  and  the 
defendant  Koss,  as  supervisor  of  road  district  No.  8  therein, 
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from  collecting  from  them  or  the  Oregon  Railway  and 
Navigation  Company,  by  seizure  and  sale  of  their  goods  and 
chattels  or  otherwise,  the  sum  of  four  dollars  per  bead, 
claimed  by  said  defendants  to  be  due  from  each  of  one 
thousand  four  hundred  and  forty-nine  Chinese  laborers,  in 
the  employ  of  the  plaintiffs  as  laborers  upon  the  railway  of 
the  said  O.  B.  &  N.  Co.  Upon  the  filing  of  the  bill,  by 
consent  of  the  parties,  a  preliminary  injunction  was  allowed; 
and  afterwards  the  cause  was  heard  upon  the  bill  and 
answer. 

The  bill  is  drawn  upon  the  theory  that  these  Chinese  labor- 
ers were  not  only  not  liable  to  do  road  work  in  district  No. 
8,  but  that  the  proceeding  taken  by  the  defendants  to  enforce 
the  payment  of  a  money  tax  as  a  substitute  therefor  is  wholly 
unauthorized  by  law. 

By  the  laws  of  this  state,  it  is  proyided  that  each  road 
supervisor  shall,  on  or  before  April  16th  of  each  year,  ''  make 
out  in  alphabetical  order,  a  list  of  all  persons  liable  to  per- 
form labor  on  the  public  roads,  residing  within  his  district" 
and  assess  two  days'  work  on  such  roads  to  each  of  such 
persons.  Females,  persons  under  twenty-one  and  over  fifty 
years  of  age,  and  those  who  are  a  public  charge  or  too  infirm 
to  labor  are  exempt  from  road  work;  and  any  one  may  pay 
two  dollars  to  the  supervisor  in  lieu  of  any  such  days'  work. 

If  any  person  subject  to  road  labor  as  aforesaid,  shall, 
after  three  days'  notice  from  the  supervisor  '*  personally  or 
by  writing  left  at  his  usual  place  of  abode,"  neglect  or  re* 
fuse  to  perform  said  labor,  ''such  delinquent  shall  thereby 
become  liable  to  the  supervisor  for  the  amount  of  his  road 
tax  in  money;  and  such  supervisor  shall  proceed  at  once  to 
collect  the  same  by  levy  and  sale"  of  his  property. 

If  sufficient  property  of  the  delinquent  out  of  which  to 
make  the  tax  cannot  be  found,  the  supervisor  must  proceed 
against  him  by  action,  and  the  judgment  therein  may  be  en- 
forced as  for  a  fine  iu  a  criminal  action.  (Or.  Laws,  pp. 
726,  728,  sees.  21,  22,  24,  27. 

Such  was  the  statute  until  October  24, 1866,  when  ''an 
act  to  facilitate  the  collection  of  taxes  in  certain  cases"  was 
passed,  which  provided  as  follows: 
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Seo.  1.  ''Ad J  officers  charged  with  the  collection  of  any 
tax  who  cannot  find  personal  property  out  of  which  to  make 
the  same,  shall  demand  such  tax  from  any  person  who  may 
be  indebted  to  soch  taxpayer,  and  shall  collect  the  same 
oat  of  his  personal  estate,  unless  he  shall  take  and  subscribe 
an  oath  that  he  is  not  indebted  to  such  taxpayer,  which  oath 
may  be  administered  by  such  collector." 

Section  2  authorizes  the  assessor  to  collect  the  poll-tax 
at  the  time  of  assessing  the  same;  and  in  default  of  snch 
payment  he  is  required  to  give  the  sheriff  a  list  of  such  taxes, 
who  must  collect  the  same  by  the  levy  and  sale  of  prop* 
«rty,  or  ''in  the  mode  directed  in  the  preceding  section." 

Section  3  provides :  "If  any  person  liable  to  perform 
labor  on  the  public  roads  *  *  ^  shall  fail  to  do  so  when 
warned  *  *  the  supervisor  shall  immediately  give  to  the 
sheriff  a  statement  of  such  delinquent  road  work  «  «  * 
showing  the  amount  that  will  discharge  the  same  in  money, 
and  the  sheriff  shall  immediately  collect  the  same  in  the 
manner  aforesaid,  and  pay  it  to  such  supervisor." 

This  section  also  provides  that  "  the  sheriff  shall  receive 
for  his  services,"  under  said  sections  2  and  3,  "a  sum 
equal  to  one  fourth  part  of  the  delinquent  tax,  besides  his 
lawful  fees,  to  be  paid  by  the  delinquent,  or  collected  with 
the  tax."    (Or.  Laws,  pp.  769,  770,  sees.  101-103. 

Upon  this  hearing,  the  answer  is  taken  for  true;  and 
reading  it  in  the  light  of  the  circumstances  and  the  uncon- 
troverted  allegations  of  the  bill,  the  material  facts  of  the 
case  appear  to  be  as  follows : 

About  February,  1882,  these  Chinese  laborers  came  to 
Oregon  and  were  employed  upon  the  railway  then  being  con- 
structed by  the  Oregon  Bailway  &  Navigation  Company, 
between  Portland  and  Eastern  Oregon  via  The  Dalles,  under 
contract  with  the  plaintiffs  to  that  effect,  and  that  they  have 
no  fixed  residence  in  the  country  and  expect  to  return  to 
China  at  some  future  day;  that  road  district  number  8 
is  a  political  division  of  Multnomah  county,  including,  as 
appears  from  the  public  records  thereof,  all  that  portion  of 
the  county  which  lies  to  the  east  of  the  Sandy  river,  the 
west  line  of  the  same  being  about  eighteen  miles  east  of 
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Portland;  that  on  April  1,  1882,  said  Chinese  laborers  were 
in  said  district  at  work  npon  the  construction  of  said  rail* 
way,  the  line  of  which  rnns  throagh  said  district  on  the  soath 
bank  of  the  Oolambia  rirer  for  the  distance  of  about  twentj 
miles,  where  they  remained  not  to  exceed  four  months 
thereafter,  passing  throagh  and  beyond  the  district  as  the 
roadbed  was  completed,  withoat  any  porpose  oi  occasion 
to  remain  longer  therein,  or  to  erer  ret  am  thereto;  that 
while  said  laborers  were  in  said  district  and  before  April  15tb, 
the  defendant  iioss,  as  supervisor  of  said  road  distrioti  listed 
them  as  persons  residing  therein  and  liable  to  perform  work 
on  the  pnblic  roads  thereof,  as  No.  1,  2,  3,  4,  etc.,  oi  the 
company  by  which  they  were  employed,  and  did  assess 
against  each  of  them  two  days'  work  to  be  performed  npon 
the  roads  in  said  district;  that  thereafter,  and  while  said 
Chinese  were  still  in  said  district,  said  snpervisor  did  doly 
notify  them  by  the  description  aforesaid  to  work  on  the  roads 
of  said  district,  which  they  neglected  and  refased  to  do,  ftnd 
being  nnable  to  find  any  property  of  said  Chinese  oat  ci 
which  to  make  said  delinqnent  tax,  said  snpervisor,  on  Jaly 
8th,  delivered  to  the  defendant  Sears,  as  sheriff,  astatmnent 
in  writing  thereof  with  the  sam  of  money  which  would 
discharge  the  same;  to  wit,  foar  dollars  per  bead,  ''not 
including  costs  and  expenses,"  and  that  thereafter,  on 
August  12th,  said  sheriff  did  ''garnish**  each  of  the  plaintiffs 
and  the  O.  B.  &  N.  Company  by  delivering  to  each  of  them 
true  copies  of  said  statement  and  "a  notice  of  gamishment"* 
to  the  effect  "that  by  virtue  of  a  warrant  for  the  coUectioD 
of  road  tax  issued"  by  said  supervisior  to  said  sheriff  "all 
debts',  property,  moneys,  rights,  dues,  or  credits  of  any 
value  "  in  their  hands  or  under  their  control,  "and  especially 
a  certain  sum  of  six  dollars  belonging  to  each  of  the  China- 
men" in  their  employ,  designated  and  numbered  as  afore- 
said, "is  hereby  levied  upon  and  garnished,  and  yoa  are 
hereby  required  to  furnish  forthwith  a  written  statement  of 
all  such  property  or  credits." 

The  objection  to  the  proceeding  pursued  by  the  defendants 
for  the  collection  of  this  tax — ^that  a  garnishee  process  can 
not  be  maintained  except  in  aid  of  an  attachment  or  exeoa- 
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tion  issaed  from  a  court  of  jastice  in  a  jadicial  proceedings 
assumes  that  this  is  a  technical  garnishment  and  overlooks 
the  statute  (October  24,  1866,  supra)^  which  expressly 
authorises  die  collection  of  delinquent  road  work  or  tax,  in 
the  contingency  stated — when  it  cannot  be  made  out  of  the 
personal  property  of  the  delinquent — by  demanding  and 
receiving  the  amount  of  the  same  from  any  debtor  of  the 
delinquent. 

The  fact  that  the  defendant  Sears  appears  to  have  erro- 
neously assumed  that  he  was  acting  under  an  ordinary  gar- 
nishment! in  an  action  at  law,  does  not  make  the  proceeding 
auch  an  one  or  vitiate  it,  provided  the  statute  governing  it  is 
substantially  complied  with. 

The  method  of  collecting  or  enforcing  a  tax  is  altogether 
within  the  discretion  of  the  legislature,  unless  otherwise 
provided  by  the  constitution.     (Cooley  on  Tax.  36,  ei  eeq.) 

Assuming  then  that  this  road  labor  was  duly  assessed 
upon  these  Chinese  laborers  and  that  they  neglected  to  work 
it  oat  or  pay  the  equivalent  in  money,  after  being  duly 
warned  thereto,  it  became  the  duty  of  the  supervisor  to 
make  and  deliver  to  the  sheriff  a  statement  of  the  facts 
showing  their  delinquency  in  this  respect,  whereupon  it 
became  the  duty  of  the  slieriff  to  collect  the  amount  due 
from  each  by  a  seizure  and  sale  of  his  personal  property,  and 
in  default  of  that,  to  demand  the  amount  from  any  debtor  of 
the  delinquents,  including  the  plaiutiffis. 

Whether  these  laborers  were  duly  warned  or  not  upon  the 
facts  stated  in  the  answer  is  not  free  from  doubt.  Bat  it  is 
alleged  in  the  answer  that  they  were  known  by  the  numbers 
and  designation  used,  and  my  impression  is  that  it  was 
sufficient. 

The  allegation  in  the  supervisor's  statement  concerning 
the  indebtedness  of  the  plaintiffs  and  the  O.  B.  &  N.  Com- 
pany to  the  delinquents  is  unauthorized  and  superfluous. 
His  duty  is  discharged  when  he  furnishes  the  sheriff  with  a 
statement  of  the  delinquency  and  the  amount  which  will 
discharge  it. 

But  the  proceeding  of  the  sheriff  upon  the  supervisors' 
statement  seems  to  have  been  very  irregular  if  not  illegal. 
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Instead  of  making  a  demand  upon  the  plaintiffs  for  the  pay- 
ment of  the  delinquent  tax  or  an  oath  that  they  were  not 
indebted  to  them,  accompanied  by  his  own  statement  that 
he  had  not  fonnd  any  personal  property  out  of  which  to 
make  the  same,  he  seems  to  haye  proceeded  upon  the 
assumption  that  he  wasexecnting  a  garnishee  process  in  aid 
of  an  attachment  or  execution  in  a  judicial  proceeding,  and 
without  other  demand  or  any  statement  as  to  the  delinquents' 
property,  served  a  notice  upon  the  plaintiffs,  such  as  is  usual 
I  suppose  in  cases  of  garnishment,  stating  that  all  money, 
etc.,  in  their  hands  belonging  to  the  delinquents,  and  ''  espe* 
cially  a  certain  sum  of  six  dollars, '*  were  '*  thereby  levied 
upon  and  garnished.** 

Now  it  is  very  doubtful  if  this  is  a  demand  at  all,  and  if 
it  should  be  so  construed  as  for  six  dollars,  I  am  quite 
certain  that  it  was  an  insufficient  and  illegal  one,  for  the 
reasons  following:  1.  It  does  not  appear  therefrom  that  the 
sheriff  had  endeavored  and  failed  to  make  the  amount  out  of 
the  property  of  the  delinquent,  and  therefore  it  does  not  ap- 
pear that  he  was  yet  authorized  to  make  any  demand  for  it 
on  a  third  person.  It  is  true  that  it  is  alleged  in  the  bill 
that  the  delinquents  had  no  property  out  of  which  the 
money  could  be  made.  But  that  is  not  sufficient.  It  should 
have  been  so  stated  or  alleged  in  the  demand,  as  a  necessary 
condition  to  the  right  to  make  the  same. 

This  demand  is  a  substantial  step  in  an  adverse  proceed- 
ing, whereby  a  debt  due  to  a  delinquent  taxpayer  is  in 
effect  transferred  to  the  sheriff  or  road  district  without  the 
consent  of  either  the  debtor  or  creditor.  The  facts  which 
authorize  it  to  be  made  and  will  justify  the  debtor  in  yield- 
ing to  it  and  constitute  a  valid  discharge  of  the  debt  when 
paid  to  the  sheriff,  ought  to  appear  upon  the  face  of  it.  If 
the  debtor  pays  upon  an  insufficient  or  unauthorized  demand, 
the  debt  is  not  discharged  and  he  is  still  liable  for  it  to  the 
taxpayer;  2.  It  is  in  excess  of  the  sum  due.  The  amount 
necessary  to  discharge  the  liability  of  each  of  these  Chinese 
laborers  was  four  dollars.  The  statute  (Or.  Laws,  p.  770, 
sec.  103)  provides  that  the  sheriff  shall  receive  for  his  ser- 
vices in  this  respect  ''one  fourth  part  of  the  delinquent  tax^ 
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besides  bis  lawfal  fees,  to  be  paid  by  the  delinqaent  or  col- 
lected with  the  tax."  If  the  amount  is  paid  on  demand, 
there  can  be  no  ''fees'*  earned  and  the  compensation  of  the 
sheriff  is  confined  to  this  one  fourth  of  the  tax  which  he  may 
include  in  the  demand.  He  could  only  earn  ''  fees"  after  a 
refusal  to  pay,  in  the  seizure  and  sale  of  personal  property, 
which  would  be  the  same,  I  suppose,  byanalogy,  as  for  like 
services  upon  an  execution.  This  demand  then  should  have 
been  for  four  dollars  and  the  one  fourth  of  that  sum  for  the 
sheriffs  compensation— five  dollars  in  all. 

The  act  of  October  22,  1864  (Or.  Laws,  p.  727,  sec.  25), 
authorizing  the  "supervisor"  in  the  collection  of  a  delin- 
quent road  tax  to  add  ''  twenty  per  centum  thereon,"  iu 
case  the  same  is  not  paid  until  after  a  levy  upon  the  delin- 
quent's property,  has  no  application  to  this  proceeding  by 
the  "  sheriff''  to  collect  a  tax  under  the  act  of  October  24, 
1866,  supra;  and  if  it  had,  it  does  not  authorize  the  demand 
or  collection  of  this  twenty  per  centum  until  after  a  levy. 
But  the  two  penalties  of  one  fourth  and  twenty  per  centum 
of  the  tax  are  not  cumulative.  They  are  given  by  different 
acts  which  provide  for  different  proceedings  under  different 
officers;  and  even  with  the  twenty  per  centum  added  to  the 
one  fourth,  the  amount  would  be  only  five  dollars  and  eighty 
cents,  instead  of  the  sum  demanded — six  dollars. 

Besides  this,  I  am  strongly  of  the  opinion,  that  a  valid 
demand  of  a  delinquent  tax  from  a  third  party  on  the 
grounds  of  his  indebtedness  to  the  delinquent,  should  not 
only  show  upon  its  face  that  the  amount  could  not  be  made 
out  of  the  personal  property  of  the  latter,  but  should  also 
contain  a  statement  or  allegation,  to  the  effect,  that  unless 
the  same  was  duly  paid  by  such  party  or  he  made  his  oath 
that  he  was  not  indebted  to  the  delinquent,  the  amount  of 
the  tax  and  penalty  together  with  the  accruing  costs  or  fees 
would  be  collected  out  of  his  personal  property  by  seizure 
and  sale  thereof. 

But  I  will  not  rest  the  decision  of  this  case  upon  the  in- 
sufficiencv  of  this  demand.  The  question  was  not  argued 
upon  the'  hearing— the  counsel  for  the  plaintiffs  having 
rested  his  objection  to  the  validity  of  the  proceeding  upon 
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the  ground,  that  the  act  of  October  24,  1866,  supra^  did  not 
apply  to  the  collection  of  a  road  tax  at  all,  and  therefore 
this  tax  could  not  be  demanded  or  collected  from  any  creditor 
of  the  delinquents  except  by  means  of  a  regular  garnish- 
ment in  aid  of  an  execution  issued  upon  a  judgment  at  law, 
under  the  act  of  October  22,  1864,  supra,  against  such  de- 
linquents therefor. 

Waiving  therefore  the  further  consideration  of  the  mode 
of  proceeding  to  enforce  the  tax — were  these  Chinese 
laborers  liable  to  perform  road  labor  in  district  No.  8  under 
the  circumstances  of  their  presence  there  ? 

The  provisions  of  the  statute  upon  the  subject  are  some- 
what indefinite,  but  it  is  evident  from  what  is  provided  and 
from  the  nature  of  the  case,  that  persons  only  transiently  in 
the  district  are  not  within  its  purview  or  operation.  The 
party  must  be  ^*  residing "  within  the  district,  when  the 
''  list  of  persons  liable  to  perform  labor  on  the  public  roads  " 
is  made  by  the  supervisor — that  is,  on  or  before  April  15th; 
and  the  notice  to  labor,  if  not  served  on  him  personally, 
must  be  left  at  his  usual  place  of  ''abode." 

The  legal  definition  of  the  cognate  terms  residence  and 
domicile  yary  with  the  circumstances  of  the  case  and  the 
mental  constitution  of  judges  and  authors.  The  differences 
of  definition  and  application  of  the  terms  in  various  circum- 
stances may  be  seen  in  Abb.  L.  Die,  ''  Beside.** 

Residence  generally  imports  a  personal  presence,  where- 
as, one  may  have  a  domicile  in  a  place  from  which  he  is 
absent  most  of  the  time.  But  residence  implies  more  than 
a  temporary  sojourn  in  a  place. 

Personal  taxes  are  generally  imposed  in  the  place  of  one's 
domicile — the  place  of  his  fixed  habitation  without  any 
present  intention  of  removing  therefrom  (Story  on  Conf. 
L.,  sec.  43;  Whart.  on  Conf.  L.,  sees.  74,  80;  Thomdihe  v. 
City  of  Boston,  1  Mete.  242),  but  doubtless  a  person  may  be  a 
resident  elsewhere  than  at  the  place  of  his  domicile  for  such 
a  length  of  time  and  under  such  circumstances  as  to  be 
liable  to  personal  taxes  there. 

A  citizen  of  a  foreign  state,  or  one  of  the  United  States, 
who  comes  to  Oregon  in  the  pursuit  of  business  or  other- 
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wise  with  the  intention  of  remaining  here  some  years,  and 
then  returning  to  his  home  or  domicile,  becomes  a  resident 
of  the  state,  and  liable,  like  other  residents,  to  pay  poll  and 
other  personal  taxes  in  the  county  or  district  in  which  he 
may  live. 

Bat  it  is  not  enough  that  a  person  is  a  resident  of,  or  even 
domiciled  in  the  state;  he  must  also  be  a  resident  of  the 
particular  road  district  in  which  he  is  assessed  for  road 
labor.  To  make  a  person  a  resident  of  such  a  district  so  as 
to  become  liable  to  do  road  work  therein,  in  my  judgment, 
he  must  inhabit  the  same  with  the  intention  of  remaining 
there  indefinitely,  or  at  least  have  resided  therein  a  year. 
The  duty  is  an  annual  one — to  be  performed  once  a  year-^ 
and  this  circumstance  itself  sheds  some  light  upon  the  re- 
lation which  the  party  is  presumed  to  sustain  to  the  local- 
ity in  which  he  is  expected  to  work.  In  effect,  the  statute 
provides  that  certain  residents  of  the  road  district  shall 
work  the  roads  once  a  year,  and  it  is  but  reasonable  to  con* 
olude,  in  the  absence  of  anything  to  the  contrary,  that  the 
statute  contemplates  that  such  residents  shall  have  enjoyed 
the  privilege  of  at  least  one  year's  inhabitancy  of  the  dis- 
trict before  the  corresponding  duty  of  working  the  road  be- 
gins. The  road  tax  upon  property  in  the  district  is  as- 
sessed by  the  assessor  at  the  same  time  this  personal  tax 
is,  but  not  upon  the  property  then  owned  by  the  resident, 
but  upon  that  contained  in  the  assessment  of  the  preceding 
year  for  state  and  county  purposes. 

This  construction  of  the  statute  makes  the  provisions  for 
the  personal  and  property  tax  harmonize,  as  they  should. 
The  latter  is  levied  upon  the  property  of  the  past  year  and 
the  former  upon  the  residence  or  inhabitancy  of  the  same 
period.  By  this  means  the  burden  of  maintaining  the  roads 
of  a  district  is  so  far  equally  imposed  upon  the  property 
and  persons  therein. 

It  is  not  denied  that  the  legislature  may  provide  that 
every  person  who  is  found  in  a  particular  road  district  on  a 
certain  day  in  the  year  shall  be  liable  to  do  road  work 
therein  for  that  year;  and  while  it  is  not  probable  that  any 
such  extreme  measure  will  be  resorted  to,  it  would  be  well 
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to  haye  some  practical  definition  of  what  constitates  a  resi- 
dence in  a  district  necessary  to  make  one  liable  to  do  road 
work  therein. 

Attention  has  not  been  called  to  this  sabject,  becanse,  I 
suppose,  as  is  well  understood,  only  the  permanent  residents 
of  a  district  have  usually  been  required  to  work  the  roads; 
and  if  these  laborers  had  been  European  instead  of  Asiatic 
foreigners,  it  is  not  probable  that  any  one  would  have 
thought  of  attempting  to  make  them  work  the  roads,  under 
these  circumstances,  as  residents  of  road  district  No.  8. 
The  statute  makes  no  discrimination  in  this  matter  between 
Chinese  and  other  foreigners,  and  it  is  not  only  contraiy  to 
the  treaty  with  China,  but  to  the  dictates  of  natural  justice, 
that  any  should  be  made  in  the  administration  of  it. 

My  conclusion  upon  this  branch  of  the  case  is,  that  these 
Chinese  laborers  were  never  residents  of  road  district  No.  8 
within  the  meaning  of  the  statute,  but  only  persons  tran- 
siently there — persons  passing  through  the  district  in  the 
construction  of  the  Oregon  Bailroad  and  Navigation  Com- 
pany's railway,  and  therefore  they  were  never  liable  to  per- 
form road  labor  therein. 

No  question  has  been  made  as  to  the  right  of  the  plaintiffs 
to  maintain  this  suit,  and  I  suppose  there  is  no  doubt  bat 
they  may  upon  the  ground  of  preventing  a  multiplicity  of 
suits.     (2  High,  on  Inj.,  sec.  1308.) 

A  decree  will  be  entered  for  a  perpetual  injunction  and 
costs. 


Buckley  v.  Gould  &  Curry  Silver  Mining  Co, 

CiBCurr  Court,  Distbict  of  Nevada. 
November  9, 1882. 

1.  Neoliqence  of  Fellow-servant. — The  employer  is  not  liable  to  a  ter- 

vant  for  an  injury  resulting  from  the  negligence  of  a  fellow-aerTant  in 
the  same  line,  or  department  of  employment;  provided  the  employer 
exercises  due  care  in  the  selection  of  competent  servants. 

2.  Who  are  Frllow-servants. — The  runner  of  a  steam-engine  employed  in 

lowering  men  and  material,  and  hoisting  rock  in  sinking  a  shaft,  is  a  fel- 
low-servant in  the  same  line,  or  department  of  service,  within  the  ntl^ 
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with  the  men  in  the  shaft  engaged  in  excavating  the  shaft  and  loading 
the  rock  to  be  hoisted. 

3.  No  Wabranty — Only  Due  Care  Required.— The  employer  does  not 

warrant  the  competency  of  his  servants.  He  is  only  bound  to  exercise 
dne  care  in  the  selection  of  carefal  and  competent  men  for  the  service  to 
be  performed. 

4,  Evidence  of  Incompktenct. — The  mere  fact  that  an  accident  occurred, 

though  evidence  of  negligence  on  that  particular  occasion,  is  not,  by 
itself,  sufficient  evidence  to  authorize  a  jury  to  find  that  the  party  so 
negligent  is  not  a  careful  and  competent  man  for  the  service  in  which  he 
was  engaged. 
6.  Instruction  to  Jury  in  Absence  oy  Evidence.— Upon  the  close  of 
plaintiff's  testimony,  if  the  evidence  is  insufficient  to  .justify  a  verdict 
for  plaintiff  the  Court  will  instruct  the  jiuy  to  find  for  the  defendant. 

Before  Sawteb,  Circuit  Jndge^  and  Sabin,  District  Judge. 

This  case  was  tried  by  a  jury.  At  the  close  of  plaintiff's 
testimony,  the  defendant's  counsel  asked  the  court  to  in- 
struct the  jury  to  find  a  yerdict  for  the  defendant,  on  the 
ground  that  there  was  not  sufficient  testimony  to  go  to  the 
jury,  or  to  justify  a  verdict  in  favor  of  the  plaintiff. 

W.  E.  F.  Deal,  for  plaintiff. 

B.  C.  WhUman  and  M.  N.  Stone,  for  defendant. 

By  the  Court,  Sawieb,  Circuit  Judge,  delivering  an  oral 
opinion: 

We  have  carefully  considered  the  motion  to  instruct  the 
jury  to  find  a  verdict  for  defendant  in  this  case.  The  main 
question  is,  whether  the  engineer — runner,  as  he  is  termed, 
of  this  engine — is  a  fellow-servant  with  the  plaintiff  in  this 
case,  within  the  meaning  of  the  rule,  which  asserts  the 
principle,  that  the  master  is  not  liable  for  an  injury  result- 
ing to  one  servant  from  the  negligence  of  a  fellow-servant 
in  the  same  line  of  employment.  We  are  fully  satisfied  that 
he  is  a  fellow-servant  within  tlfb  principle,  and  meaning  of 
the  rule.  We  have  no  doubt  on  that  point.  We  do  not 
think  Hough  v.  BaUway  Company,  100  U.  S.  213,  cited  by 
the  plaintiff,  militates  against  that  proposition.  On  the 
contrary,  we  think  it  is  an  authority  directly  in  favor  of  de- 
fendant in  this  case.    The  court  in  that  case  recognizes  the 
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rale;  it  does  not  question  it;  it  only  notices  the  distinction 
which  takes  that  case  oat  of  the  rule. 

Mr.  Justice  HarUn,  in  delivering  the  opini6n,  says  thai 
the  English  authorities  go  much  further  in  favor  of  the 
doctrine  of  the  immunity  of  the  master  from  responsi* 
bility  for  injuries  received  by  a  servant  in  consequence  of 
the  negligence  of  his  fellow-servant  in  the  same  line  of  em- 
ployment, than  the  American  courts.  But  the  decision  in 
Hough  V.  Tlie  Railroad  Company  is  put  upon  another  ground, 
namely:  that  the  act  complained  of  in  that  case,  was  the  act 
of  the  company  itself.  A  corporation  must  always  act 
through  its  agents.  The  rule  is  recognized,  that  the  company 
is  bound  to  use  all  reasonable  care  and  diligence  in  furnish- 
ing suitable  and  safe  machinery  for  its  servants  to  work 
with.  In  that  case  there  was  a  violation  of  that  rule.  The 
defendant  did  not  furnish  a  good  and  sufficient  cow-catcher, 
and  steam  whistle.  The  accident  occurred  in  consequence 
of  the  improper  condition  of  the  locomotive  engine.  The 
engine  ran  off  the  track  by  reason  of  a  defective  cow- 
catcher,  and  the  steam  whistle  was  blown,  or  knocked  off,  in 
consequence  of  not  being  properly  fastened,  and  the  engineer 
was  scalded  to  death  by  the  escaping  hot  steam.  It  was  the 
duty  of  the  company  to  use  all  reasonable  diligence  to  fur- 
nish a  safe  engine.  To  furnish  a  safe  engine  is  one  thing, 
but  its  management  by  the  engineer  is  quite  another.  The 
engineer  was  simply  an  employee,  working  with  the  ma- 
chinery. That  machinery  had  to  be  furnished  by  those 
charged  with  that  duty.  Those  men  in  charge,  furnishing 
and  supervising  the  engine,  were  the  agents  of  the  corpora- 
tion for  that  purpose.  This  service  could  only  be  performed 
by  a  corporation  through  agents.  Therefore,  their  acta 
were  the  acts  of  the  corporation,  and  not  merely  of  f ellow- 
servanfisi.  They  were  the  acts  of  the  corporation,  through 
its  agents,  in  famishing  machinery  to  work  with.  The  de- 
cision is  put  upon  that  ground  alone,  and  the  court  recog- 
nizes it  as  not  being  within  the  rule.  It  would  have  been 
the  same  in  this  case,  if  the  engine  that  was  used  in  this 
mine  had  been  a  rickety,  defective  old  engine,  out  of  order, 
and  the  accident  had  resulted  from  the  use  of  that  engine  in 
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coDseqnenoe  of  its  defects.  Then  this  case  would  haye  been 
precisely  like  the  one  cited. 

Bat  the  foundation  of  this  action,  is,  that  the  accident 
vfBB  the  resnlt  of  the  carelessness  of  the  man  who  was  run- 
ning the  engine.  He  was  not  an  agent  of  the  company. 
He  had  no  authority  over  the  plaintiff.  He  was  merely  a 
workman  running  an  engine  under  the  direction  of  a  chief  en* 
gineer,  a  general  foreman,  and  a  superintendent  of  the  mine. 
It  was  not  his  business  to  furnish  the  engine.  He  had  no 
authority  whatever.  He  was  co-operating  with  plaintiff  in 
sinking  the  shaft.  He  was  simply  a  fellow-servant  co- 
operating in  sinking  the  shaft.  We  do  not  think  it  makes 
any  difference  whether  he  was  running  an  engine,  or  working 
with  a  wheel  and  axle,  a  pulley  and  bucket,  or  carrying  the 
material  up  and  down  a  ladder  upon  bis  shoulders.  He  was 
doing  the  same  work,  but  doing  it  by  different  means. 
Every  man  below  performed  his  part  of  the  work  in  sinking 
the  shaft — ^the  work  in  which  they  were  all  engaged.  They 
were  working  together  in  the  same  department  in  excavating 
this  shaft.  The  fact  that  the  engine-runner,  as  he  is  called, 
was  using  a  different  instrument  in  carrying  the  material  up 
and  supplies  down  makes  no  difference.  It  was  work  done 
in  a  common  employment,  to  accomplish  a  common  end — ^the 
sinking  ot  a  shaft.  One  servant  performed  one  part,  and 
another,  another  part. 

In  the  old  Spanish  mines,  in  early  days,  and  even  yet  in 
some  parts  of  Mexico  and  South  America,  the  ore  is  carried 
in  sacks  upon  the  backs  of  men  by  climbing  up  and  down 
ladders,  instead  of  using  an  engine.  In  sinking  this  shaft, 
if  instead  of  the  steam-engine  used  in  carrying  down  the 
fuse  and  powder  for  a  blast — the  work  actually  engaged  in 
at  the  time  of  the  accident-M>r  in  raising  the  rock,  the  party 
running  the  engine  had  gone  up  and  down  a  ladder,  carrying 
the  material  used  in  mining  down  and  the  rock  up,  we  appre- 
hend that  no  one  would  have  asserted  that  he  was  not  a 
co-servant  in  sinking  the  shaft — that  he  was  not  performing 
a  common  service  in  the  same  line  or  department  of 
employment  with  those  below.    The  fact  of  using  another 
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appliance  does  not  change  the  character  of  the  act;  it  was 
the  same  work.  The  authorities  go  to  that  extent.  Take 
the  case  of  Wood  y.  New  Bedford  Coal  Company^  121  Mass. 
252.  The  plaintiff  was  a  laborer  employed  in  hoisting  coal 
by  machinery  operated  by  a  steam-engine.  When  it  was 
hoisted  to  a  certain  height  the  man  running  the  engine  was 
to  stop  it.  There  was  a  man  near  the  point  where  the  coal 
was  discharged  to  manage  and  empty  the  coal  by  means  of 
a  crank.  The  engineer  hoisted  the  bucket  too  high,  so  that 
it  went  past  the  point  where  he  should  have  stopped  it,  and 
thereby  the  man  at  the  crank  was  struck  by  it  and  severely 
injured.  In  that  case  the  engine-runner,  and  the  man  at  the 
crank  aiding  to  discharge  the  coal,  were  held  to  be  fellow- 
servants  in  the  same  department  of  employment,  and  the 
company  not  liable.  That  is  in  all  respects  like  this,  at 
least,  so  far  as  the  principle  is  concerned. 

Again,  in  Kelly  v.  Norcross,  121  Mass.  508,  the  carpenters 
were  charged  with  building  a  staging.  The  employers  fur- 
nished suitable  materials,  and  committed  the  duty  of  build* 
ing  the  staging,  to  the  carpenters,  who  had  charge  of  the 
work  themselves.  The  carpenters  were  superintending  the 
construction  of  the  staging,  and  the  accident  resulted  from 
their  negligence.  An  accident  happened  by  which  the  stag- 
ing fell  and  injured  some  of  the  laborers.  They  were  held 
to  be  fellow-laborers  within  the  rule. 

In  another  case,  Holden  v.  FUchburg  Bailroad,  129  Mass. 
268,  the  head-note  reads:  ''The  rule  of  law  that  a  servant 
cannot  maintain  an  action  against  his  master  for  an  injury 
caused  by  the  fault  or  negligence  of  a  fellow-servant,  is  not 
confined  to  the  case  of  two  servants  working  in  company,  or 
having  opportunity  to  control  or  influence  the  conduct  of 
each  other;  but  extends  to  every  case  in  which  the  two,  de- 
riving their  authority  and  their  compensation  from  the  same 
source,  are  engaged  in  the  same  business,  though  in  dif- 
ferent departments  of  duty;  and  it  makes  no  difference  that 
the  servant  whose  negligence  causes  the  injury  is  a  sub- 
manager  or  foreman  of  higher  or  greater  authority  than  the 
plaintiff.    A  railroad  corporation  is  not  liable  to  a  brakeman 
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on  one  of  its  trains  for  injnries  suffered  from  the  negligent 
Eietting  np  aod  use  of  a  derrick  bj  workmen  employed  in 
widening  its  railroad." 

In  this  case  parties  were  employed  in  widening  the  road, 
and  for  the  purpose  of  performing  that  work  a  derrick  was 
erected.  That  is  no  part  of  the  business  of  running  a  rail- 
road. It  is  widening  a  road — enlarging  its  facilities.  A 
train  coming  along,  this  derrick  fell  and  a  brakeman  passing 
this  wreck  was  injured  by  a  rope  attached  to  the  fallen  der- 
rick. He  was  engaged  in  running  the  train.  The  other 
men  were  engaged  in  widening  the  road  for  the  company. 
They  were  held  to  be  fellow-servants  within  the  meaning  of 
the  rule.  If  they  were  so,  these  parties  here  must  be  fellow- 
workmen. 

In  Co(^>er  v.  Mil.  it  Pra.  du  C.  B.  Co,,  23  Wis.  669,  a 
flagman,  who  failed  to  properly  notify  the  train  of  a  break 
in  the  road,  was  held  to  be  a  fellow-servant  with  a  brakeman 
on  the  train,  killed  in  consequence  of  the  negligence.  So, 
also,  in  a  Wisconsin  case,  where  a  train  went  out  to  clear 
the  track  of  snow.  They  had  a  party  of  snow-shovellers 
designed  to  shovel  snow  off  the  road.  The  conductor  con- 
cluded to  clear  the  road  at  a  certain  point  with  a  snow-plow. 
He  made  a  rush  into  the  snow  with  his  snow-plow,  and  the 
result  was  that  the  train  was  thrown  from  the  track.  One 
of  the  snow-shovelling  party  going  to  his  work  was  injured. 
The  snow-shoveller  injured  was  held  to  be  a  co-laborer  in 
the  same  employment  with  the  conductor,  and  the  employer 
not  liable  on  that  ground.  {Howland  v.  Mil,  L,  S,  &  W,  JS. 
B.  Co,,  13  The  Beporter,  607;  also  see  cases  cited.) 

In  Michigan  an  engineer  and  conductor  of  freight  trains 
are  held  to  be  fellow-servants.  {Mich,  C.  B.  B,  Co,  v.  Do- 
Ian,  32  Mich.  510.)  In  CoUier  v.  Sldnhart,  51  Cal.  117, 
it  was  held  that  the  engineer  running  the  engine  to  hoist 
water  from  a  mine,  by  whose  carelessness  a  tub  of  water  fell 
upon  a  laborer  at  the  bottom  of  the  mine  and  injured  him, 
was  a  fellow-servant  with  the  party  injured,  within  the  rule. 

So  in  McLean  v.  Blue  Point  Gravel  Mg,  Co,,  Id.  257,  Mc- 
Lean being  in  the  hydraulic  department,  was  injured  by  the 
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carelessness  of  Began,  foreman  in  the  blasting  department 
of  the  '^general  business/*  McLean  and  Began  were  held 
to  be  fellow-servants  within  the  rule. 

These  are  only  a  few  of  the  many  cases  found  in  the  books 
which  illustrate  this  point.  We  do  not  find  anything  against 
it.  The  case  of  KieUey  y.  Belcher  Stiver  Mg.  Co.^  3  Saw.  500, 
on  the  trial  is  a  similar  case.  We  do  not  think  the  decision 
on  the  demurrer  in  that  case  militates  against  the  principle. 
(Id.  437.)  The  judge  who  delivered  the  opinion  on  the  de- 
murrer concurred  in  the  opinion  at  the  triaL  They  were 
not  considered  to  be  in  conflict.  We  think  the  plaintiff  and 
this  runner  of  the  engine  were  in  the  same  line  of  employ* 
ment,  and,  substantially,  in  the  same  department  of  service. 
There  can  be  no  recovery  for  any  injury  resulting  from  the 
negligence  of  hie  co-servant  on  that  ground.  There  is 
nothing,  then,  to  go  to  the  jury  on  that  point. 

The  next  point  is  on  the  allegation  in  the  complaint  that 
the  company  employed  an  unskilf  al  engineer.    That  allega- 
tion falls  short  of  being  sufficient.    The  company  is  not 
bound  under  all  circumstances,  and  at  all  events,  to  employ 
a  skilful  and  competent  engineer.    It  is  only  bound  to  ex- 
ercise due  diligence,  and  care,  in  that  respect.    It  does  not 
warrant  that  he  shall  be  skilful,  but  it  is  bound  to  use  due 
diligence  in  providing  or  employing  a  skilful  and  competent 
engineer.    It  may  have  fully  performed  that  duty.    If  it 
did,  it  is  not  liable.    Therd  is  no  allegation  that  it  did  not 
exercise  due  diligence  or  was  negligent  in  this  respect;  but 
the  fact  only  is  alleged  that  the  engineer  was  unskilful.    Con- 
ceding it  to  be  otherwise,  there  is  no  testimony  here  to  show 
that  this  engine-runner  was  not  a  competent  party.    The 
only  testimony  is  the  fact  that  in  this  instance  an  accident 
happened.    An  accident  may  happen  to  the  most  competent 
and  skilful  man.    He  may  have  for  years  been  without 
fault,  and  the  fact  that  in  this  instance  he  was  negligent  is 
not  inconsistent  with  the  idea  that  he  was  generally  a  care- 
ful man,  and  entirely  competent  to  perform  the  duties  which 
he  performed.    And  the  mere  fact  of  the  single  accident, 
although  evidence  of  negligence  in  that  particular  instance, 
is  not  sufficient  evidence,  as  held  by  many  authorities,  of 


Dist.  Nev.]  BncKLET  v.  Gould  &  Cubby  S.  M.  Co.         401 

1882.]  Opinion  of  the  Court — Sawyer,  C.  J. 

incompetency  or  that  he  is  not  a  carefnl  man.  Qaite  a  num- 
ber of  cases  to  that  elBfect  were  cited  on  the  argument,  and 
none  have  been  cited  to  the  contrarj.  In  Wood  v.  Bedford 
Coal  Company^  121  Mass.  262,  it  was  alleged  that  defendant 
knowingly  employed  an  incompetent  engineer.  The  ac- 
cident happened,  yet  the  court  says:  ^'The  declaration  al- 
leges as  one  ground  of  the  defendant's  liability  that  it  know- 
ingly employed  an  unskilful  and  incompetent  person  as 
engineer.  The  plaintiff  does  not  contend  that  there  was 
any  evidence  to  support  this  allegation.'* 

Even  counsel  for  plaintiff  did  not  contend  that  the  accident 
was  evidence  of  the  incompetency  of  the  engineer.  ''  The 
difficulty  of  the  plaintiff's  case  is  that  the  evidence  clearly 
shows  that  the  injary  to  him  was  caused  by  the  negligent 
act  of  a  fellow-servant."  Just  so  in  this  case.  There  is 
no  evidence  here  upon  this  point. 

Again  in  the  case  of  KeUey  v.  Norcrosa,  before  cited,  where 
the  staging  fell,  the  accident  happened,  but  the  court  said: 
**  There  was  no  evidence  that  the  men  were  not  in  all  re- 
spects competent  workmen,  or  that  the  materials  provided 
were  unsuitable;  and,  without  some  such  evidence,  there 
was  upon  these  points  no  question  upon  which  the  plaintiff 
was  entitled  to  go  to  the  jury.  If  there  was  neglect  on  the 
part  of  the  carpenters,  either  in  the  construction  of  the 
staging  or  in  leaving  it,  after  it  had  been  partially  con- 
structed to  be  continued  or  completed  by  the  masons,  it 
was  the  neglect  of  the  fellow-servants  of  the  plaintiff's  intes- 
tate, who  were  competent  to  have  properly  performed  the 
work."  The  mere  fact  of  the  negligence  was  held  to  be  no 
evidence  to  go  to  the  jury. 

In  Cooper  v.  The  MUtvaukee  and  Prairie  du  Chien  Bail- 
way  Company,  33  Wis.  671,  it  was  said:  "  But  all  this  is  to 
DO  purpose,  so  long  as  it  is  not  shown  that  the  company, 
its  officers,  or  agents,  were  negligent  in  the  employment  of 
these  persons,  or  in  retaining  them  in  its  service.  The 
negligence  of  the  company,  its  officers,  or  i^ents,  in  employ- 
ing careless  and  unfit  servants,  is  the  gist  of  the  action; 
and  unless  this  be  shown  there  can  be  no  recovery.  *  * 
*    *    Aside  from  the  proof  of  negligence  in  the  servants  on 
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the  occasion  in  qnestion,  which  is,  clearly,  not  enough  to 
charge  the  company,  there  is  not  the  slightest  evidence 
showing,  or  tending  to  show,  negligence  on  the  part  of  the 
company  in  the  employment  of  those  servants/' 

This  case  is  directly  in  point.  These  are  only  a  few  out 
of  a  great  many  cases  deciding  that  question.  There  is  not 
a  particle  of  evidence,  other  than  the  fact  of  the  accident, 
in  this  case,  that  this  engine-mnner  was  not  entirely  com- 
petent, or  that  he  was  not  a  careful  man.  The  testimony  of 
the  plaintiff  shows  that  the  engine-rnnner  had  been  an 
engineer  long  before  he  went  on  this  mine,  and  that  plaint- 
iff knew  it. 

The  mere  fact  that  he  was  negligent  at  this  time  is  not 
sufficient  evidence  of  his  incompetency.  There  are  numer- 
ous cases  to  the  same  point.  There  is  no  testimony  suffi- 
cient to  go  to  the  jury  to  show  his  incompetency.  And  not 
only  must  it  appear  that  he  was  not  in  fact  incompetent, 
but  also  that  the  company  did  not  use  due  care  in  employ- 
ing him.  If  the  allegation  were  sufficient,  there  is  noth- 
ing to  show  on  any  of  those  points  that  the  defendant  is 
liable. 

The  only  other  point  is,  as  to  whether  there  is  anything 
to  go  to  the  jury  upon  the  question  of  the  bell.  We  are 
satisfied,  on  that  point,  that  there  is  nothing  to  justify  the 
jury  in  finding  that  the  accident  resulted  from  the  break- 
ing down  of  that  bell.  On  the  contrary,  the  testimony 
shows  that  the  accident  resulted  from  the  negligent  act  of 
the  runner  of  the  engine.  No  one  testifies  that  plaintiff 
could  have  escaped  if  the  bell  had  been  there.  The  tes- 
timony of  plaintiff's  witness,  Cumelford,  is  that  he  could 
not  have  got  out — that  there  was  not  sufficient  time  had  the 
bell  rung.  The  cage  came  down  so  rapidly  that  he  coald 
not  have  got  out  of  the  way.  There  is  no  testimony  that  he 
could  have  got  out  of  the  way.  The  testimony  is  that  the 
cage,  ordinarily,  came  down  to  the  place  where  the  bell  was 
and  stopped,  and  only  came  down  from  that  point  at  a 
given  signal  from  below.  But  this  time  it  did  not  stop. 
It  was  the  ordinary  practice  to  stop  it  within  fifty  feet  of 
the  bottom  and  there  wait  until  the  signal  to  lower  it  was 
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given,  and  then  to  lower  it  slowly.  But  at  this  time  it  not 
only  came  down  without  stopping,  bnt  it  came  rapidly. 

At  the  time  of  the  accident  it  came  down  with  great 
rapidity.  The  engineer  did  not  even  stop  the  engine  when 
the  cage  reached  the  bottom,  for  there  were  some  forty  feet 
of  cable  piled  np  on  top  of  the  cage.  The  testimony  clearly 
shows,  and  there  is  nothing  to  the  contrary,  that  the 
accident  resulted  purely  and  solely  from  the  carelessness  of 
the  engineer  in  dropping  the  cage  down  at  a  rapid  rate, 
without  stopping  or  giving  any  notice.  The  accident,  there- 
fore, resulted  from  the  negligence  of  a  co-laborer  in  that 
employment.  If  the  jury  were  to  find,  upon  such  testi- 
mony, that  the  accident  resulted  from  the  absence  of  this 
bell,  we  should  be  compelled  to  set  aside  the  verdict.  We 
feel  bound,  therefore,  under  repeated  rulings  of  the  supreme 
court,  to  grant  the  motion,  and  we  shall  so  instruct  the  jury. 

Instruction  and  verdict  accordingly. 


United  States  v.  Robert  A.  Shinn. 

CiBomr  CouBT,  Distbigt  of  Obbgon. 
Dbcehbeb  16, 1882. 

1.  Affidavit  Used  under  Timber  Culture  Act. — By  virtue  of  section  5  of 

the  crimes  act  of  Itlarch  3, 1857  (11  Stat.  250),  and  section  6  of  the  timber 
caltare  act  of  Jane  14,  1878  (20  Stat.  130),  an  affidavit  taken  before  a 
county  clerk  of  this  state,  may  be  used  before  the  register  and  receiver, 
in  any  proceeding  or  question  arising  under  said  last  named  act  in  which 
an  affidavit  is  allowed  or  authorized  by  any  law  of  the  United  States  or 
regulation  of  the  land  department  thereof;  and  if  such  affidavit  is  will- 
fully and  knowingly  or  corruptly  fake  in  any  material  matter,  an  in- 
dictment for  perjury  may  be  maintained  theron  in  the  proper  United 
States  court. 

2.  Perjurt. — Swearing  to  a  fialse  statement  is  not  perjury  unless  the  matter 

is  material  to  the  issue,  question,  or  purpose  about  or  for  which  the  state- 
ment is  made,  or  unless  it  is  intended  and  calculated  to  c^ive  probability 
to  a  material  statement  or  credibility  to  the  affiant. 

3.  Timber  Culture  Act— Compliance  with. — A  person  entering  a  quar- 

ter section  of  public  land  under  the  timber  culture  act,  must  break 
not  less  than  five  aaes  thereof  within  a  year  after  his  application  there- 
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for,  and  cnltirate  the  same  in  some  annnal  erop  the  next  year,  or  it  will 
be  deemed  abandon^;  and  planting  the  five  acres  in  timber  or  ctttti^0^ 
is  not  sach  cultivation. 

Before  Deajdt,  District  Jadge. 
James  F.  Waiaon,  for  the  United  States. 
O.  W.  Walker  ani  Cyrus  Doiph^^tor  the  defendanL 

Deadt,  J.  By  the  act  of  March  13, 1874  (18  Stat.  21), 
*'  to  encourage  the  growth  of  timber  on  the  western 
prairies  " — commonly  called  **  the  timber  cnltnre  act " — it  is 
provided  that  any  head  of  a  family  or  person  of  the  age  of 
twenty-one  years,  etc.,  ''who  shall  plant,  protect,  and  keep 
in  a  healthy  growing  condition  for  eight  years,  forty  acres 
of  timber,  the  trees  thereon  not  being  more  than  twelve  feet 
apart  each  way,  ou  any  quarter  section  of  the  pnblic  land,*" 
or  in  like  proportion  on  any  less  legal  subdivision  thereof, 
shall  be  entitled  to  a  patent  therefor,  at  the  expiration  of 
eight  years,  and  on  making  proof  of  the  facts. 

A  party  applying  for  the  benefit  of  the  act  mnst  make 
affidavit  that  the  ''entry  is  made  for  the  cultivation  of 
timber,*'  and  on  filing  the  same  with  the  register  and  re- 
ceiver, and  on  payment  of  ten  dollars,  he  shall  be  permitted 
to  enter  the  quantity  of  land  specified. 

A  party  entering  a  quarter  section  under  the  act  must  also 
"break  ten  acres*'  thereof  the  first  year,  ten  the  second, 
and  twenty  the  third  year  after  the  date  of  such  entry,  and 
"plant  ten  acres  of  timber  the  second  year,'*  ten  the  third 
year,  and  twenty  the  fourth  year  after  such  entry;  and  in  a 
like  proportion  for  any  less  subdivision. 

If,  at  any  tin^  after  the  application  and  prior  to  the  issu- 
ing of  the  patent  for  the  land,  the  claimant  shall  abandon  it 
or  fail  to  comply  with  any  of  the  requirements  of  the  act, 
the  same  "shall  be  subject  to  entry  under  the  homestead 
laws  or  by  some  other  person  under  the  provisions  of  this 
act;"  the  party  making  claim  to  said  land  either  "as  a  home- 
stead settler  or  under  this  act,"  shall,  at  the  time  of  filing  his 
application,  give  such  notice  to  the  "original  claimant** as 
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may  be  presoribod  by  the  land  office;  '^and  tb^  rights  of 
the  parties  shall  be  determined  as  in  other  contested  cases." 

By  the  act  of  Jane  14,  1878  (20  Stat.  113),  this  act  was 
amended  so  as  to  require  the  party  to  plant  and  keep  only 
one  fourth  the  number  of  acres  in  timber,  and  **  to  break  or 
plow  five  acres"  of  a  quarter  section  ''the  first  year,  five 
acres  the  second  year,  and  to  cultivate  to  crop  or  otherwise, 
the  five  acres  broken  or  plowed  the  first  year;"  the  third 
year  to  cultivate  in  like  manner  ''  the  five  acres  broken  the 
second  year,  and  to  plant  in  timber,  seeds,  or  cuttings,  the 
five  acres  first  broken  or  plowed,  and  to  cultivate  and  put 
in  crop  or  otherwise,  the  remaining  five  acres,  and  the 
fourth  year  to  plant  in  timber,  seeds,  or  cuttings  the  remain- 
ing five  acres;"  and  in  a  like  proportion  for  any  less  subdi- 
vision* 

Parties  who  had  made  entries  under  the  act  of  1874  are 
allowed  by  the  act  of  1878  to  complete  the  same,  by  com- 
plying with  the  provisions  of  the  latter  act. 

On  March  4,  1882,  the  defendant  was  accused  by  the 
grand  jury  of  the  crime  of  perjury  in  making  an  affidavit  to 
institute  a  contest  concerning  a  tract  of  land  claimed  under 
these  acts.  The  defendant  demurs  to  the  indictment,  for 
that,  the  facts  stated  therein  do  not  constitute  a  crime. 

From  the  indictment  it  appears  that  on  January  7,  1878, 
one  Beuben  Kinney,  entered  at  the  office  of  the  La  Grande 
land  district,  upon  application  No.  77,  the  north-west  quarter 
of  section  28,  in  township  5  north,  of  range  34  east,  of  the 
Wallamet  meridian,  situate  in  Umatilla  county,  Oregon, 
under  the  timber  culture  act  of  March  13,  1874,  supra;  that 
on  January  31,  1881,  the  defendant  made  an  application  to 
the  register  and  receiver  to  enter  said  quarter  section  under 
the  timber  culture  act  as  having  been  abandoned  by  the 
original  claimant,  and  for  the  purpose  of  procuring  a  contest 
between  himself  and  Kinney  concerning  the  right  of  the 
latter  to  the  premises,  at  the  same  time  filed  an  affidavit 
subscribed  and  sworn  to  by  himself  on  January  28,  1881, 
before  the  county  clerk  of  said  county,  in  which  it  was  stated 
that  Kinney  had  not  complied  with  the  act  under  which  he 
had  entered  the  land  in  these  among  other  particulars : 


406  United  States  v.  Shinn.  [Cir.  Ct. 

Opinion  of  the  Court — ^Deady,  J.  [December, 

^'1.  That  said  Beuben  Kinney  did  not  at  any  time  within 
one  year  from  the  date  of  his  said  entry  No.  77 ,  break  or 
plow  five  acres  or  one  sixteenth  of  the  land  covered  by  said 
claim,  and  did  not  in  fact  do  any  plowing  upon  said  claim 
dnring  the  first  year  after  filing  said  claim.  2,  That  said 
Benben  Kinney  did  not  at  any  time  doring  the  second  year 
or  at  any  time  prior  thereto,  cultivate  by  raising  a  crop  or 
otherwise,  five  acres  or  one  sixteenth  or  any  other  portion 
of  the  land  included  in  said  claim  No.  77;"  upon  which  per- 
jury is  assigned  as  follows: 

That  the  said  affidavit  is  wilfully  false  and  not  according 
to  the  truth  in  this:  1.  The  said  affidavit  states  that  the  said 
Kinney  "  did  not  in  fact  do  any  plowing  on  said  claim  dur- 
ing the  first  year  after  filing  said  clnim  (meaning  application 
77  aforesaid),  whereas  in  truth  and  in  fact,  and  the  defend- 
ant well  knew  it  so  to  be,  the  said  Kinney  did  some  plowing 
on  said  land  during  the  spring  of  1878;  2.  The  said  affidavit 
states  that  said  Kinney  *'  did  not  at  any  time  during  the 
second  year  or  at  any  time  prior  thereto,  cultivate  by  rais- 
ing a  crop  or  otherwise,  five  acres  or  one  sixteenth  or  any 
other  portion  of  the  land  included  in  said  claim  No.  77," 
whereas  in  truth  and  in  fact,  and  the  defendant  well  knew 
the  fact  so  to  be,  the  said  Kidney  did,  during  said  second 
year,  cultivate  the  said  tract  of  land,  and  did,  '*  in  the  month 
of  January,  1879,  plow  ten  acres  of  said  land,  and  in  De- 
cember of  said  year  did  harrow  and  cross-harrow  said  ten 
acres  and  mark  the  same  in  squares  four  feet  apart  each 
way,  and  did,  during  said  December,  plant  seven  acres  of 
said  ten  acres  to  cuttings,  placing  one  slip  or  cutting  at  the 
corner  of  each  of  said  squares." 

On  the  argument  of  the  demurrer  the  following  points 
were  made:  1.  That  the  county  clerk  was  not  authorized  or 
empowered  to  administer  the  oath  in  question;  2.  That  the 
first  assignment  of  perjury  is  upon  an  immaterial  statement 
in  the  affidavit,  and  the  second  one  does  not  show  the  falsity 
of  the  statement  upon  which  it  is  made,  and  therefore  no 
crime  is  charged  in  the  indictment. 

It  was  also  assumed  that  the  indictment  was  found  under 
section  5392  of  the  revised  statutes,  which  substantially 
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provides  that  a  person  who  takes  an  oath  before  a  compe- 
tent officer  in  any  case  in  which  a  law  of  the  United  States 
authorizes  an  oath  to  be  administered,  that  he  will  testify 
truly,  and  then  **  wilfully  and  contrary  thereto  states  any 
material  matter  which  he  does  not  believe  to  be  true,"  is 
guilty  of  perjury. 

Doubtless  this  section  is  comprehensive  enough  to  include 
this  case  if  the  clerk  of  the  state  court  was  authorized  by 
any  law  of  the  United  States  or  regulation  of  the  land  office 
to  administer  the  oath.  (  United  Stales  v.  Bailey,  9  Pet.  238.) 
The  fact  of  its  being  taken  before  a  state  officer  authorized 
'*  to  administer  oaths  generally  (Or.  Oode  of  Civ.  Pr.,  sec. 
85()),  and  that  it  was  actually  used  in  a  case  in  which  the 
law  of  the  United  States  authorizes  an  oath  to  be  used,  may 
of  itself  be  sufficient  to  bring  the  case  within  the  section. 
{United  States  v.  Bailey,  supra.) 

Nor  does  it  expressly  appear  that  a  person  attempting  to 
claim  an  abandoned  timber  culture  entry  is  authorized  or 
required  to  file  with  his  application  therefor  a  statement  of 
the  facts  constituting  such  abandonment,  or  if  so,  to  make 
oath  thereto. 

But  it  is  understood  to  be  the  practice  in  the  land  depart- 
ment, that  when  one  person  desires  to  enter  land  under  the 
homestead  or  pre-emption  acts  already  covered  by  the  entry 
of  another,  which  he  deems  invalid  or  abandoned,  that  the 
former  makes  and  files  with  the  register  and  receiver  a  veri- 
fied statement  of  the  facts  constituting  such  invalidity  or 
abandonment,  upon  which  such  officers,  if  they  deem  the 
matter  sufficient,  '' institute,"  as  it  is  called,  a  contest  be- 
tween the  parties,  in  which  evidence  is  taken  pro  and  con 
and  a  decision  made  for  or  against  the  entry. 

In  4t  Oopp's  Land  Owner,  21,  there  are  two  decisions  by 
the  secretary  of  the  interior  under  the  timber  culture  act 
(March  19  and  April  2,  1877),  in  which  the  statement  by 
the  contestant  concerning  the  entry  of  the  other  is  denom- 
inated an  *'  affidavit  of  contest,"  aud  recognized  as  a  lawful 
and  authorized  part  of  the  proceedings. 

The  act  (section  6)  authorizes  the  commissioner  of  the 
general  land  office  to  make  rules  and  regulations  for  carry- 
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ing  it  into  effect,  and  provides  that  contests  under  it  shall 
be  determined  as  in  other  cases. 

Bat  the  act  (section  6)  expressly  provides  that  section  5 
of  the  crimes  act  of  March  3,  1857  (11  Stat.  250),  ''shall 
extend  to  all  oaths,  affirmations,  and  affidavits  required  or 
authorized'*  thereby.  The  effect  of  this  provision  is,  to 
make  said  section  5  a  part  of  the  timber  culture  act  and  to 
provide  that  an  indictment  for  perjury  committed  in  taking 
an  oath  authorized  bv  it  must  be  found  and  is  triable  under 
said  section,  rather  than  section  6392  of  the  revised  statutes. 

This  section  provides  ''that  in  all  cases  where  any  oath, 
affirmation,  or  affidavit  ^  ^  ^  shall  be  made  or  taken  be- 
fore any  person  authorized  by  the  laws  of  any  state  or  terri- 
tory of  the  United  States  to  administer  oaths  or  affirmations 
or  take  affidavits,  and  such  oaths,  affirmations,  or  affidavits 
^Q  *  *  *  nsed  or  filed  in  any  of  the  said  local  land 
offices  [of  the  United  States]  or  in  the  general  land  office, 
as  well  in  cases  arising  under  any  or  either  of  the  orders, 
regulations,  or  instructions,  concerning  any  of  the  public 
lands  of  the  United  States,  issued  by  the  commissioner  of 
the  general  land  office  or  other  proper  officer  of  the  govern- 
ment of  the  United  States,  as  under  the  laws  of  the  United 
States,  in  any  wise  relating  to  or  affecting  any  right,  claim, 
or  title,  or  any  contest  therefor,  to  any  public  lands  of  the 
United  States,  and  any  person  or  persons  shall,  taking  such 
oath,  affirmation,  or  affidavit,  knowingly,  wilfully,  or  cor- 
ruptly swear  or  affirm  falsely,  the  same  shall  be  deemed  and 
taken  to  be  perjury,  and  the  person  or  persons  guilty  thereof 
shall,  upon  conviction,  be  liable  to  the  punishment  pre- 
scribed for  that  offence  by  the  laws  of  the  United  States." 

The  county  clerk  is  an  officer  authorized  to  administer 
oaths  by  the  laws  of  this  state,  and  the  oath  in  question  was 
filed  and  used  in  a  local  land  office  of  the  United  States,  in 
relation  to  a  claim  to  a  portion  of  the  public  lands,  and  to 
effect  a  contest  for  the  same.  Assuming,  then,  as  I  do,  that 
this  affidavit,  made  and  used  as  it  was,  is  an  act  or  proceed- 
ing authorized  or  recognized  by  the  regulations  of  the  land 
department,  as  a  means  of  instituting  a  formal  inquiry  into 
the  validity  or  abandonment  of  a  prior  entry  of  a  tract  of 
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the  pnblio  land  or  a  contest  beween  adverse  claimants  to 
the  same,  this  oath  is  within  the  purview  of  section  5  of  the 
act  of  1857,  and  perjxiry  may  be  assigned  on  it  with  the 
same  effect  as  if  it  had  been  taken  before  an  officer  expressly 
authorized  by  a  law  of  the  United  States  to  administer  it. 

The  materiality  of  the  matter  upon  which  the^first  assign- 
ment is  made,  and  the  sufficiency  of  the  second  one,  remain 
to  be  considered. 

The  matter  must  be  alleged  to  be  material  or  it  must 
appear  to  be  so  upon  the  facts  stated.  Where  the  facts  are 
disputed,  the  question  should  be  left  to  the  jury  with  proper 
instructions  from  the  court.  But  when  the  facts  are  ad- 
mitted  the  question  of  materiality  is  one  for  the  court.  (1 
Whart.  Grim.  L.,  sec.  1284;  Staie  v.  Bailey,  34  Mo.  350.) 

In  this  case  the  '^affidavit"  is  alleged  to  have  been 
material  upon  the  application  of  the  defendant  to  have  a 
contest  instituted  to  try  the  question  whether  Kinney  had 
not  forfeited  his  right  to  the  land  entered  by  him  under  the 
timber  culture  act,  by  a  failure  to  comply  with  the  same  in 
the  particulars  therein  mentioned.  But  it  is  not  alleged 
that  any  particular  statement  in  the  affidavit  upon  which 
perjury  is  assigned  was  so  material,  but  only  the  affidavit, 
as  a  whole.  The  materiality  of  this  statement  must  be 
determined  then  by  its  relevancy  to  the  inquiry  or  issue 
suggested  or  made  by  the  affidavit. 

The  timber  culture  act  requires  the  party  making  an  entry 
of  a  quarter  section  under  it,  to  break  and  plow  five  acres 
thereof  the  first  year.  If  he  breaks  any  appreciably  less 
quantity — as  only  four  and  four  fifth  acres — ^it  is  not  suffi- 
cient. He  has  failed  to  comply  with  the  act  and  the  land  is 
open  to  entry  by  another.  •  During  the  second  year  he  must 
break  and  plow  another  five  acres,  and  cultivate  to  crop  or 
otherwise  the  five  acres  broken  the  first  year.  And  to 
'*  cultivate  to  crop  or  otherwise  "  is  not ''  to  plant  in  timber, 
seeds,  or  cuttings,"  but  to  sow  or  plant  in  wheat,  corn, 
clover,  potatoes,  or  other  annual  crop  which  may  be  culti- 
vated and  harvested  or  gathered  during  the  year.  The  word 
**  otherwise,"  so  far  as  it  has  any  signification,  must  be  con- 
strued in  connection  with  the  preceding  words  'Ho  culti- 
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yate/*  so  as  to  limit  its  application  to  some  act  or  process 
^bich  inyolves  primarily  the  improvement  or  amelioration 
of  the  soil.  And  it  is  very  plain  th$t  it  does  not  inclade 
the  planting  or  care  of  timber  trees,  which  is  placed  by  the  act 
in  contradistinction  to  the  cultivation  of  the  soil — ^the  latter 
being  intended,  apparently,  as  a  preparation  for  the  former. 

The  question,  concerning  which  this  affidavit  was  filed 
and  used,  so  far  as  this  assignment  of  perjury  is  concerned, 
is  this :  Had  Einney  complied  with  the  act  during  the  first 
year,  after  making  his  entry,  by  breaking  five  acres  of  the 
land  during  that  period  ? 

The  affidavit  states  that  Einney  did  not  plow  five  acres 
the  first  year,  and  adds  that  in  fact  he  did  not  plow  any  por- 
tion thereof  during  said  period.  The  indictment  alleges 
that  the  latter  statement  is  false  because  Einney  did  do 
''some"  plowing  during  the  first  year,  and  thereby  im« 
pliedly  admits  that  he  did  not  plow  five  acres  in  that  time. 

Of  course  the  statement  that  Einney  plowed  no  portion 
of  the  land  during  the  first  year,  taken  •  unqualifiedly,  was 
material  to  the  inquiry,  because  it  is  at  least  equivalent  to 
saying  that  he  did  not  plow  five  acres.  But  it  is  negatived 
and  falsified  by  the  indictment  in  a  narrower  sense,  as  that 
he  did  plow  "  some  "  portion  of  the  land,  which  may  be  not 
more  than  a  single  furrow. 

But  the  inquiry  or  issue  was  not  whether  Einney  had 
plowed  "some"  of  the  land  during  the  first  year,  but 
whether  he  had  plowed  as  much  as  five  acres  of  it.  The 
plowing  of  any  less  quantity  was  altogether  immaterial,  and 
the  statement  taken  in  the  sense  that  he  did  not  plow 
" some"  portion  of  the  premises  was  irrelevant  and  super- 
fluous. 

A  conviction  cannot  be  had  upon  an  assignment  of  per- 
jury unless  it  be  on  a  matter  material  to  the  issue.  For 
instance,  if  the  question  is  whether  certain  goods  have  been 
paid  for  or  not,  and  a  witness  testifies  that  they  have — and 
on  a  particular  day — and  in  fact  the  goods  were  paid  for, 
but  on  another  day,  this  is  not  perjury,  because  the  day  was 
not  material  but  only  the  payment. 

But  when  the  superfiuous  or  collateral  matter  is  calculated 
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and  intended  to  prop  and  bolster  the  testimony  of  the  wit* 
ness  on  some  material  point,  as  by  clothing  it  with  cironm- 
sianoes  which  add  to  its  probability  or  strengthen  the  credi- 
bility of  the  witness,  the  case  is  otherwise.  But  when  the 
alleged  false  oath  only  goes  to  a  fact,  the  existence  or  non- 
existence of  which  cannot  affect  the  question  in  dispute, 
then  it  is  not  perjury.  The  administration  of  the  law  is  not 
impeded  or  affected  by  it.  (1  Whart.  Orim.  L.,  sees.  1276, 
1277;  Plaih  v.  Braunadorf,  40  Wis.  Ill;  State  v.  Bailet/, 
34  Mo.  350;  PoUard  v.  The  People,  69  111.  153;  The  Staie  v. 
Aiken,  32  Iowa,  403. 

As  the  matter  on  which  the  first  assignment  is  made,  in 
the  sense  in  which  it  is  negatived,  was  not  directly  material 
to  the  inquiry  in  which  the  affidavit  was  used,  nor  in  any 
way  calculated  to  strengthen  or  make  more  probable  the 
material  statement  therein,  that  the  full  five  acres  had  not 
been  plowed,  it  must  be  held  immaterial,  and  the  indict- 
ment so  far  bad. 

As  to  the  second  assignment,  it  is  insufficient  because  it 
does  not  appear  therefrom  that  any  statement  of  the  affidavit 
is  false.  The  defendant  swore  that  Kinney  did  not,  during 
the  second  year,  cultivate,  by  raising  a  crop  or  otherwise, 
five  acres  of  the  land — nor  any  other  portion  of  it.  The  last 
part  of  this  statement  is  immaterial,  as  nothing  less  than  the 
cultivation  of  the  full  five  acres  is  a  compliance  with  the  act. 

But  the  indictment  does  not  show  the  falsity  of  any  part 
of  the  statement.  True,  it  alleges  generally  that  the  state- 
ment is  false,  but  proceeds  to  state  wherein  and  why,  and 
in  so  doing,  impliedly  admits  its  truth.  This  statement  is 
false,  says  the  indictment,  because  Kinney  plowed  and  har- 
rowed ten  acres  of  the  land  during  the  second  year,  and  near 
the  close  of  it  planted  seven  of  such  acres  in  ** cuttings'* 
four  feet  apart  each  way.  'But  this  is  not  the  cultivation  of 
the  five  acres  to  a  crop,  as  required  by  the  act,  and  there- 
fore these  facts  do  not  negative  or  contradict  the  affidavit. 

From  this  it  only  appears  that  Kinney  broke  ground  and 
planted  **  cuttings  "  during  the  second  year,  and  not  that  he 
cultivated  five  acres  of  the  land  as  he  was  bound  to  do. 

The  demurrer  is  sustained. 
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Ghables  E.  Tilton  t;.  Golbubn  Barbell  asd 

AuBELiA  Jane  Babbell. 

ClBODIT  COUBT,  DiSTBICT  OF  ObBOOK. 

Dbokxbkb  27, 1882. 

1.  Married  Womait.— Under  the  act  of  October  21,  1880  (See.  L.,  p.  6),  the 

wife  is  relieved  of  all  '*  civil  diBabilities  "  not  imposed  upon  the  husband; 
and  her  "rights  and  responsibilities"  as  a  "parent"  are  "equal"  to 
those  of  the  latter,  and  therefore  she  is  in  legal  contemplation  ae  much 
the  head  of  the  family  as  he  is,  and  he  may  as  well  be  presumed  to  be 
living  with  her  as  she  with  him. 

2.  Idem. — At  common  law  a  husband  and  wife  might  be  jointly  aued  for  a 

trespass  which  in  legal  contemplation  might  be  oommittod  by  two  per 
sons:  and  this  includes  an  action  of  ejectment  which  was  originally  cmly 
a  remedy  for  trespass  upon  the  rights  of  the  termor  or  lessee,  by  depriv- 
ing him  of  the  possession  during  his  term  or  time  on  the  land. 

3.  iDEM.^But  nnder  the  act  of  October  21,  1880,  supra,  the  wife  is  as  liable 

for  the  unlawful  occupation  of  another's  property  as  the  husband  is;  and 
if  they  are  both  in  the  possession,  they  may  be  joined  aa  defendants  in 
an  action  to  recover  the  same  as  though  they  were  unmarried;  and  an 
allegation  in  the  complaint  that  they  *'  are  husband  and  wife,"  is  imma- 
terial, and  may  be  disregarded. 

Before  D^ady,  District  Judge. 
Henry  Ach,  for  plaintiff. 
W.  W.  CJuzpman,  for  defendants. 

Deadt,  J.  The  plaintiff,  a  citizen  of  New  York,  brings 
this  action  against  the  defendants,  citizens  of  Oregon^  to 
recover  the  possession  of  a  tract  of  land  containing  thirteen 
and  one  quarter  acres,  alleged  to  be  worth  thirteen  thousand 
dollars,  and  situate  in  the  county  of  Multnomah. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  the  owner 
in  fee  simple  of  the  premises,  and  entitled  to  the  possession 
of  the  same;  that  ''the  defendants  are  husband  and  wife," 
and  are  in  ''the  wrongful  and  actual  possession'*  of  the 
premises,  and  "wrongfully  withhold  a  possession  thereof 
from  the  plaintiff." 

The  defendant,  Aurelia  Jane  Barrell,  demurs  to  the  com- 
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plaint,  and  assigns  as  causes  of  demarrer  the  following:  1. 
''That  as  the  wife  of  Colbnrn  Barrell,  she  is  improperly 
joined  with  him  in  the  plaintiff's  complaint;"  2,  That  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action^  becanse  she  is  sned  as  the  wife  of  her  co-defendant, 
and  there  are  no  allegations  in  the  complaint  of  a  canse  of 
action,  for  which  she,  as  snch,  is  responsible  or  liable." 

The  allegation,  that  'Hhe  defendants  are  hnsband  and 
wife,"  is  an  immaterial  one — quite  as  much  so  as  if  it  had 
been  alleged  they  were  father  and  daughter,  brother  and 
Bister.  Tinde  and  niece,  or  even  partners  in  trade. 

The  defendants  are  not  sued  as  "  husband  and  wife,"  but 
as  Colburn  and  Aurelia  Jane  Barrell — two  natural  persons, 
and  distinct  individuals,  to  recoyer  from  them  and  each  of 
them  the  possession  of  certain  premises  which  plaintiff  al- 
leges that  they — ^both  of  them — wrongfully  withhold  from 
bim.  A  judgment  against  one  of  them  for  the  possession 
will  not  authorize  the 'removal  of  the  other.  Nor  is  it 
known,  but  that  the*  defendants  are  in  possession  under  a 
claim  of  right  to  or  interest  in  the  premises  in  both  the 
husband  and  wife  or  in  the  latter  exclusively. 

Assuming,  as  the  demurrer  admits,  that  the  complaint  is 
true,  the  occupation  of  the  premises  by  the  wife  is  as  much 
a  wrong  to  the  plaintiff,  as  the  husband's.  The  removal  of 
one  of  them  upon  the  judgment  and  process  of  the  court,  is 
as  necessary  to  the  full  enjoyment  of  his  right  of  possession, 
as  the  other. 

By  the  act  of  October  21,  1880  (Ses.  L.,  p.  6),  the  wife 
is  relieved  of  all  *' civil  disabilities"  not  imposed  upon  the 
husband.  Her  *^  rights  and  responsibilities  "  as  a  "  parent " 
are  ''  equal "  to  those  of  the  husband.  In  short,  she  is  now, 
in  legal  contemplation,  as  much  the  head  of  the  family  as 
he  is,  and  he  may  as  well  be  presumed  to  be  living  with  her 
as  she  with  him.  More  properly  speaking,  they  may  be 
said  to  live  together  as  equals — conforming,  as  far  as  may 
be,  their  individual  wills  and  conduct  to  the  requirements 
and  exigencies  of  the  marital  relation. 

But  I  do  not  understand,  that  even  at  common  law,  eject- 
ment to  recover  the  possession  of  premises  unlawfully  wi^h- 
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held,  did  not  include  the  case  of  an  unlawful  occupation  by 
a  married  woman,  or  that  her  occupation,  if  conjointly  with 
that  of  her  husband,  was  therefore  so  merged  in  his,  that 
the  law  could  not  take  cognizance  of  it  and  give  relief 
against  it  directly. 

Mr.  Chitty  says  (1  Chit.  PI.  105)  that  for  ''  trespass,  which 
may  in  legal  contemplation  be  committed  by  two  persons  con- 
jointly, and  for  which  several  persons  may  be  jointly  sued, 
the  husband  and  wife  may  be  sued  jointly,  for  the  actof  both;** 
but  the  wife  can  only  be  sued  **  for  her  own  actual  wrongful 
trespass  "  and  cannot  become  a  party  to  a  trespass  '*  by  her 
previous  or  subsequent  assent "  thereto  during  coverture. 

The  foundation  of.  the  action  of  ejectment — ejcclione 
fimuB — is  the  trespass  committed  by  the  intruder  upon  the 
term  of  the  termor  or  lessee,  and  originally  the  relief  ob- 
tained by  it  was  confined  to  damages  for  such  trespass,  but 
by  the  end  of  the  fifteenth  century  the  plaintiff  in  the  writ 
was  allowed  to  recover  both  his  term  and  damages.  (Adams 
on  Eject.  7-9.) 

The  trespass  or  injury  to  the  plaintiff's  right  of  possession 
complained  of  in  this  case,  so  far  as  appears,  is  the  act  of 
each  of  the  defendants,  and  can  only  be  redressed  by  a 
judgment  for  the  possession  against  both  of  them.  It  may 
be  that  if  the  husband  is  removed  from  the  premises,  the 
wife,  from  considerations  of  domestic  convenience  or  marital 
obligations,  will  follow  him.  But  she  may  not;  and  as  has 
been  said,  she  may  remain  in  the  possession,  claiming  the 
same  in  her  own  right,  and  may  also  allow  her  husband  to 
return  to  the  premises  and  occupy  under  her,  and  thus  com- 
pel the  plaintiff  to  relitigate  his  right  to  the  possession  with 
her  in  a  separate  and  subsequent  action. 

But  the  plaintiff  is  entitled  to  bring  his  action  against  all 
persons  in  the  actual  possession  of  the  premises  (Or.  Code 
Civ.  Proc.  314)  and  recover  the  same,  as  against  them  all, 
in  one  action.  If  there  is  any  one  among  them  who  has  no 
claim  to  the  possession  otherwise  than  as  a  person  sustain- 
ing a  domestic  relation  to  a  co-defendant,  he  or  she  most 
decline  the  contest  or  stand  or  fall  with  such  co-defendant* 

The  demurrer  is  overruled. 
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CHUNd  Tune  v.  John  Kelly. 

GlBCUTT  COUBT,  DiSTBIGT  OF  ObBOON. 

Decehbeb  29, 1882. 

1.  AcnoH  TO  RicovKB  Buriss. — The  plftintiflf  brought  an  action  to  recover 

the  amonnt  of  duties  paid  by  him  on  merchandise  entered  as  sago  flour, 
but  classed  and  taxed  by  the  collector  as  starch,  against  the  protest  of 
the  plaintiff,  that  the  article  was  sago  flour  and  free  of  duty:  Held,  that 
the  plaintiff  must  recover,  if  at  all,  upon  the  ground  stated  in  his  protest, 
and  therefore  he  could  not  recover,  although  it  appeared  on  the  trial  that 
the  article  was,  in  fact,  not  starch,  and  not  dutiable. 

2.  Flour — Starch. — A  flour  which  is  made  from  a  farinaceous  plant  for 

food,  though  largely  composed  of  starch  granules,  is  not,  therefore,  the 
'*  made  '*  or  manufactured  starch  of  commerce,  upon  which  the  statute 
(sec.  2504  R.  S.,  p.  481)  imposes  a  duty  when  brought  from  a  foreign 
country;  and  it  matters  not  that  it  may  be  in  some  measure  used  as 
starch. 

3.  Express  Designation  of  an  Article. — The  farina  of  the  root  of  the 

plant  of  the  genus  Manihot,  whether  known  as  root  flour,  cassava,  or 
tapioca,  having  been  expressly  exempted  from  duty  by  congress  (sec. 
2505  R.  S.,  pp.  488,  489),  is  not  included  in  the  statute,  supra,  imposing 
a  duty  on  starches,  although  it  may  be  largely  composed  of  starch 
granules  and  fit  for  use  as  starch. 

Before  Deady,  District  Jadge. 
Addison  C.  Cfibbs  and  W.  Scott  Bebee,  for  the  plaintiff. 
BufuB  Mcdlory  and  Jamea  F.  Watson,  for  the  defendant 

Deadt,  J.  This  action  is  brought  to  recover  from  the 
defendant  the  sum  of  fonr  hundred  and  twenty-three  dollars 
and  ninety-six  cents,  alleged  to  have  been  unlawfully  col- 
lected by  him  from  the  plaintiff,  as  duties  on  certain  mer- 
chandise entered  at  this  port  by  the  latter. 

It  is  alleged  in  the  complaint  that  on  September  20, 1879| 
the  plaintiff  entered  at  the  custom  house,  in  Portland,  one 
hundred  and  forty-eight  boxes  of  merchandise,  weighing 
eleven  thousand  six  hundred. and  eighty-four  pounds,  of  the 
value  of  three  hundred  and  sixty-seven  dollars  and  twenty 
cents,  as  sago  flour,  an  article  exempt  from  duty  under  the 
laws  of  the  United  States,  upon  which  the  defendant,  as 
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collector  of  said  port,  imposed  and  collected  a  duty  of  four 
hundred  and  twenty-three  dollars  and  ninety-six  cents, 
which  the  plaintiff  was  thereby  compelled  to  pay,  and  that 
the  plaintiff  duly  appealed  from  the  decision  of  the  defend- 
ant, to  the  secretary  of  the  treasury,  who  affirmed  the  same, 
whereupon  the  plaintiff  brings  this  action,  etc. 

The  defendant,  by  his  answer,  admits  the  allegations  of 
the  complaint  but  denies  "that  said  merchandise  was  or  is 
sago  flour,"  or  exempt  from  duty;  and  as  a  further  defence, 
alleges  that  said  merchandise  was  not  ''in  fact  sago  flour,*' 
but  ''was  starch  not  made  from  com  or  potatoes,  but  some 
material  to  the  defendant  unknown,  and  as  such  starch  was 
and  is  subject"  to  the  duty  collected  thereon  by  the  defend- 
ant. The  case  was  tried  with  a  jury  and  there  was  a 
verdict  and  judgment  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial,  on  the  ground  that  the  verdict  was 
contrary  to  the  law  and  the  evidence. 

A  number  of  similar  cases  were  pending  against  the 
defendant,  and  one — Tond  Duck  Chung  v.  KeUy — had  been 
tried  by  the  court  with  a  finding  for  the  plaintiff  on  April 
23,  1879,  and  afterwards  retried  with  a  jury  with  a  verdict 
forjbhe  plaintiff  on  January  13,  1880. 

The  court,  not  deeming  the  evidence  produced  on  the  trial 
by  either  party,  as  to  the  identity  of  the  article  in  question, 
as  satisfactory  as  it  should  be,  for  want  of  some  known  or 
admitted  sample  of  sago  flour  with  which  to  make  a  micro- 
scopic comparison  of  the  granules  of  the  former,  postponed 
the  consideration  of  the  motion  for  a  new  trial  until  the  trial 
of  one  of  the  other  pending  cases  before  which  it  was 
expected  that  the  parties  would  procure  some  samples  of 
sago  from  Singapore,  the  place  where  the  plaintiff  claims 
that  his  flour  came  from,  as  a  standard  of  comparison. 
Since  then  the  case  of  Chung  Yune  v.  John  Kdly,  No.  613, 
has  been  tried  with  a  jury  and.a  verdict  found  for  the  de- 
fendant on  December  8,  1882. 

On  the  trial  of  this  latter  case,  it  satisfactorily  appeared 
from  the  testimony  of  a  witness  sent  to  Singapore  by  the 
treasury  department  during  the  past  summer,  that  sago  flour 
is  made  in  Singapore  from  the  pith  of  the  sago  palm  (aagus 
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Humphii),  grown  there  ob  plantations  for  that  purpose;  and 
that  a  root  flonr  is  made  there  from  the  root  of  a  species  of 
the  genus  Manihot,  also  grown  there  on  plantations  for 
that  purpose. 

The  flour  made  from  this  root  is  called  by  the  Chinese, 
-who  are  principally  employed  in  the  plantations  and  fac* 
tories,  Ung/une,  root,  or  wood  flour.  It  is  also  known  in 
the  books  and  in  commerce  as  cassava  meal,  from  which  is 
made  the  tapioca  of  commerce,  sometimes  called  Brazilian 
arrow  root,  from  the  fact  that  it  is  probably  indigenous  to 
Brazil,  from  whence  it  has  been  introduced  into  other  parts 
of  tropical  America,  Florida,  Africa,  and  the  East  Indies. 
(Am.  Oyclo.,  ''Oassava;"  Nat.  Dis.,  Stille  and  Maisch, 
••Tapioca.-) 

Its  early  use  and  origin  is  suggested  by  a  provision  con- 
tained in  an  agreement  made  early  in  the  sixteenth  century 
between  Andres  Nino  and  the  king  of  Spain,  by  which  that 
royal  adventurer  agreed  to  aid  the  latter  in  an  expedition  to 
the  South  sea — the  Pacific  ocean  south-west  of  Panama — for 
••gold,  silver,  pearls,  and  precious  stones,"  by  furnishing 
for  its  use,  at  Jamaica,  among  other  things,  ••  two  thousand 
loads  of  cassava  root,  and  five  hundred  hogs.'*  (1  Ban.  His.  P. 
S.,  480,  note  2.)  But  whether  the  cassava  was  intended  as 
food  for  the  •'  people"  of  the  expedition  or  the  •'  hogs  "  does 
not  distinctly  appear — probably  for  both. 

Samples  of  the  flour  or  meal  of  the  palm  and  the  cassava, 
thus  obtained  from  the  plantations  on  the  island  of  Sing- 
apore, were  produced  in  court  on  the  trial,  and  the  article 
in  question  was  subjected  to  a  microscopic  examination  and 
comparison  with  these,  and  the  evidence  of  the  experts  was 
unqualifiedly  to  the  eflect  that,  judging  from  the  size  and 
shape  of  the  starch  granules,  the  article  imported  by  the 
plaintiff  is  not  sago  flour  and  is  cassava  or  root  flonr.  And 
upon  a  personal  examination  of  the  granules  of  the  three 
articles  with  the  aid  of  the  microscope,  the  difference  in 
size  and  shape  and  in  the  location  of  the  hilum  between 
those  of  the  Singapore  sago  and  the  article  in  question  was 
tery  marked,  while  the  resemblance  in  those  particulars 
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between  the  grannies  of  the  latter  and  the  cassava  was 
equally  manifest. 

In  the  present  case,  as  well  as  that  of  Chung  Tune  t.  John 
Kelly ^  No.  613,  the  issne  to  be  tried  arose  upon  the  allegation 
of  the  plaintiff  that  the  article  imported  was  sago  flour  and 
the  denial  of  the  same  by  the  defendant.  The  goods  were 
entered  by  the  plaintiff  as  sago  flour,  and  he  protested 
against  the  payment  of  duties  upon  that  ground  alone.  His 
right  to  maintain  this  action  at  all,  depends  upon  the  statute 
(sec.  3011  B.  S.),  and  he  cannot  recover  under  it  nnless  he 
protested  in  writing  against  the  payment  of  the  duties, 
statiug  therein,  ''distinctly  and  specifically"  the  grounds  of 
such  protest.  (Nichols  v.  United  States,  7  Wall.  126;  Mcuon 
y.  Kane,  Taney's  Dec.  176;  Tlwmas  v.  MaxweJl^  2  Blatch. 
390;  Warren  v.  Peaslee,  2  Curt.  236.) 

The  burden  of  proof  is  upon  the  plaintiff,  and  before  he 
can  recover,  he  must  prove  the  truth  of  his  allegation  and 
protest  that  this  article  is  sago  flour. '  And  therefore  it  is, 
that  it  is  of  no  avail  to  the  plaintiff  in  this  action  that  it 
now  appears  that  this  article  is  not  dutiable  and  ought  not 
to  have  been  charged  with  duty,  because  root  flour,  tapioca, 
and  cassava  are  all  on  the  free  list  as  well  as  sago.  (B.  S., 
pp.  488,  489.) 

An  issue  was  also  made  in  the  pleadings  as  to  whether 
this  article  is  '*  starch  "made  from  some  material  other  than 
potatoes,  corn,  or  rice,  and,  as  such,  liable  to  pay  a  duty  of 
three  cents  per  pound  and  twenty  per  centum  ad  valorem, 
under  schedule  M,  p.  481  of  the  revised  statutes.  This  issne 
was  tendered  by  the  defendant  and  in  the  trial  of  it  the 
burden  of  proof  is  upon  him. 

It  is  probably  an  immaterial  issue,  as  it  is  not  apparent  how 
any  finding  upon  it  could  control  or  affect  the  final  judgment 
in  the  case.  But  evidence  and  argument  were  given  and 
mnde  to  the  jury  upon  it  at  the  trial  without  objection;  and 
in  the  case  of  Chung  Ymie  v.  John  KeUy^  No.  613,  it  being 
manifest  that  there  must  be  a  verdict  for  the  defendant  upon 
the  ground  that  the  merchandise  was  not  sago  flour,  the 
court,  to  enable  the  parlies  to  have  the  benefit  of  the  trial 
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on  this  point,  if  the  same  should  in  any  way  become  material 
Lereaf ter,  instracted  the  jury,  if  they  fonnd  a  verdict  for  the 
defendant,  to  find  the  answer  to  the  following  question,  then 
snbmitted  to  them  in  writing  (Or.  Code  Civ.  Proc,  sec.  212) : 
**  Is  the  article  in  question,  and  imported  and  entered  by 
the  defendant,  a  starch  known  to  commerce  as  such,  and 
made  and  intended  to  be  used  primarily  by  laundrymen  in 
the  stiffening  and  polishing  of  clothes?*' — to  which  the  jury 
answered  "no." 

This  answer  is  undoubtedly  according  to  the  law  and  the 
fact.  This  "Ziwgr/ane"  or  "root  flour,"  like  the  flour  of 
wheat,  corn,  rye,  rice,  and  other  starch-bearing  plants,  is 
largely  composed  of  starch  granules,  and  may  be  used  as 
fitarch.  But  it  is  not  "made"  or  manufactured  starch  or 
known  to  commerce  as  such. 

It  appears  to  be  imported  to  this  coast  from  Hongkong, 
by  the  Chinese,  as  an  article  of  food,  though  some  small 
proportion  of  the  quantity  imported  is  used  as  starch  in  the 
laundries,  to  give  a  degree  of  lustre  and  stiffness  to  the 
clothes  which  is  said  not  to  be  attainable  by  the  use  of  the 
ordinary  starches. 

The  preparation  of  starch  granules  "made"  or  manufac- 
tured from  the  flour  of  farinaceous  plants,  for  the  purpose 
of  being  used  in  the  arts  as  starch,  sizing,  or  stiffening,  and 
not  food,  is  the  starch  of  commerce,  and  the  article  upon 
which  the  clause  in  the  statute  imposing  a  duty  on  starch 
applies.  It  would  be  just  as  far-fetched  and  unreasonable 
to  coustrue  the  statute,  as  authorizing  a  duty  on  wheat  flour, 
because  of  its  starchy  nature,  as  on  root  or  sago  flour.  Both 
are  for  the  greater  part  composed  of  starch  granules  and 
may  be  used  for  starch. 

But  it  matters  not  what  are  the  component  parts  of  the 
root  flour  or  for  what  purpose  it  is  used.  Congress,  by  the 
act  of  June  6,  1872  (17  Stat.  234),  has  placed  it,  since 
August  1,  1872,  on  the  free  list,  aud  exempted  it  from  duty 
by  name.  Aud  this  is  sufficient  to  exclude  it  from  the  ope- 
ration of  the  general  clause  imposing  a  duty  on  starches. 
When  an  article  is  designated  in  an  act  of  congress  by  a 
specific  name,  general  terms  in  the  same  or  a  subsequent 
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act,  although  broad  enough  to  comprehend  it,  are  not  con- 
sidered applicable  to  it.  A  designation  of  an  article  eo 
nomine  mast  prevail  over  a  general  description.  {Homer  v. 
The  Collector,  1  Wall.  486;  Beiche  v.  Smith,  13  Id.  162; 
Movius  V.  Arthur,  6  Otto,  144;  AHhur  v.  Lahey,  6  Id.  112; 
Arthur  V.  Bhums,  Id.  143. 

The  evidence  introduced  on  the  trial  of  this  case  was  con- 
flicting and  unsatisfactory^  because  of  the  want  of  a  known 
standard  with  which  to  compare  the  article.  The  weight  of 
it  may  have  been  with  the  plaintiff,  but  that  is  not  enough 
to  justify  a  verdict  for  him.  Leaving  out  of  consideration 
the  evidence  of  the  defendant,  the  evidence  of  the  plaintiff 
as  to  the  identity  of  the  article  was  open  to  question  and 
doubt,  and  while  the  court  might  not  feel  authorized  to  set 
aside  a  verdict  obtained  upon  it,  for  a  stronger  reason,  it 
would  feel  less  so,  in  case  the  verdict  was  against  it. 

But  in  the  light  of  the  evidence  and  verdict  in  case  of 
Chung  Tune,  No.  613,  it  would  be  useless  to  grant  a  new 
trial  in  this  case,  as  it  would  be  followed,  so  far  as  can  be 
seen,  by  another  verdict  for  the  defendant. 

The  motion  is  denied. 


John  A.  Faull  v.  Alaska  Gold  and   Silteb 

Mining  Company. 

CiactJiT  CouBT,  District  of  Obeqon, 
January  4,  1883. 

1.  Dkbt  Due  bt  Stockholder  to  Ck>RPOBATTON. — Judgment  wu  obtuDed 
by  the  plaintiff  against  the  defendant  for  nineteen  thousand  and  two 
dollars  and  five  cents,  and  an  execution  thereon  as  against  the  defendant 
returned  ntdla  bona  and  served  on  F.  B.  Harrington  as  a  debtor  of  the 
defendant  for  one  hundred  and  sixty-eight  dollars  and  fifty  cents*  oa 
account  of  unpaid  calls  on  assessments  made  upon  said  Harrinxton's 
shares  in  the  capital  stock  of  the  defendant,  to  which  Harrington  an- 
swered he  owed  the  defendant  nothing;  but  the  answer  not  proving 
satisfactory  to  the  plaintiff,  he  procured  an  order  under  section  300  of 
the  code  requiring  the  former  to  appear  before  a  referee  for  examination; 
whereupon  the  plaintiff  served  on  him  written  allegations  conoemingnid 
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indebtedness  as  proyided  in  section  162  of  the  code,  to  which  the  garnishee 
demurred  that  the  court  had  do  jurisdiction  and  that  the  garnishee  is  not 
liable  in  this  proceeding:  Held,  1.  That  the  proceeding  by  garnishment 
under  sections  150  and  161-9  of  the  code  does  not  authorize  a  demurrer 
to  the  allegations  of  the  plaintiff,  but  requires  an  answer  thereto  by  the 
garnishee  to  which  exceptions  may  be  taken  for  insufficiency:  2.  A  due 
and  unpaid  call  or  assessment  upon  the  shares  of  a  stockholder  in  the 
capital  stock  of  a  corporation  is  a  "debt"  due  such  corporation  within 
the  purview  of  section  147  of  the  code,  and  may  be  collected  from  such 
fltockholder  by  a  judgment  creditor  of  the  corporation  by  garnishment, 
under  sections  150  and  161-9  afoi^said. 

Before  Deadt,  District  Judge. 
Bufus  Mallory  and  James  F»  Watson,  for  the  plaintiff. 
James  Oleason,  for  the  garnishee. 

Deadt,  J.  On  August  11,  1882,  the  plaintiff,  a  citizen 
of  the  state  of  California,  obtained  a  judgment  in  this  court 
against  the  defendant,  a  corporation  organized  under  the 
laws  of  Oregon,  for  nineteen  thousand  and  two  dollaiB  and 
fire  cents,  upon  which,  on  November  20th,  an  execution  was 
issued  and  returned,  as  to  the  defendant,  ''no  property 
found,"  and  duly  served  upon  F.  B.  Harrington,  as  a  debtor 
of  said  defendant,  in  the  sum  of  one  hundred  and  sixty-eight 
dollars  and  fifty  cents,  who  thereupon  answered  that  he  did 
not  owe  the  defendant  anything. 

The  answer  of  Harrington  not  being  satisfactory  to  the 
plaintiff,  he  obtained  an  order  from  this  court,  under  section 
309  of  the  code  of  civil  procedure,  requiring  the  former  to 
appear  before  a  referee  and  be  examined  on  oath  concerning 
said  indebtedness. 

Thereupon  on  December  15th,  the  plaintiff  served  upon 
said  garnishee  written  allegations  concerning  the  same,  as 
provided  in  section  162  of  said  code,  to  which  the  garnishee, 
before  the  referee,  demurred:  1.  That  the  court  had  no 
jurisdiction  of  the  garnishee  or  the  subject;  2.  That  the 
jfacts  stated  do  not  show  a  cause  of  action  or  garnishment 
against  the  garnishee;  3.  That  there  is  a  defect  of  parties 
plaintiff  and  defendant;  and,  4.  That  the  plaintiff  has  not  the 
legal  capacity  to  sue;  whereupon  the  proceeding  was  ad- 
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jonrned  into  court  and  the  qnestions  made  by  the  demurrer 
argued  by  counsel  as  upon  a  demurrer  to  a  complaint. 

This  proceeding  is  taken  and  conducted  under  sections 
150  and  161-169  of  the  Code  of  Civil  Procedure.  By  these, 
the  garnishee  is  required  to  answer  the  aUegations  under 
oath,  or  judgment  may  be  given  against  him  for  want  of  an 
answer,  as  in  'ha  action.  The  plaintiff  may  except  to  such 
answer  for  insufficiency,  or  reply  to  it,  and  the  issues  arising 
between  the  parties  shall  be  tried  as  ordinary  issues  of  fact. 

No  provision  is  made  for  a  demurrer  to  the  allegations  by 
the  garnishee;  and  it  would  seem,  that  the  only  mode  by 
which  he  can  raise  the  question  of  the  jurisdiction  of  the 
court  or  the  legality  of  the  proceeding  is  to  allege  such  want 
of  jurisdiction  or  illegality  in  his  answer  and  decline  to 
answer  further  on  that  ground.  An  exception  to  such  an 
answer  for  insufficiency  by  the  plaintiff  would  present  the 
question  of  jurisdiction  or  legality  as  upon  a  demurrer  to 
the  allegations. 

The  pleading  of  the  garnishee  in  this  case  is  denominated 
a  demurrer,  but  it  may  be  treated  as  an  answer  denying  the 
jurisdiction  of  the  court  and  the  liability  of  the  garnishee 
to  the  defendant  upon  the  facts  stated  in  the  allegations,  to 
which  exceptions  may  be  filed  as  of  the  time  of  the  argu- 
ment. 

In  addition  to  the  facts  above  stated,  it  also  appears  from 
the  allegations  of  the  plaintiff  that  the  defendant  has  been  a 
corporation,  as  aforesaid,  since  March  1,  1877,  with  its 
principal  place  of  business  at  Portland,  and  having  a  capital 
stock  of  three  hundred  thousand  dollars,  divided  into  as 
many  shares  of  the  par  valne  of  one  dollar  each;  that  F.  B. 
Harrington  is  a  citizen  of  Oregon,  and  on  January  1,  1879, 
and  until  June  1,  1880,  was  the  owner  of  one  thousand  five 
hundred  of  said  shares,  since  which  he  has  been  and  still  is 
the  owner  of  one  thousand  three  hundred  of  said  shares; 
that  between  April  27  and  August  9,  1880,  the  defendant, 
by  its  board  of  directors,  duly  levied  and  called  for  assess- 
ments upon  all  the  unpaid  stock  of  said  corporation  amount- 
ing in  the  aggregate  to  fourteen  per  centum  thereof  or  one 
hundred  and  ninety  dollars  on  the  stock  owned  by  said 
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Harrington,  and  required  the  same  to  be  paid  at  divers 
dates  between  May  15,  1880,  and  June  25,  1882,  inclusive, 
of  which  sum  only  twenty-one  dollars  and  fifty  cents  has 
been  paid  by  Harrington,  leaving  still  due  the  defendant 
thereon  the  sum  of  one  hundred  and  sixty-eight  dollars  and 
fifty  cents. 

The  point  relied  on  in  the  argument  by  the  counsel  for 
the  garnishee  i»  that  the  plaintiff's  remedy  is  in  equity, 
where  all  the  creditors  and  stockholders  may  be  made 
parties,  and  their  rights  and  liabilities  adjusted  in  one  suit. 

In  support  of  this  position,  counsel  cites  and  relies  on 
Laddik  Bush  v.  CartiorigfU,  7  Or.  329.  Tiiat  was  an  action 
at  law  by  certain  of  the  creditors  of  a  corporation  against 
an  assignor  of  certain  shares  of  its  stock,  who  had  owned 
such  stock  during  the  existence  of  their  debt  for  the  unpaid 
balance  of  the  same,  without  having  attempted  to  collect 
their  demand  from  the  corporation  or  the  assignee  and  then 
holder  of  the  stock. 

The  court  held  that  the  action  would  not  lie  for  the  reasons : 

1.  No  demand  had  been  made  of  the  defendant's  assignee; 

2.  The  remedy  against  the  principal  debtor,  the  corporation, 
had  not  been  exhausted  by  judgment  and  execution,  re- 
turned ntdlu  bona;  and,  3.  The  plaintiff's  remedy  was  in 
equity  where  the  rights  of  the  corporation,  the  stockholders, 
and  the  creditors  might  be  adjusted  in  one  suit. 

But,  I  do  not  think  that  case  comprehends  this.  It  cer- 
tainly does  not  in  all  its  circumstances,  and  I  think  it  does 
not  in  principle.  The  case  was  undoubtedly  well  decided 
upon  the  latter  two  points;  but  in  this  case  the  plaintiff  has 
exhausted  his  remedy  against  the  corporation,  and  the  ad- 
ditional circumstance  upon  ^hich  the  plaintiff  relies — the 
assessment  of  the  sum  demanded  of  the  garnishee  by  the 
corporation  upon  his  stock — did  not  exist  in  that  case,  and 
the  point  here  made  on  it  was  not  considered  by  the  court. 

By  the  constitution  of  this  state  (Art.  XI,  sec.  3),  it  is 
declared  that  ''the  stockholders  of  all  corporations  *  ^  * 
shall  be  liable  for  the  indebtedness  of  said  corporation  to 
the  amount  of  their  stock  subscribed  and  unpaid,  and  no 
more.**    Corporations  may  be  formed  under  general  laws 
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(Id.,  860.  2)  to  enfi^ge  in  anj  lawful  enterprise,  business, 
pursuit,  or  occupation."    (Or.  Laws,  p.  524.) 

The  liability  of  the  individual  stockholder  for  the  indebted- 
ness of  the  corporation  being  prescribed  and  limited  by  the 
constitution,  the  legislature  may  regulate  the  mode  of  en- 
forcing it,  and  in  the  absence  of  such  legislation,  resort 
must  be  had  to  the  general  and  well-established  modes  of 
procedure  applicable  thereto.  According  to  the  weight  of 
authority  and  the  argument  of  conyenience,  there  is  no 
doubt  that  after  judgment  and  execution  against  the  cor- 
poration, resort  may  be  had  to  a  suit  in  equity  to  ascertain 
the  general  indebtedness  of  the  corporation  and  to  compel  a 
ratable  contribution  from  the  individual  stockholders  for 
the  purpose  of  paying  the  same.  (Thomp.  on  Liability  of 
Stockholders,  sees.  265,  317;  Pollard  y.  Bailey,  20  Wall.  524.) 
And  it  may  also  be  admitted  that,  unless  it  is  otherwise 
provided  by  statute,  this  is  the  only  remedy  against  a 
stockholder  for  the  debts  of  the  corporation.  (Thomp. 
on  Liability  of  Stockholders,  sec.  268.) 

But  the  proceeding  by  garnishment  in  aid  of  an  execution 
at  law,  furnishes  an  additional  remedy  in  certain  cases. 
And  in  this  connection,  it  ought  not  to  be  overlooked  that 
such  garnishment,  so  far  as  it  goes,  is  given  by  the  statute 
as  a  substitute  for  a  creditor's  bill.  True,  only  the  legal 
assets  of  the  debtor  may  be  reached  by  it,  but  as  to  these, 
it  may  be  regarded  as  a  cheap  and  speedy  substitute  for  the 
remedy,  by  a  creditor's  bill,  of  which  each  judgment  creditor 
may  avail  himself  for  himself,  according  to  his  diligence 
and  opportunity. 

Section  147,  sub.  3,  of  the  Oregon  code  provides,  that 
property  of  the  debtor  in  the  possession  of  a  third  person, 
or  a  debt  due  him,  may  be  attached  ''by  leaving  a  certified 
copy  of  the  writ  and  a  notice  specifying  the  property  at- 
tached, with  the  person  having  the  possession  of  the  same, 
or  if  it  be  a  debt,  then  with  the  debtor,"  *  *  ♦  and  by  section 
281  this  section  is  made  applicable  to  an  execution. 

It  seems,  then,  that  the  determination  of  the  case  hinges 
upon  the  question,  whether  this  sum  of  one  hundred  and 
sixty-eight  dollars  and  fifty  cents  was  at  the  time  of  the 
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Bervice  of  the  execution  upon  the  garnishee,  a  ''debt"  dne 
from  him  to  the  defendant.  If  it  was,  it  is  a  legal  asset  of 
the  defendant  and  may  be  reached  by  the  plaintiff  in  this 
proceeding. 

It  does  not  appear  that  the  garnishee  is  an  original  sab- 
scriber  to  the  capital  stock  of  the  defendant,  nor  what  was 
the  nature  and  terms  of  such  subscription,  as  to  the  time 
of  payment.  It  may  be  said,  that  the  garnishee  took  his 
shares  of  the  stock,  subject  to  the  conditions  as  to  payment, 
contained  in  the  subscription  made  by  the  person  to  whom 
said  shares  originally  issued,  and  that  therefore  the  court 
cannot  say  there  is  any  sum  due  from  him  to  the  defendant, 
thereon,  until  it  appears  by  the  terms  of  the  subscription 
that  the  person  to  whom  they  were  issued  or  his  assigns, 
thereby  agreed  to  pay  all  calls  or  assessments  upon  said 
shares  when  and  as  they  might  be  made  by  the  directors  of 
the  corporation. 

It  is  said  in  Ang.  k  Ames  on  Oorp.  (sec.  517),  that  a  sub- 
scription for  shares  in  the  stock  of  a  corporation  is  a  contract 
for  a  consideration,  on  which  the  corporation  may  maintain  an 
action  against  the  subscriber  for  the  amount  of  such  shares. 
But  it  must  be  implied  in  this  statement  that  there  is  an  ex- 
press provision  in  the  subscription  to  the  effect  that  the 
subscriber  will  pay  as  required  by  the  corporation,  or  that 
a  subscription  to  the  capital  stock  of  a  corporation  not  con- 
taining any  special  terms  as  to  payment  is  equivalent  to  a 
promise  to  pay  on  demand. 

The  corporation  law  of  this  state  contains  no  express 
provision  declaring  the  effect,  in  this  respect,  of  a  subscrip- 
tion to  the  capital  stock  of  a  corporation;  and  doubtless  the 
parties  forming  a  corporation  may  insert  any  conditions 
they  please  on  the  subject  in  the  articles  of  incorporation. 

By  subdivision  6  of  section  5  of  the  corporation  act  (Or. 
Laws,  p.  525),  a  corporation  is  authorized  to  make  by-laws 
for  the  forced  sale  of  its  stock  for  unpaid  assessments;  and  by 
section  14  of  the  same  (Id.  527),  it  is  provided,  that  a  sale 
of  stock  transfers  to  the  purchaser  all  ''  the  rights  of  the 
original  holder  or  person  from  whom  the  same  is  purchased,'* 
and  subjects  ''such  purchaser  to  the  payment  of  any  unpaid 
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balance,  due  or  to  become  due  on  snch  stock;"  and  if  the 
sale  is  voluntarj,  ''the  seller  is  still  liable  to  existing 
creditors  for  the  amount  of  such  balance,  unless  the  same  is 
duly  paid  by  such  purchaser." 

By  a  necessary  implication,  this  section  (14)  asserts  the 
personal  liability  of  the  subscriber  for  or  holder  of  stock  to 
pay  the  amount  thereof  according  to  the  terms  of  the  sub- 
scription; and  if  the  subscription  is  silent  on  that  point, 
then  upon  demand — that  is,  at  such  times  and  in  such 
amounts  as  the  corporation  may  from  time  to  time  direct  or 
require. 

There  having  been  then  a  fixed  and  specific  sum  due  from 
the  garnishee  to  the  defendant  at  the  time  of  the  service  of 
the  execution  on  the  latter,  the  same  was  a  debt  or  legalasset 
of  the  defendant,  and  liable  to  be  levied  on  or  attached  by 
the  plaintiff  in  satisfaction  of  his  judgment  against  the  de- 
fendant. 

It  is  a  debt  absolute  and  not  contingent,  as  is  the  remain- 
ing portion  of  the  subscription  not  yet  called  in  or  ordered 
paid.  It  is  therefore  as  much  a  legal  asset  of  the  corpor- 
ation and  as  liable  to  be  taken  or  attached  on  an  execution 
against  it  as  a  debt  due  it  from  the  garnishee  for  money 
loaned  or  goods  sold  and  delivered. 

The  only  cases  in  which  the  exact  question  involved  in  this 
one  appears  to  have  been  considered  are  CvcuUu  v.  Union 
Ins.  Co,,  2  Bob.  (La.)  571,  and  BroumY.Same,  3  La.  Ann.  177, 
183,  cited  in  Thomp.  on  Liability  of  Stockholders,  section 
276.  Between  the  two  cases  it  was  held  that  for  any  portion 
of  an  unpaid  subscription  for  which  the  directors  had  made 
a  formal  call,  a  judgment  creditor  of  the  corporation  might 
proceed  against  the  delinquent  stockholder  by  garnishment. 
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B.  F.  DowELL  V.  Jesse  Applegate, 

OiBCurr  CouBT,  DisriaoT  ot  Obeoon. 
Januabt  5, 1883. 

1.  VoLUNTABT  CoNTZTANCB  TO  Childbbn. — A.  WHS  a  Burety  on  the  official 

bond  of  M.,  and  being  liable  thereon  for  defalcations  of  his  principal,  but 
without  knowledge  of  the  same,  conveyed  property  to  his  children  in 
consideration  of  their  having  remained  at  home  and  worked  for  him  on 
the  farm  during  their  nonage,  and  in  pursuance  of  a  promise  made  by 
him  to  that  efifect,  whi^h  conveyance  left  him  without  sufficient  property 
to  meet  his  existing  liabilities  under  said  bond:  Held,  That  the  services 
given  to  the  father  by  the  children  were  not  a  valuable  consideration  for 
the  promise  or  the  conveyances,  as  they  only  did  what  in  law  they  were 
bound  to  do^  and  therefore  the  conveyances  were  voluntary — ^withont  a 
valuable  consideration — and  invalid  as  against  the  lien  of  a  judgment 
subsequently  obtained  against  A.  on  account  of  said  defalcations,  either 
by  the  obligee  in  the  bond  or  a  co-surety  who  had  paid  the  full  amount 
thereof. 

2.  Idem — Gbakdghild. — But  a  conveyance  to  a  grandchild  under  like  cir- 

cumstances upon  a  promise  to  said  child,  and  its  father*  to  make  the 
same,  is  not  voluntary,  but  a  conveyance  for  a  valuable  consideration, 
and  therefore  valid,  as  against  sach  lien. 
8.  EacHBAT  FuKD. — The  secretary  of  state,  as  such,  is  not  authorized 
under  the  laws  of  Oregon,  o.  16,  p.  682,  to  collect  escheat  funds  from 
the  tresjBurer  of  state,  and  if  he  does  so  without  authority  from  the 
party  entitled  thereto,  or  fails  to  account  to  him  for  the  same,  his  sureties 
are  not  holden  therefor. 

Before  SawteRi  Circuit  Judge,  and  Deadt,  District  Judge. 

Addison  C.  Qiltbs  and  the  plaintiff  in  person,  for  the 
plaintiff. 

W.  Carey  Johnson^  for  the  defendant. 

Sawyeb,  Circuit  Judge.  After  a  careful  consideration  of 
the  pleadings,  evidence,  and  arguments  of  counsel  in  this 
case,  I  have  reached  the  following  conclusions,  which  I  shall 
announce  without  any  elaborate  discussion  of  the  evidence, 
or  the  points  presented. 

I  am  not  satisfied  that  Jesse  Applegate,  or  the  other  de- 
fendants, had  any  actual  knowledge  of  any  defalcations  of 
Hay,  pripr  to  the  appointment  of  the  investigating  commit- 


428  DowELL  t;.  Appleoate.  [Cir.  Gt. 

Opinion  of  the  Conrt — Sawyer,  C.  J.  [January, 

tee  of  the  legislature  in  1870,  or  at  the  date  of  the  execution 
of  the  several  conveyances  sought  to  be  set  aside.  On  the 
contrary,  the  evidence  largely  preponderates  in  favor  of  the 
opposite  conclusion.  I  think  those  conveyances  were  made, 
and  accepted,  in  good  faith,  and  without  any  intent  to  de- 
fraud the  state,  or  to  evade  the  payment  of  any  liabilities 
of  Jesse  Applegate  on  the  official  bond  of  May  subsequently 
developed,  and  on  which  the  judgment  sought  to  be  satisfied 
was  afterwards  recovered.  There  was,  then,  no  actual  fraud 
in  making  the  conveyances,  and  they  cannot  be  set  aside  on 
that  ground. 

The  conveyances  bearing  date  in  April,  1867,  I  am  satis- 
fied were  executed  in  that  year.  They  bear  date  in  April, 
1867,  and  have  certificafces  of  acknowledgment  appended 
thereto,  which  purport  to  have  been  made  in  May  of  .that 
year,  a  few  days  after  their  dates;  and  all  the  direct  testi- 
mony is,  that  they  were  fully  executed  and  delivered,  as 
early  at  least  as  the  dates  of  acknowledgment;  and  that  pos- 
session and  control  was  taken  in  accordance  with  the  con- 
veyances. Conceding  them  to  be  voluntary  conveyances 
from  a  father  to  his  children  for  the  purposes  stated  by 
them,  they  were  made  before  any  of  the  defalcations  under 
the  bond  of  1866;  and  before  any  indebtedness  accrued 
thereby  to  the  state;  and  Jesse  Applegate  at  the  time  owed 
no  other  debts  than  those  arising  upon  the  official  bonds  of 
May,  1862,  and  1866,  upon  which  judgments  were  subse- 
quently recovered.  The  indebtedness  on  the  bond  of  1862 
was  comparatively  small,  being  something  over  one  thou- 
sand three  hundred  dollars.  If  the  defalcations  on  this 
bond  had  already  arisen,  it  was  not  known  to  the  defendants, 
and  there  was  ample  property  of  Jesse  Applegate  left  after 
these  conveyances  were  made  to  satisfy  tiiis  liability,  as  it 
was,  in  fact,  afterwards  satisfied  out  of  other  property  of 
Jesse  Applegate,  without  even  resorting  to  any  of  the  prop- 
erty subsequently  conveyed  to  his  other  children  by  the  re- 
maining conveyances  now  in  question. 

That  judgment  having  been  fully  satisfied,  the  liability 
upon  which  the  recovery  was  had,  arising  out  of  defalcations 
under  the  bond  of  1862,  cannot  affect  the  questions  now 
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iDYolvedy  either  as  to  the  conyejance  of  1867,  or  those  sab- 
seqnently  made,  conceding  them  to  be  voluntary. 

At  the  dates  of  the  several  conveyances  in  1869,  and 
subsequently,  I  do  not  think  Jesse  Applegate  had  sufficient 
property  left  after  making  those  conveyances,  to  reasonably 
satisfy  the  liabilities,  at  that  time  accrued  and  existing  on 
the  bond  of  1866,  which  have,  since  passed  into  judgment 
against  him,  and  complainant,  Dowell,  and  been  paid  by 
Dowell.  Those  conveyances  made  by  Jesse  Applegate  of 
his  rights  to  his  children,  I  am  satisfied  were  voluntaiy 
conveyances.  The  only  consideration  was  a  promise  of  the 
father  to  his  several  children,  that,  if  they  would  remain  at 
home  with  him,  and  work  on  the  farm  till  they  should, 
respectively,  become  of  age,  or  marry,  he  would  do  by  them 
as  he  had  done  by  the  older  brothers — convey  to  them  a 
part  of  his  lands,  putting  them  all  upon  an  equality,  without 
agreeing  to  convey  any  specific  tract. 

This  remaining  with  him  was  nothing  more  than  they  were 
bound  to  do  under  the  law.  Thev,  therefore,  neither  gave, 
nor  promised,  any  consideration. "  They  remained,  and  the 
father  simply  fulfilled  his  promise,  but  the  several  convey- 
ances can  only  be  regarded  in  law,  as  having  been  made 
upon  consideration  of  love  and  affection — a  worthy,  proper, 
and  lawful  thing  to  do,  when  the  father  is  free  from  debt, 
and  able  to  do  it  without  injury  to  third  parties. 

But  the  law  does  not  permit  one  to  take  that  which  really 
belongs,  or  ought  to  belong,  to  another,  or  is  liable  to 
satisfy  another's  demand,  and  give  it  to  his  children  upon  the 
consideration  of  love  and  affection.  Some  of  these  children, 
in  fact,  remained  until  after  attaining  their  majority;  but 
there  is  no  independent,  additional  agreement  shown  by  the 
evidence,  by  which  they  were  bound  to  so  remain. 

There  was  no  further  contract  for  service,  or  further  prom* 
ise  on  account  of  their  further  services.  I  think,  therefore, 
that  these  conveyances  were  taken  subject  to  the  rights  of 
creditors  existing  at  the  time;  and  that  the  interest  in  the 
lands  of  Jesse  Applegate  attempted  to  be  conveyed,  is  liable 
to  be  sold  for  the  satisfaction  of  the  judgment  in  favor  of 
the  state,  which  Dowell  has  paid ;  and  that  Dowell  is  sub- 
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rogated  to  the  rights  of  the  state  as  to  one  half  of  the  amount 
of  the  judgment  paid  by  him. 

The  conveyance  to  Charles  Putnam,  the  grandson  of  Jesse 
Applegate,  stands  upon  a  different  footing.  He  was  under 
no  obligation  to  serve  Jesse  Applegate,  but  he  did  continue 
in  his  service  from  fourteen  till  over  twenty-one  years  of  age, 
on  a  {>romi8e  made  to  him,  .and  to  his  father,  some  years 
before  the  execntion  of  the  official  bond  of  May,  1866,  that 
Applegate  would  convey  to  him  a  portion  of  land,  in  all 
respects,  as  he  had  done,  and  agreed  to  do,  to  his  other 
children. 

This  service  formed  a  good  and  valuable  pecuniary  oon- 
sideration,  and  the  testimony  shows  that  it  was  adequate  to 
the  value  of  the  land.  I  think  this  conveyance  valid,  as 
against  the  judgment  now  soaght  to  be  enforced. 

Jesse  Applegate  had  only  a  life  estate  in  the  south  half 
of  the  donation  claim.  The  deed  of  Mrs.  Applegate  to  her 
husband  in  the  papers  is  not  set  up  in  the  bill  or  pleadings; 
and  is  not  relevant  to  any  issue  made.  It  cannot  be  known 
what  defense  might  have  been  made  to  it,  had  it  been 
alleged  and  relied  on.  It  is  not  admissible  and  cannot  be 
considered.  Mrs.  Applegate's  conveyances  to  her  children 
are,  therefore,  valid  as  to  her  interest;  and  those  interests 
are  not  liable  to  be  applied  to  the  satisfaction  of  the  judg- 
ment in  question. 

A  question  arises  on  the  record  as  to  when  the  indebted- 
ness to  the  state  attached  as  against  Jess%  Applegate  and 
complainant  Dowell  in  consequence  of  the  defalcations  of 
May. 

Was  it  as  to  each  embezzlement  from  the  moment  the 
funds  were  respectively  appropriated,  or  from  a  demand  on 
the  part  of  the  state  and  a  failure  to  pay  over  the  fund?  Or 
at  the  close  of  the  term  when  he  failed  to  pay  over  on  his 
retiring  from  office  ?  Or  when  the  amount  was  judicially 
ascertained  by  the  judgment  in  the  suit  of  the  state  against 
May  and  his  sureties  ?  These  questions,  though  important, 
have  not  been  argued  by  counsel,  and  no  authorities  have 
been  cited  on  the  questions. 

I  do  not  see  the  bond  in  the  record,  but  I  suppose  it  con- 
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tains  the  nsaal  conditions  in  official  bonds.  If  so,  there 
must  have  been  a  breach  at  every  time  when  May  nnlawfully 
appropriated  the  money  of  the  state,  as  to  the  amount  so 
appropriated,  and  I  am  disposed  to  think  that  this  is  the 
point  of  time  as  to  each  sum  appropriated  at  which  the  lia- 
bility or  indebtedness  of  the  sureties  to  the  state  attached. 

I^either  the  state  nor  the  complainant,  Dowell,  is  entitled 
to  any  account  of  rents  and  profits  of  the  lands  from  the 
dates  of  the  several  conveyances  to  the  present  time. 
Dowell  has  nothing  in  the  land  beyond  a  judgment  lien,  and 
this  is  neither  a  jus  ad  rem,  nor  a  jus  in  re,  but  simply  a 
right  to  bave  his  judgment  satisfied  out  of  the  land.  There 
is  no  trust  in  his  favor,  actual  or  constructive.  Had  the 
property  remained  in  Jesse  Applegate,  he  would  have  been 
entitled  to  the  use  of  it  until  an  actual  sale,  as  in  the  case 
of  other  real  property  sold  on  execution.  His  grantees  are 
in  no  worse  condition . 

The  coaveyances  held  valid,  I  do  not  think  void  under 
the  evidence  in  the  case,  for  want  of  stamps  of  greater  value 
than  the  ones  used.  At  all  events,  the  complainant  does 
not  present  a  case  of  such  superior  equities  as  to  entitle  him 
to  call  upon  a 'court  of  equity  to  grant  him  affirmative  relief 
upon  that  ground. 

A  good  deal  has  been  said  in  the  case  about  the  money 
drawn  out,  ostensibly  on  behalf  of  an  escheated  estate,  and 
used  in  the  purchase  of  an  organ  for  a  church.  That  money 
seems  to  have  been  refunded  by  the  church.  I  do  not  per- 
ceive that  this  matter  in  any  way  affects  the  case.  I  do  not 
even  see  how  the  obtaining  and  use  of  this  money  by  May, 
in  the  manner  shown,  could  be  an  embezzlement  of  the 
funds  of  the  estate  for  which  his  sureties  are  liable.  I  can- 
not find  by  the  statute  that  he  was  in  any  way  interested 
with  that  fund.  It  was  to  go  into  the  treasury,  and  there 
remain  until  drawn  out  by  some  one  authorized  to  draw  it. 
It  was  got  out  by  May  in  some  way  illegally,  in  the  assumed 
character  of  agent  for  the  parties,  legally  entitled  to  receive 
the  fund  in  a  proper  manner.  May  was  not  treasurer  and 
the  fund  was  never  entrusted  by  the  state  to  his  keeping  for 
any  purpose.    He  had  no  duties  in  connection  with  it.    If, 
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iu  Lis  assumed  character  of  agent  for  the  parties,  he  unlaw- 
fully  got  hold  of  the  money,  he  was  doubtless  liable  to  them, 
and  perhaps  to  the  state;  but  it  was  not  an  official  act  for 
which  his  sureties  were  liable.  But  I  do  not  understand 
that  this  forms  any  part  of  the  judgment  paid  by  Dowell,  or 
that  it  can  in  any  view  affect  the  rights  of  the  parties  in  this 
case. 

Upon  the  views  taken,  there  must  be  a  decree  for  the 
complainant  subjecting  the  life  interest  of  Jesse  Applegate 
in  those  portions  of  the  south  half  of  the  donation  claim, 
and  the  whole  of  the  remainder  of  the  lands  described  in 
the  bill  embraced  in  all  the  conveyances  made  in  1869,  or 
so  much  thereof  as  may  be  necessary  to  satisfy  the  judg* 
ment  for  all  moneys  and  interest  thereon,  arising  from  de- 
falcations which  had  accrued  at  the  date  of  the  several  con* 
veyances  respectively,  and  for  costs. 

Deadt,  J.  I  concur  in  the  conclusions  reached  by  the 
circuit  judge  in  the  foregoing  opinion  and  the  reasons  given 
therefor;  and  after  hearing  the  counsel  for  the  parties  as 
directed  by  him,  have  settled  the  terms  of  the  decree  in  the 
case. 

Before  stating  them,  it  may  be  well  to  call  attention  to 
some  of  the  leading  facts  in  the  case. 

On  September  6,  1862,  Jesse  Applegate  and  others  be- 
came sureties  on  the  official  bond  of  Samuel  E.  May,  secre- 
tary of  state  for  the  term  of  four  years,  and  on  August  4, 
1866,  said  Applegate  and  B.  F.  Dowell  became  such  sure- 
ties on  his  second  official  bond  for  a  like  period  thereafter. 

At  both  these  dates  Jesse  Applegate's  property  consisted 
substantially  of  certain  lands,  situate  in  Douglas  county,  in- 
cluding the  donation  claim.  No.  38,  in  township  22  south  of 
range  5  west  of  the  Wallamet  meridian,  which,  with  the  ex- 
ception of  a  tract  of  eight  hundred  and  eighty  acres  on  Mt. 
Yoncalla,  he  subsequently  conveyed  to  his  children  and  one 
grandchild  in  consideration  of  services  performed  by  them  on 
the  farm  during  their  nonage,  and  in  pursuance  of  a  promise 
by  him  to  that  effect,  as  follows:  To  William  H.  Applegate, 
one  hundred  and  sixty  acres  of  the  north  half  of  the  dona* 
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tion  claim  by  deed  dated  April  6,  1867,  and  eighty  acres  of 
the  same  by  deed  dated  April  19,  1869;  to  Daniel  W.  Ap- 
plegate, one  hundred  and  forty-six  acres  in  the  south  half 
of  the  donation  claim  in  which  he  had  a  life  estate  for  his 
own  life  by  deed  dated  April  6, 1867,  and  eighty  acres  lying 
partly  in  the  north  and  partly  in  the  south  half  of  the  dona- 
tion, but  the  larger  part  in  the  latter,  by  deed  dated  April 
20,  1869;  to  Peter  Applegate  one  hundred  and  seventy-five 
acres  of  the  south  half  of  said  donation  and  forty-one  and 
thirty-one  hundredths  acres  in  section  28  of  the  township 
aforesaid  by  deed  of  April  21,  1869;  to  Sallie  Applegate,^ 
one  hundred  and  sixty  acres  in  section  23  of  township  23 
south  of  the  range  aforesaid,  by  deed  of  December  2,  1871, 
and  to  Charles  Putnam,  his  grandson,  two  hundred  and 
forty  acres  in  township  22  south  of  the  range  aforesaid,  by 
deed  dated  April  19,  1869. 

At  the  date  of  the  conveyances  in  1867  May  was  a  de- 
faulter to  the  state  under  his  first  bond  in  the  sum  of  one 
thousand  three  hundred  and  twenty-eight  dollars  and 
twenty-nine  cents  and  under  his  second  bond  he  became  a 
defaulter  in  the  sum  of  eight  thousand  five  hundred  and 
twenty-four  dollars  and  twenty-five  cents,  of  which  amount 
five  thousand  five  hundred  and  forty-six  dollars  was  incurred 
before  Januaiy  1,  1869.  In  1874  the  state  obtained  judg- 
ments on  those  bonds  for  these  defalcations,  amounting:;  with 
costs  and  expenses  to  eleven  thousand  two  hundred  and 
fifty-eight  dollars  and  fourteen  cents. 

On  June  27,  1878,  Dowell  obtained  a  judgment  against 
Jesse  Applegate,  in  the  circuit  court  for  the  county  afore- 
said, for  the  sum  of  four  thousand  eight  hundred  and  eighty- 
two  dollars  and  nineteen  cents,  the  same  being  the  one 
half  of  the  amount  theretofore  paid  by  him  to  the  state  on 
the  judgment  obtained  by  it  against  Dowell  and  Applegate 
on  account  of  May's  defalcations  under  the  bond  of  1866, 
together  with  oue  hundred  and  forty-six  dollars  and  sixty- 
nine  cents,  costs  and  disbursements,  making  in  all  the  sum 
of  five  thousand  and  twenty-eight  dollars  and  eighty-eight 
cents;  and  on  November  16,  1878,  Dowell  paid  the  state  the. 
remaining  sum  due  on  said  judgment  against  himself  and 
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Applegate^  to  wit:  one  thousand  three  hundred  and  eighty- 
five  dollars  and  sixty-four  cents,  and  gave  notice  to  the 
clerk  of  such  payment  and  his  intention  to  claim  contribu- 
tion therefor  as  provided  in  section  295  of  the  code  of  civil 
procedure;  and,  in  pursuance  of  such  notice  and  claim, 
caused  an  execution  to  issue  upon  said  judgment  against 
Applegate,  upon  which  the  Mt.  Yoncalla  tract  of  land  was 
sold,  and  the  proceeds,  less  the  cost  of  sale,  applied  upon 
said  claim  for  contribution,  so  that  upon  May  31, 1879,  there 
was  only  two  hundred  and  eighty-four  dollars  and  sixty-one 
cents  due  him  from  Applegate  on  that  account. 

After  making  the  conveyances  of  1867,  Jesse  Applegate 
had  still  sufficient  property  to  discharge  his  obligations  to 
the  state  growing  out  of  May*s  defalcations  up  to  that  time, 
but  at  the  date  of  the  subsequent  deeds  the  case  was  other- 
wise. The  conveyances  of  1869  left  him  without  sufficient 
means  to  pay  the  defalcations  which  had  then  occurred  under 
the  second  bond. 

The  decree  of  the  court  will  be,  that  the  plaintiff  has  a  lien 
upon  the  property  of  Jesse  Applegate  for  the  sum  now  due 
him  on  these  judgments;  to  wit,  seven  thousand  four  hun- 
dred and  eighty-eight  dollars  and  forty-eight  cents,  and 
that  the  conveyances  aforesaid,  made  since  1867,  except 
the  one  to  Charles  Putnam,  are,  as  against  the  lien  of  the 
plaintiff,  invalid,  and  so  far  null  and  vaid;  and  that  unless 
Jesse  Applegate  pay  to  the  plaintiff  the  sum  now  due  him, 
with  his  costs  and  expenses,  within  twenty  days  herefrom, 
the  master  of  this  court  will  proceed  to  sell,  as  upon  an 
execution,  all  the  interest  of  Jesse  Applegate,  on  January 
1,  1869,  in  the  premises  conveyed  since  1867,  except  that 
portion  conveyed  to  Charles  Putnam,  and  after  paying  the 
expenses  of  the  sale,  to  bring  the  remainder  of  the  proceeds 
into  court  for  distribution  or  application;  and  that  the 
purchaser  at  such  sale  have,  if  necessary,  due  process  from 
the  court  to  put  him  in  possession. 
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George  Bell  v.  J.  A.  Donohoe  et  al. 

CiBCurr  Court,  Distbiot  of  Galifqbiiza. 
Jakuabt  15,  1883. 

1.  Pabtnebs. — Indispensable  Pabties. — Where  a  bill  in  equity  is  filed 

against  one  of  the  members  of  a  co-partnership,  to  set  aside  partnership 
tranactions,  and  vacate  a  conveyance  of  real  estate,  assets  of  the  partner- 
ship, but  held  in  the  name  of  one  of  the  partners  for  the  benefit  of  the 
firm,  and  for  an  accouut,  all  the  partners  are  indispensable  parties  to  the 
bill. 

2.  Indisfensablb  Pabties  to  Stockholdebs*  Bill. — A  stockholder  of  a 

New  York  corporation  filed  a  bill  in  equity  on  behalf  of  himself  and  snch 
other  stockholders  of  said  corporation  as  should  choose  to  come  in,  against 
a  Co-lifomia  corporation  and  other  defendants,  to  set  aside  transactions 
between  the  said  New  York  corporation  and  the  other  defendants;  also 
other  transactions  dependent  thereon,  without  making  the  corporation 
of  which  he  is  a  stockholder  a  party  to  the  bill:  Held,  That  the  New 
York  corporation,  of  which  complainant  is  a  stockholder,  is  an  indispen- 
sable party  to  the  bill. 

3.  Bequisites  ov  Stockholdebs*  Bill. — Bill,  also,  held  insufficient,  as  not 

containing  the  allegations  essential  to  a  stockholder's  bill  as  established 
in  Hawea  ▼.  OcUdand,  104  U.  S.  450;  Huntington  v.  Palmer,  Id.  482,  and 
Jkunmeyer  v.  Coleman,  aaUe,  51. 

Before  Sawter,  Circait;  Judge. 

Deuubrer  to  bill  in  eqaity.  This  is  a  bill  in  equity, 
filed  by  complainant  on  his  own  behalf,  and  on  behalf  of 
all  other  stockliolders  of  a  New  York  corporation  who  may 
come  in  and  join  in  the  expense,  against  a  California  cor- 
poration, Donohoe,  and  other  natural  persons.  The  bill  is 
very  long  and  sets  out  many  large  and  complicated  trans- 
actions which  took  place  as  is  alleged,  under  the  authority 
and  by  direction  of  the  firm  of  Donohoe,  Kelly  &  Co.,  with 
the  fraudulent  purposes  of  obtaining  possession  of  the 
large  estates  of  the  New  York  corporation.  It  is  alleged, 
generally,  in  substance,  among  other  things,  that  being 
stockholders  of  the  New  York  corporation,  Donohoe  and 
Kelly  managed  to  obtain  control  of  a  majority  of  the  stock 
of  the  corporation  through  proxies  and  otherwise,  elected 
and  controlled  its  officers,  and  for  fraudulent  purposes 
organized  another  corporation  under  the  laws  of  California, 
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to  which  by  means  of  their  control  they  procared  a  coDYej- 
ance  by  the  New  York  corporation  of  all  the  property;  that 
by  means  of  their  position,  they  also  took  control  and  man- 
agement of  the  California  corporation,  and  in  connection 
with  it  performed  numerous  other  fraudulent  acts  alleged 
in  the  bill,  by  means  of  which  the  New  York  corporation 
and  its  stockholders  were  defrauded  of  their  rights.  This 
general  statement  will  be  sufficient  to  illustrate  the  points 
of  the  decision,  without  going  into  the  particulars  set  out 
at  great  length  in  the  bill.  The  New  York  corporation  is 
not  made  a  party  to  the  bill,  either  as  complainant,  or  de- 
fendant. The  acts  complained  of  as  against  Donohoe  are 
alleged  to  hare  been  performed  by  him  in  connection  with 
Kelly,  many  of  them,  in  fact,  being  performed  by  Kelly  in 
person.  But  they  are  aUeged  to  be  partnership  acts  per- 
formed on  partnership  account,  and  the  conyeyance  held  by 
Donohoe,  sought  to  be  vacated,  appears  to  be  held  for  the 
firm.  The  bill  prays,  among  other  things,  that  the  convey- 
ance  from  the  New  York  corporation  to  the  California  cor- 
poration, and  various  other  transaction  growing  out  of  and 
connected  with  it,  be  set  aside  and  declared  void,  and  held 
for  naught;  that  the  conveyance  to  Donohoe  for  the  firm  also 
be  annulled,  and  that  Donohoe  account  for  the  numerous 
transactions  complained  of  had  by  him  and  Kelly  as  part- 
ners, with  the  New  York  and  the  California  corporations. 
Defendants  demur  to  the  bill. 

W.  C.  Belcher  and  E.  B.  Mcatick,  for  complainant. 

Doyle,  Barber  &  Scripture,  for  defendants. 

Sawyeb,  Circuit  Judge.  After*  a  careful  consideration 
of  this  very  long  and  elaborately  drawn  bill,  I  am  satisfied 
that  the  demurrer  must  be  sustained. 

1.  Kelly,  in  my  judgment,  is  an  indispensable  party  to 
the  bill,  without  whose  presence  no  decree  can  properly  be 
made.  He  appears  by  the  bill  to  be  a  partner  with  Don- 
ohoe in  all  the  transactions  of  Donohoe  of  which  complaint 
is  made;  and,  it  appears,  that  the  title  sought  to  be  vacated, 
or  controlled,  is  only  nominally  held  by  Donohoe  for  the 
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benefit  of  the  firm.  No  decree  could  finally  settle  the 
rights  of  Donohoe  and  Eellj,  or  complainant,  without  the 
presence  of  Kelly.  Donohoe  is  as  much  entitled  to  have 
his  rights  finally  determined  in  the  case,  as  the  complainant. 
The  case  is,  in  my  judgment,  clearly,  within  the  principle 
established  in  Sliiddn  y.  Barrow,  17  How.  139;  Barney  v. 
BaUimore,  6  Wall.  280;  Burke  v.  Flood,  6  Saw.  220;  by  Mr, 
Justice  Field,  in  (7.  8.  Min.  Co.  y.  F.  d  O.  H.  W.  Co.,  1 
Saw.  687;  and  in  Bibon  y.  Bailrood  Co.,  16  Wall.  450.  It  is 
difficult  to  perceiye  how  partnership  rights  can  be  finally 
determined  as  to  anybody  without  the  presence  of  all  the 
partners* 

2.  The  complainant  sues  as  a  stockholder  of  a  New  York 
corporation,  on  behalf  of  himself  and  all  other  stockholders; 
bat  does  not  make  the  corporation  itself,  of  which  he  is  a 
stockholder,  and  through  which  his  rights  are  deriyed,  a 
party  to  the  suit.  The  corporation  in  such  cases  is,  cer- 
tainly, an  indispensable  party  to  the  suit,  without  the  pres- 
ence of  which,  no  decree  finally  determining  the  rights  of 
any  of  the  parties  can  be  made. 

3.  The  bill  does  not  allege  many  of  the  facts  essential  to 
giye  the  complainant  the  status  necessary  to  enable  him  to 
maintain  the  bill,  as  settled  in  Haives  y.  Oakland,  104  U.  S. 
450;  Huntington  y.  Palmer,  Id.  482;  and  Dammeyer  y.  Cole- 
man et  al.,  ante,  51. 

As  Kelly  is  a  citizen  of  the  same  state  with  complainant, 
making  him  a  party  would,  doubtless,  oust  the  jurisdiction 
of  the  court,  and  it  is  doubtful,  whether  the  third  point  can 
be  obyiated  by  amendment.  It  will,  therefore,  be  a  waste 
of  time,  at  present,  to  examine  the  important,  not  to  say 
difficult,  questions  raised  upon  the  equities  of  the  bill. 
There  are  exceptions  to  large  portions  of  the  bill  for  im- 
pertinence. Some  of  them,  doubtless,  are  well  taken.  But 
the  demurrer  waiyes  the  exceptions. 

The  demurrer  is  sustained.  The  complainant  may  think 
the  objections  to  the  bill  can  be  obyiated,  and  leaye  will  be 
giyen  to  amend  on  or  before  the  rule  day  in  March;  if  he  be 
BO  adyised,  on  failure  to  amend  within  the  time  giyen,  the 
bill  will  be  dismissed. 
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In  re  Ho  King,  on  Habeas  Cobpus. 

PXSTBIOT  C0UBT9  D18TBIOT  OV  ObEOOK. 

Januabt  15,  1883. 

1.  Laborer. —The  term  "laborer**  is  uaed  in  the  treaty  with  China  of  No- 

vember 17, 1880,  and  the  act  in  aid  thereof  of  May  6, 1882,  in  its  popular 
sense,  and  does  not  inclade  any  person  but  those  whose  occnpatioo  in- 
volves physical  toil,  and  who  work  for  wages,  or  with  a  view  of  dispos- 
ing of  the  product  or  result  of  their  labor  to  others. 

2.  Actor. — A  Chinese  actor  or  theatrical  performer  is  not  a  '^laborer** 

within  the  purview  of  said  treaty  or  law;  and  is,  therefore,  entitled  to 
come  to  and  reside  in  the  United  States  at  pleasure. 

3.  Section  6  ov  thi  Act  ov  1882. — The  certificate  provided  for  in  section 

6  of  the  act  of  May  6,  1882,  is  not  the  only  competent  evidence  that  a 
Chinese  person  is  not  a  laborer,  and,  therefore,  entitled  to  oome  to  and 
reside  within  the  United  States,  but  the  fact  may  be  shown  by  any  other 
pertinent  and  convincing  testimony. 

Before  Dbadx,  District  Judge. 
WiUiam  H.  Adams,  for  the  petitioner. 
James  F.  Watson^  for  the  respondent. 

Deadt,  J.  This  is  a  proceeding  by  habeas  corpus  to  pro- 
cure the  deliverance  of  one  Ho  King  from  an  alleged  unlaw- 
ful restraint  upon  his  liberty. 

The  writ  issued  upon  the  petition  of  Lo  Wy,  a  subject  of 
the  Chinese  empire,  residing  in  Portland,  and  upon  the 
allegation  therein  that  King  was  not  permitted  to  bring  it 
himself,  and  was  directed  to  W.  Jarvis,  the  master  of  the 
steamship  T.  C.  Hook,  under  whose  restraint  King  was 
alleged  to  be. 

The  respondent  brings  the  body  into  court,  and  for  return 
to  the  writ,  says:  that  on  November  25, 1882,  at  the  port  of 
Hongkong,  Ho  King  took  passage  on  the  steamship  T.  C. 
Hook,  whereof  the  respondent  then  was  and  now  is  the 
master,  for  a  voyage  to  Honolnlu  via  Victoria,  B.  C,  and 
Portland,  Oregon;  that  said  vessel  has  proceeded  on  said 
voyage  as  far  as  this  port,  where  it  arrived  on  January  9, 
1883,  with  said  King  on  board;  that  said  King  is  an  actor 


Dist.  Or.]  In  re  Ho  King.  439 

1883.]  Opinion  of  the  Court— Deftdy,  J. 

or  theatrical  performer  by  occupation  or  profession,  and  is 
not  provided  with  a  certificate  from  the  Chinese  goyernment 
showing  his  right  to  land  in  the  United  States,  as  is  required 
by  section  6  of  the  act  of  May  6,  1882,  ^'  to  execute  certain 
treaty  stipulations  relating  to  China,"  and,  therefore,  the 
respondent  being  advised  and  believing  that  said  King  was 
not  entitled  to  land  in  the  United  States,  and  that  it  would 
be  unlawful  to  permit  him  to  go  ashore  in  this  port,  has, 
and  does  restrain  him  of  his  liberty  so  far  as  to  detain  him 
on  board  said  steamship,  and  not  otherwise. 

To  this  return  there  is  a  demurrer  filed. 

Upon  the  argument  of  the  demurrer  two  questions  were 
made:  1.  Is  an  actor  a  ''laborer"  within  the  meaning  of 
that  term  as  used  in  the  Chinese  treaty  and  act  of  May  6, 
1882?  and,  2.  Is  the  certificate  prescribed  in  section  6  of 
that  act  the  only  competent  means  of  proving  that  a  Chinese 
desiring  to  come  and  reside  in  the  United  States  is  not  such 
a  laborer? 

The  term  'laborer"  is  defined  by  Worcester,  as  follows: 
''One  who  labors;  one  regularly  employed  at  some  hard 
work;  a  workman;  an  operative;  often  used  of  one  who  gets 
a  livelihood  at  coarse  manual  labpr  as  distinguished  from 
an  artisan  or  professional  man;"  and  the  definition  given  by 
Webster  is  to  the  same  effect. 

The  term  ''  laborer"  is  used  in  the  supplementary  treaty 
with  China  of  November  17,  1880,  and  also  in  the  act  of 
May  6,  1882 — by  section  16,  of  which  it  is  made  to  include 
"  both  skilled  and  unskilled  laborers" — in  its  popular  sense, 
and  includes  only^  persons  who  perform  physical  labor  for 
wages,  or  with  a  view  to  make  gain  from  the  products 
thereof.  It  does  not,  therefore,  include  an  actor  any  more 
than  it  does  a  merchant  or  teacher. 

In  the  Matter  of  Lee  Yik,  lately  decided  by  Mr.  Chief  Jus- 
tice Greene,  of  Washington,  and  reported  in  the  Seattle 
Chronicle  of  January  4,  1883,  the  learned  judge,  in  speak- 
ing of  the  word  "laborer,"  as  used  in  this  treaty  and  act, 
says:  '' The  term  has  been  used  in  common  English  speech 
time  out  of  mind,  and  in  the  statutes  of  English-speaking 
peoples  from  the  first  statute  of  laborers  of  23  Edward  ILL, 
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till  to-day,  to  denote  a  oomprehensive,  Taried,  and  yaiying 
class  in  society,  rather  difficult  accurately  to  define.  There 
is  nothing  in  the  treaty  to  indicate  that  it  is  used  in  other 
than  that  prescriptive  sense.  That  is  the  sense,  therefore, 
that  should  be  given  it  both  in  the  treaty  and  in  the  statute. 
This  sense  is  a  much  narrower  one  than  etymologically  be- 
longs to  the  word.  Etymologically,  a  laborer  is  any  one 
who  labors.  He  may  labor  physically  or  mentally,  gratui- 
tously or  for  reward,  for  himself  or  for  another,  freely  or 
under  control.  However  he  labors  he  is  in  the  broad  sense 
a  laborer.  But  that  sense  is  never  imputed  in  ordinary 
speech  or  writing  unless  there  is  something  in  the  context 
or  the  circumstances  to  imply  that  it  is  intended.  *  *  * 
A  laborer,  in  the  sense  of  this  statute  and  this  treaty,  is  one 
that  hires  himself  out  or  is  hired  out  to  do  physical  toil. 
Physical  toil  is  essential  to  the  definition.  So  also  is  a 
contract,  express  or  implied,  to  submit  for  wages  the  person 
who  is  to  do  the  toil  to  him  for  whom  it  is  to  be  done.  * 
*  *  He  is  not  a  laborer,  who  works  with  his  hands  in  his 
own  business;  but  he  is  one  who  is  hired  out  or  hires  him- 
self out  to  that  in  another's  business.'* 

But  I  think  it  will  be  found  that  the  term  'Maborer," 
as  used  in  the  treaty  and  act,  must  receive  a  somewhat 
broader  interpretation  than  this.  The  object  of  both  is  to 
prevent  the  competition  of  Chinese  labor  with  the  other 
labor  of  this  country.  To  do  this,  the  term  "laborer" 
must  not  only  be  taken  to  include  such  Chinese  as  work  for 
wages,  but  also  those  who  engage  in  physical  toil  with  a 
view  of  disposing  to  others  the  products  or  result  of  such 
toil. 

But  neither  the  treaty  nor  the  act  have  in  view  the  protec- 
tion of  what  are  called  the  professional  or  mercantile  classes 
or  those  engaged  in  mere  mental  labor  from  competition  with 
the  Chinese.  No  grievance  of  this  kind  was  ever  com- 
plained of,  and  the  language  of  the  remedy  provided,  plainly 
indicates  that  it  was  not  contemplated  by  either  of  the 
parties  to  the  treaty,  or  the  congress  that  passed  the  act. 

As  was  said  by  me  in  Be  Moncan  et  oZ.,  atxte^  350,  the  con- 
cession in  the  supplementary  treaty  was  only  made  to  allow 
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the  United  States  **  to  limit  or  suspend  fcbe  existing  right  of 
Chinese  laborers  to  come  and  be  within  its  territory,  for  the 
parpose  of  laboring  therein  and  thereby  competing  with  the 
labor  of  its  citizens  for  the  local  means  of  livelihood.**  A 
Chinese  actor,  engaged  in  dramatic  representations  upon  the 
stage  of  a  Chinese  theater,  seems  as  far  removed  from  such 
competition  as  it  is  possible  for  a  person  to  be. 

It  only  remains  to  consider  what  effect  is  to  be  given  to 
the  fact  alleged  in  the  retarn  that  King  has  not  the  certifi- 
cate prescribed  in  section  6  of  the  act  of  1882. 

In  the  case,  In  re  Low  Yam  Choio,  7  Saw.  647,  it  was  held 
by  Justices  Field  and  Hoffman,  that  Chinese,  not  laborers, 
who  at  the  passage  of  the  act  did  not  reside  in  China,  were 
not  required  to  produce  this  certificate  to  prove  they  were 
non-laborers,  prior  to  being  allowed  to  land.  The  reaspn- 
ing  by  which  this  conclusion  is  reached  would  justify  the 
conclusion  that  the  certificate  is  not  absolutely  necessary  in 
any  case. 

The  non-laborer  classes  of  Chinese  are  still  entitled  by 
treaty  stipulation  to  come  to  and  reside  in  the  United  States 
and  to  enjoy  all  the  ^'rights,  privileges,  immunities,  and 
exemptions "  which  may  be  accorded  to  *'  the  citizens  and 
subjects  of  the  most  favored  nation.*'  (U.  S.  Pub.  Treaties, 
148;  Treaty  of  November  17,  1880;  Ses.  Laws,  1881,  1882, 
p.  12.) 

If  section  6  of  the  act  of  1882  is  construed  to  absolutely 
require  the  production  of  the  certificate  therein  provided 
for,  before  a  Chinese  who  is  not  a  laborer  can  come  within 
the  United  States,  then  it  will  operate  as  a  serious  restric- 
tion upon  the  right  and  privilege  given  him  by  the  treaty, 
because,  in  this  respect,  no  such  condition  or  restriction  is 
imposed  upon  any  subject  of  any  other  nation. 

Indeed,  the  fact  of  being  compelled  to  make  proof  of  his 
condition  or  character  at  all,  is  a  burden  and  inconvenience 
upon  the  Chinese  coming  to  the  United  States  which  is  not 
required  of  any  other  immigrant  or  visitor  to  this  country. 
But  probably,  this  much  is  unavoidable  under  the  circum- 
stances and  must  be  submitted  to  as  a  necessary  incident  of 
the  right  of  the  United  States  under  the  amended  treaty  to 
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exclude  from  the  couDtry  Chinese  laborers.  Bat  the  treaty 
(art.  1),  in  conceding  this  right,  is  carefnl  to  specify  that: 
'*  Legislation  taken  in  regard  to  Chinese  laborers,  will  be  of 
such  a  character  only  as  is  necessary  to  enforce  the  regula- 
tion, limitation,  or  suspension  of  immigration."  It  may  be 
admitted  that,  taken  literally,  section  6  of  the  act  of  1882 
does  impose  this<condition.  But  in  construing  a  statute,  it 
is  often  necessary  to  go  deeper  into  the  matter  than  the 
mere  letter.  As  was  said,  In  re  Moncan,  supra — "It  is  not 
to  be  presumed  that  congress  in  the  passage  of  this  act,  in- 
tended to  trench  upon  the  treaty  of  1868,  as  modified  by 
that  of  1880;  and  therefore  it  is  that  all  general  or  ambigu- 
ous clauses  or  phrases  contained  in  the  former  should  be 
construed  and  applied,  so  as  to  make  them  conform  to  the 
latter.  To  the  same  effect  is  the  ruling  in  In  re  Low  Tarn 
Chow,  supra. 

Bead,  then,  in  the  light  of  the  treaty,  and  considered  as  an 
aid  rather  than  an  impediment  to  its  enforcement,  this  sec- 
tion 6  ought  to  be  construed  as  a  declaration  on  the  part  of 
the  United  States,  that  for  the  purpose  of  facilitating  the 
entry  into  the  country  of  the  Chinese  not  within  the  prohi- 
bition, it  will  accept  the  certificate  of  the  Chinese  goyem- 
ment  that  the  bearer  is  not  a  laborer,  and  is  prima  facie 
entitled  under  the  treaty,  to  come  into  the  United  States  at 
pleasure;  but  that,  in  the  absence  of  such  certificate,  a 
Chinese  claiming  the  right  to  enter  and  reside  in  the  United 
States,  must  establish  the  fact  that  he  is  not  a  laborer  by 
evidence,  as  in  ordinary  cases  of  the  ex  parte  proof  of  a  fact. 

But  it  is  not  to  be  presumed  that  any  one  will  resort  to 
this  method  of  proof  unless  compelled  to  do  so  by  some 
cogent  reason  or  controlling  emergency.  For  it  stands  to 
reason  that  it  is  easier  for  a  Chinese  to  obtain  this  certificate 
from  a  friendly  tribunal  in  his  own  country  where  the  means 
of  proof  are  at  hand  and  the  mode  of  procedure  familiar  to 
him,  than  to  establish  the  facts  contained  in  it,  by  original 
evidence  in  a  strange  country,  before  officers  and  tribunals, 
apt  to  regard  him  with  suspicion  and  disfavor. 

Upon  this  point.  Chief  Justice  Greene  has  reached  a  sim- 
ilar conclusion.    In  the  case  of  Lee  Yip,  supra,  he  says : 
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**  Congress  did  not  constract  their  law  in  order  to  ann'al, 
OYerride,  or  in  anj  degree  abate  anght  granted  in  the  treaty. 
They  provided  certificates  for  the  benefit  and  security  of 
the  privileged  classes.  Non-prodaction  of  a  certificate  is  a 
circumstance,  which  if  alone  and  unexplained  may  properly 
be  regarded  as  proof  that  the  person  lacking  ft  is  one  who 
is  prohibited.  But  its  non-production  is  open  to  explana- 
tion, a^d  the  presumption  arising  from  its  non-production 
to  contradiction.  Whenever  the  question  of  a  right  under 
the  treaty  comes  before  the  court,  evidence  may  be  heard 
to  establish  the  right.*' 

In  this  case  the  fact  that  King  belongs  to  the  privileged 
class  is  established  in  the  judgment  of  the  court  by  the  ad- 
mission that  he  is  an  actor,  of  which  there  is  not  a  particle  of 
doubt. 

The  non-production  of  the  certificate  is  also  satisfactorily 
explained  by  the  fact  stated  in  the  return,  that  he  did  not 
leave  China  with  the  intention  to  come  to  the  United  States 
but  to  go  to  Honolulu,  but  for  some  reason,  having  been 
brought  here  by  the  respondent  before  being  taken  to  Hon- 
olulu, he  prefers  to  remain  here  for  the  present  at  least,  as 
he  has  a  perfect  right  to,  if  he  is  one  of  the  privileged  class. 

The  order  of  the  court  is  that  Ho  King  is  discharged  from 
the  restraint  imposed  by  the  defendant,  and  allowed  his 
liberty;  and  that  the  petitioner  recover  costs. 


Califobnia  Abtificial  Stone  PAViNa  Company  v. 

James  Fbeebobn. 

Cmourr  Court,  District  of  California. 
January  26, 1883. 

1.  Artificial  Stoks  Pavsment. — Cross-cutting  the  larger  blocks  of  artifi- 

cial stone  pavements  into  smaller  ones  with  a  trowel  during  the  process 
of  formation,  in  the  manner  described  in  Molitor  and  Perine*8  cases,  7 
Saw.  190,  is  an  infringement  of  the  Schillinger  patent. 

2.  Marking  Joints  not  Intrinqement. — Running  the  marker  described  in 

Molitor  and  Perine's  oases  along  the  line  of  the  surface  between  the  old 
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block  and  the  new  one  fonned  against  it,  without  anything  being  inter- 
posed, or  any  cutting  being  done  between  the  blocks  during  the  proceM 
of  formation,  is  not  an  infringement  of  Schillinger's  patent. 

Before  Sawyer,  Circuit  Judge. 

In  this  case,  after  a  line  of  blocks  had  been  formed  and 
become  solidified,  a  new  block,  from  twelve  to  twentj  feet 
by  two  or  two  and  a  half  feet  wide,  was  formed  between 
scantlings  and  the  block  or  blocks  before  formed^  without 
interposing  anything  whatever  between  the  new  and  the 
old  blocks.  The  material  in  its  plastic  state  having  been 
tamped  down  and  then  a  layer  of  finer  material  put  on  top, 
the  whole  was  finished,  and  the  blocks  divided  up  into 
smaller  ones  during  the  process  of  formation,  by  u^a  of  a 
trowel,  etc.,  in  all  respects,  except  as  to  the  line  between 
the  old  and  new  blocks,  as  is  described  in  the  cases  of  Mol- 
itor  and  Ferine,  7  Saw.  190.  Nothing  was  interposed  and 
no  cutting  was  made  in  the  joint  between  the  old  and  the 
new  blocks.  But  after  the  material  had  partially  set,  and 
the  block  had  been  finished  and  divided  into  smaller  blocks, 
the  marker  described  in  Molitor  and  Perine's  cases  was 
run  along  the  line  between  the  old  and  new  blocks  on  the 
surface.  This  is  the  only  difference  in  making  the  pave- 
ment in  this  case  and  in  those  of  Molitor  and  Ferine. 

WhecUon  d  Harpham,  for  plaintiff. 

C  H.  Parker,  for  defendant. 

Sawteb,  Circuit  Judge.  I  have  gone  over  this  subject 
again,  as  to  the  cross-cutting  into  blocks  with  a  trowel  dur- 
ing the  process  of  formation.  I  adhere  to  the  position  that 
I  took  in  the  cases  of  Ferine  and  Molitor.  (7  Sawy.  190.) 
There  is,  in  this  case,  a  mark  on  the  surface  along  the  line 
of  division  between  the  newly  formed  block  and  the  one 
before  formed.  The  forming  of  the  block  against  the  pave- 
ment is  according  to  the  specifications  in  the  re-issue  sub- 
sequently disclaimed;  but  it  is  claimed,  that,  running  the 
marker  along  the  line  between  the  old  and  new  blocks  on 
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the  snrface,  after  formiDg  the  latter,  is  an  infringement.  I 
am  not  able  to  take  that  yiew.  I  have  gone  as  far  in  that 
direction  as  I  think  the  patent  will  justify.  I  think  in  that 
particular  it  is  not  an  infringement.  Connsel  for  complain- 
ant have  made  a  point  as  to  simply  marking  lines  upon  the 
surface  of  the  block  with  the  marker  employed.  There  is 
one  case  wherein  it  was  held,  that  marking  the  surface  with 
a  fish-line,  is  an  infringement.  It  is  insisted  by  complain- 
ant, that  marking  off  the  blocks  on  the  surface  at  the  time 
of  laying  the  payement,  with  a  marker  about  one  sixteenth 
of  an  inch  in  depth,  is  an  infringement.  I  am  unable  to 
perceive  that  the  mere  running  along  the  surface  of  that 
blunt  and  rounded  marker  one  sixteenth  of  4in  inch  in 
depth,  there  being  no  cutting  elsewhere,  is  making  a  joint; 
I  fail  to  see  that  that  is  an  infringement. 

The  complainant  is  entitled  to  a  decree  against  the  de- 
fendant for  the  infringement  by  dividing  the  larger  block 
into  smaller  ones  by  cross-cutting  in  the  manner  adopted 
and  described  in  the  cases  of  Ferine  and  Molitor  (7  Saw. 
190),  and  a  decree  will  be  entered  accordingly.  But  I  am 
unable  to  see  that  running  the  marker  along  the  line  be- 
tween the  old  and  newly  formed  blocks,  on  the  surface, 
only,  is  an  infringement. 


Williams  et  al.  v.  Theobald  et  al. 

dibtbiot  coubt,  distbict  of  california. 
Januabt  16, 1883. 

1.  Chartsb-fabtt — ^Dbtektion— Liability  o»  Charterer.— Where  the 
voyage  described  in  the  charter-party  was  a  yoyage  "to  San  Francisco, 
or  as  near  thereV>  m  the  vessel  can  safely  get,"  and  the  cargo  was  to  be 
delivered  "alongside  of  any  craft,  steamer,  floating  depot,  wharf,  or  pier, 
as  may  be  directed  by  the  consignees, "and  the  consignees  named  a  wharf 
to  which,  by  reason  of  its  crowded  state,  the  vessel  conld  not  enter  for  a 
time  greater  than  that  within  which,  by  other  provisions  in  the  charter- 
party,  the  discharge  was  to  be  effected  after  it  had  been  commenced: 
Held,  that  the  charterer  was  liable  for  the  detention. 
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Before  Hoffman,  District  Judge. 
In  admiraltj. 

MUton  AndroSy  for  libellants. 
Edward  «7.  Pringle^  for  respondents. 

The  libel  in  this  cause  was  promoted  by  Thomas  Williams 
and  others,  owners  of  the  British  ship  Cambrian  Pj^noess, 
against  the  charterers  of  the  ship,  to  recoyer  demurrage 
consequent  on  the  delay,  occasioned  by  the  fault  of  the  lat- 
ter, in  discharging  the  cargo  of  the  vessel  at  San  Francisco. 

By  the  tbrms  of  the  charter-party  the  vessel  was  to  be 
laden  Vith  coals  at  Sydney,  New  South  Wales,  ''and  being 
so  laden,  shall  therewith  proceed  to  San  Francisco,  or  so 
near  thereto  as  she  can  safely  get.*' 

Having  arrived  at  San  Francisco,  the  cargo  was  to  be  de- 
livered "alongside  any  craft,  steamer,  floating  depot,  wharf, 
or  pier,  *  *  *  tw  may  be  directed  by  the  oonsignees^  to 
whom  written  notice  is  to  be  given  of  the  vessel  being  ready 
to  discharge.*'  "The  cargo  is  to  be  unloaded  at  the  average 
rate  of  not  less  than  one  hundred  tons  per  working  day, 
weather  permitting,  but,  when  required  by  the  consignees, 
such  extra  quantity  is  to  be  unloaded  as  may  be  practicable, 
etc.,  or  charterers  to  pay  demurrage  at  the  rate  of  four-pence 
per  registered  ton  per  diem,  except  in  case  of  unavoidable 
accident,  or  other  hindrance  beyond  charterer's  control." 
These  are  the  only  provisions  of  the  charter-party  material 
to  this  cause. 

The  bill  of  lading  contained  the  usual  conditions,  and  in 
addition  thereto  the  provision,  ** and  aU  other  conditions  an 
per  charter-party*'*^  No  consignee  of  the  cargo  was  named 
in  the  bill  of  lading,  but,  by  the  terms  thereof,  the  cargo 
was  to  be  delivered  "to  order. ^^  Previous  to  the  arrival  of 
the  ship  at  San  Francisco,  which  was  on  the  twenty-first 
day  of  October,  1681,  the  cargo  had  been  sold  to  the  San 
Francisco  Gaslight  Company,  to  which  the  fact  of  her  ar- 
rival was  announced  on  that  day. 

On  the  twenth-second  of  October,  the  day  after  the  ar* 
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riyal  of  the  ship  at  San  Francisco,  the  written  notice  required 
by  the  charter-party  of  the  ship^s  readiness  to  deliver  the 
cargo,  was  given  by  the  master  to  the  charterers'  agent  at 
this  port.  The  answer  admits  this  fact,  and  avers,  **  that 
immediately  upon  receiving  notice  from  the  master  that  the 
Cambrian  Princess  was  ready  to  discharge  cargo,  the  defend- 
ant directed  the  master  to  deliver  the  cargo  in  San  Fran « 
Cisco  at  the  wharf  of  the  San  Francisco  Gaslight  Company.'* 
The  out-turn  of  the  cargo  was  one  thousand  eight  hundred 
and  eight  and  seventeen  hundred  and  twenty  twenty-two 
hundred  and  fortieth  tons,  to  discharge  which,  at  one  hun- 
dred tons  per  day,  would  have  taken  nineteen  working  days. 

The  ship  was  ready  to  discharge  on  the  twenty-second  of 
October,  but,  as  that  day  was  Saturday,  the  libellants  ex- 
clude that  day  and  the  following  Sunday — not  being  a  work- 
ing day — from  the  computation  of  the  lay  days,  and  claim 
only  that  they  commenced  on  Monday,  October  24th. 

From  October  24th  to  November  14th,  inclusive  of  both 
of  said  days,  there  are  twenty-two  days,  three  of  which  were 
Sundays,  leaving  nineteen  working  days,  in  which  the  cargo 
eould  have  been  fully  discharged. 

The  discharge  of  the  cargo  was  commenced  on  the  eigh- 
teenth day  of  November  and  was  finished  on  the  first  day  of 
December  following,  a  period  of  seventeen  days  from  and 
including  the  fifteenth  day  of  November,  two  of  which  were 
occupied  by  the  ship  in  taking  ''stiffening,"  As  these  two 
days  would  have  been  used  by  the  ship  for  the  same  purpose 
had  the  discharge  of  the  cargo  been  commenced  on  the 
twenty-fourth  of  October,  they  are  excluded  from  the  seven- 
teen days,  leaving  the  actual  number  of  days  that  the  ship 
was  on  demurrage,  fifteen.  For  these  fifteen  days  the 
libellants  claim  demurrage  at  the  rate  of  four-pence  per  ton 
per  day  on  the  registered  measurement  of  the  ship — one 
thousand  three  hundred  and  fifty  tons — equal  to  twenty-'two 
pounds  and  ten  shillings  per  day;  or,  reckoning  the  pound 
sterling  at  four  dollars  and  eighty-six  and  sixty-five  one 
hundredths  cents,  one  hundred  and  nine  dollars  and  fifty 
cents  per  day,  amounting  to  one  thousand  six  hundred  and 
forty-two  dollars  and  forty-four  cents. 
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Tbe  charterers  admitted  the  fact  that  the  cai^o  was  not 
discharged  as  soon  as  it  could  have  been  if  the  ship  had 
gone  to  the  wharf  on  the-  twenty-fourth  of  October,  bat 
they  attempted  to  excuse  this  delay:  (1)  Because  at  the 
lime  the  ship  was  ready  to  make  delivery  of  the  cargo  ^^au 
unusual  and  extraordinary  number  of  vessels  had  arrived 
at  the  harbor  of  San  Francisco  with  -cargoes  of  coal  for  tbe 
said  company,  and  all  the  wharves  owned  or  leased  by  said 
company,  and  all  the  wharves  near  its  gas-works,  were 
occupied,  and  it  was  impossible  to  receive  the  Cambrian 
Princess  at  any  of  said  wharves  until  the  eighteenth  day  of 
November,  1881.*'  (2)  "That  the  consignee  was  entitled, 
under  the  said  charter-party,  to  a  reasonable  time  to  obtain 
a  berth  for  said  ship;  that,  by  the  custom  of  the  port  of  San 
Francisco,  five  running  days  are  allowed  to  the  consignee 
for  bringing  ship  from  anchorage  to  dock  before  the  da]^ 
allowed  by  a  charter-party  for  discharging  cargo  commeDce.** 
(3)  ' '  That  said  ship  was  not  detained  by  any  neglect  or 
refusal  to  commence  receiving  the  cargo,  as  alleged  in  the 
seventh  article  in  said  libel,  but  by  a  hindrance  beyond 
charterer's  control." 

It  appeared  from  the  testimony  of  Mr.  Crockett,  the 
superintendent  of  the  gaslight  company,  that,  although  the 
coal  could  not  have  been,  prior  to  November  18th,  delivered 
at  any  wharf  south  of  Market  street,  it  could  at  any  time 
have  been  delivered  at  the  sea-wall;  but,  if  landed  there, 
the  hauling  it  thence  to  the  company's  yards  would  have 
cost  the  company  an  additional  fifty  cents  per  ton. 

It  appeared,  also,  from  his  testimony,  that  the  quantity 
of  coals  purchased  by  the  gaslight  company  to  arrive  and  to 
be  delivered  on  its  wharves  in  the  autumn  of  1881,  as  well 
as  the  arrival  of  many  coal-laden  vessels  together,  or  at  about 
the  same  time,  and  to  be  there  unloaded,  was  exceptional. 

Hoffman,  J.  It  appears  to  be  well  settled  in  England 
that  where,  by  the  charter-party,  the  ship  is  to  be  brought 
to  a  particular  dock,  or  as  near  thereto  as  she  can  safely  get, 
and  she  is  prevented  from  getting  to  her  primary  destination 
by  any  permanent  obstacle  other  than  an  accident  of  navi- 
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gation,  the  ship-owner  is  entttled  to  damages  for  the  deten- 
tion by  reason  of  the  charterer's  refusal  to  receive  the  cargo 
at  the  alternative  place  of  delivery,  although  the  obstacle 
which  prevented  her  from  getting  into  the  docks  (viz.,  their 
crowded  state)  was  not  an  obstacle  endangering  her  safety. 
(Nelson  v.  Dahl,  12  L.  E.,  Oh.  Div.  568;  Fordy.  Coleaworlh, 
L.  E.,  4  Q.  B.  127;  Cross  v.  Beard,  26  N.  T.  85.) 

It  is  also  settled  that  where  the  contract  specifies  a  cer- 
tain number  of  days  for  loading  and  unloading,  and  provides 
that  for  any  detention  beyond  the  lay  days  demurrage  is  to 
be  paid  at  a  fixed  rate  per  day,  the  shipper  is  held  very 
strictly  to  its  terms;  neither  a  municipal  regulation  of  the 
port  prohibiting  the  unloading  for  a  limited  period,  nor 
delay  occasioned  by  frost,  tempest,  or  by  the  crowded  state 
of  the  docks,  will  relieve  him  from  the  payment  of  demur- 
rage. {Randall  v.  Lynch,  2  Camp.  352.)  But  where  no  par- 
ticular period  for  loading  or  unloading  is  stipulated  in  tho 
contract,  the  freighter  is  bound  to  receive  the  cargo  within 
a  reasonable  time,  and  for  the  breach  of  his  implied  con- 
tract to  that  effect  he  is  liable  in  damages.  Thus,  where 
the  freighter  was  allowed  ''  the  usual  and  customary  time  '* 
to  unload  the  ship  in  her  port  of  discharge,  and  the  crowded 
state  of  the  docks  delayed  the  discharge,  Lord  Ellen- 
borough  held  that,  as  the  evidence  showed  that  U  wa§  usucd 
and  customary  in  the  port  of  London  for  ships  laden  with 
wines  to  take  their  berths  in  the  dock  by  rotation  and  to 
discharge  into  bonded  warehouses,  there  was  no  breach  of 
the  implied  covenant  to  discharge  in  the  usual  and  cus- 
tomary time.     {Bodgers  v.  Foi^ester,  2  Gamp.  483.) 

In  a  subsequent  case,  where  the  charter-party  was  silent 
as  to  the  time  for  unloading,  it  was  held  by  Sir  James  Mans- 
field that  ''  the  law  could  only  raise  an  implied  promise  to 
do  what  was  usually  stipulated  for  by  express  covenant,  viz., 
to  discharge  the  ship  in  the  usual  and  customary  time  for 
unloading  such  a  cargo,  and  that  had  been  rightly  held  to 
be  the  time  within  which  a  vessel  can  be  unloaded  in  her 
tarn,  into  the  bonded  warehouses."  (Bwmester  v.  Hodgson, 
2  Camp.  488.) 

When  there  is  no  undertaking  to  unload  the  ship  within 
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a  specified  time,  bnt  it  is  agreed  that  she  shall  be  dischai^ed 
**  Tvith  all  possible  dispatch,"  or  *'  with  usual  dispatch/'  or 
''with  the  customary  dispatch  of  the  port,"  or  ''within 
reasonable  time,"  the  freighter  is  bound  "  to  use  reasonable 
diligence  to  do  his  part  towards  the  unloading  according  to 
the  terms  and  meaning  of  the  chaiier-party.^*  (Nelson  v.  DoAZ, 
ubi  supra,  683.) 

What  is  a  reasonable  compliance  with  the  terms  and 
meaning  of  the  charter-party  will  depend  on  the  circum- 
stances of  the  case,  and  on  the  usages  of  the  trade  in  which 
the  vessel  is  engaged. 

In  Rodgei's  v.  Fon^esier  and  in  Burmester  v.  Hodgson,  which 
seem  to  be  the  leading  cases  on  this  subject,  it  appeared  in 
evidence  that  the  usual  and  customary  time  for  discharging 
cargoes  of  the  kind  carried  in  those  cases,  was  the  time 
within  which  a  vessel  could  get  a  berth  by  rotation,  and  the 
wines  could  be  discharged  into  the  bonded  warehouses. 

In  the  present  case  no  question  arises,  such  as  that  pre- 
sented in  Nelson  v.  Dahl,  as  to  whether  the  vessel  was  "an 
aiTived  vessel "  before  entering  a  particular  dock  designated 
in  the  charter-party.  The  terminus  of  the  voyage  men- 
tioned in  the  charter-party  is  the  port  "of  San  Francisco, 
or  as  near  thereto  as  she  can  safely  get."  She  had  undoubt- 
edly arrived  at  San  Francisco.  No  specified  number  of  lay 
days,  at  the  expiration  of  which  demurrage  is  to  run,  is 
mentioned.  The  average  rate  at  which  the  cargo  is  to  be 
discharged  is  stipulated  for,  and  the  failure  of  the  charterers 
to  discharge  at  that  rate  renders  them  liable  to  a  specified 
demurrage  ^e-r  csftem,  "except  in  case  of  unavoidable  acci- 
dent, or  other  hindrance  beyond  charterers'  control."  But 
this  stipulation  must,  I  think,  be  taken  to  apply  merely  to 
the  rate  at  which  the  cargo  shall  be  discharged  when  the 
discharge  has  been  commenced.  The  present  suit  is  for 
damages  in  the  nature  of  demurrage  for  failure  to  designate 
a  wharf  where  the  discharge  could  be  commenced.  By  the 
terms  of  the  charter-party,  the  cargo,  on  arrival  of  the  ves- 
sel at  San  Francisco,  is  to  be  delivered  "alongside  any 
craft,  steamer,  floating  depot,  wharf,  or  pier,  *  *  *  as 
may  be  directed  by  the  consignees,  to  whom  written  notice 
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is  to  be  given  of  the  vessel  being  ready  to  discbarge;"  and 
the  only  question  in  this  case  is  whether  the  consignees,  for 
their  own  convenience  and  profit,  had  a  right  to  designate 
a  wharf  at  which  they  well  knew  the  discharge  could  not  be 
commenced  until  after  a  considerable  detention  of  the  vessel. 

In  the  case  of  Neleon  v.  Dahl^  so  often  cited,  James,  L.  J., 
by  way  of  illustration,  supposes  the  case  of  a  vessel  to  be 
discharged  at  a  dock  to  be  named  by  the  charterer,  and 
observes:  ''Now,  could  it  be  reasonably  held  that  under 
such  a  charter-party  as  that  the  charterer  could  select  and 
name  a  dock  which  he  knew  would  not  admit  the  ship  for 
months,  and  so  compel  the  ship  to  remain  as  a  floating  ware- 
house for  him  during  those  months?" 

The  case  of  Davis  v.  Wallace,  3  Cliff.  123,  closely  resem- 
bles the  case  at  bar.  The  vessel  was  detained  at  the  wharf 
designated  by  the  charterer  four  days — three  because  the 
berth  was  occupied,  and  one  by  lack  of  teams.  The  char- 
terer was  held  liable  for  the  detention.  But  the  charter- 
party  in  that  case  provided  for  "quick  dispatch^  at  the  port 
of  delivery;  and  this  contract,  it  was  held,  ''  overrides  any 
customary  mode  of  discharging  vessels  by  which  they  are 
to  take  their  turn  at  the  wharf.  The  naming  of  a  wharf  is 
a  waiTanty  that  a  berth  can  be  had  there."  {Thatcher  v. 
Boston  Oaslighl  Co.,  2  Low.  362;  Keene  v.  Audenreid,  5  Ben. 
635;  Bjorquisl  v.  Steel  Bails,  3  Fed.  Kep.  717.) 

lu  Dahl  V.  Nelson,  6  L.  B.,  App.  Cas.  44,  Lord  Blackburn 
said:  "If  the  charter-party  had  left  it  free  for  the  merchant 
to  select  a  dock,  it  may  well  be  that  he  was  bound  to  select 
one  into  which  admittance  could  be  procured.  Ogden  v. 
Oraliam,  1  B.  &  S.  773,  is  an  authority  for  this  position." 
But  the  case  of  Ogden  v.  Graham,  to  which  his  lordship 
refers,  merely  decides  that  where  the  vessel  was  to  proceed 
to  a  **sa/epori'^  of  discharge  to  be  named  by  the  charterer*s 
agent,  and  the  latter  named  a  port  closed  by  the  order  of  the 
Chilian  government,  and  to  which  the  ship  could  not  proceed 
without  confiscation,  and  the  ship  was  in  consequence  detained 
for  some  time  at  Valparaiso,  after  which,  the  port  being 
opened,  she  proceeded  thither,  and  discharged  her  cargo, 
the  charterer  was  liable  for  the  detention. 
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In  Cro88  T.  Beard,  26  N.  Y.  85,  it  was  held  that  in  the  ab- 
sence of  express  agreement,  a  contract  is  implied  that  the 
consignee  of  goods  will  provide  for  discharging  them  within 
a  reasonable  time,  to  be  judged  of  by  the  jnry  under  all  the 
circumstances;  and  that  the  refusal  to  admit  eyidence  tend- 
iug  to  show  that  it  was  in  no  respect  his  fault  that  there  was 
a  delay  in  loading  or  unloading  the  vessel,  was  error.  Bat 
in  tbis  case  there  was  no  stipulation  as  to  the  time  to  be 
allowed  for  discharging  the  cargo,  and  the  right  of  the  re- 
spondent to  receive  it  at  his  own  wharf  was  conceded.  It 
will  also  be  noted  that  the  court,  though  holding  that  evi- 
dence showing  that  the  delay  in  providing  a  berth  for  the 
ship  was  owing  to  a  break  in  the  Erie  canal  and  a  storm  on 
the  lake  was  admissible,  yet  forbears  to  say  that  these  facts 
would  necessarily  constitute  a  defense.  *' Whether/*  it 
says,  ''the  defendant  should  be  considered  in  fault  in  not 
providing  means  for  unloading  a  greater  number  of  vessels 
at  one  time,  or  whether,  under  the  actual  circumstances,  he 
ought  to  have  engaged  another  wharf  to  receive  the  coals, 
were  questions  for  the  jury  to  determine." 

In  Esaellyne  v.  Elmore,  7  Biss.  69,  the  general  principle 
was  recognized,  that  in  the  absence  of  express  stipulation  it 
is  the  duty  of  the  consignees  to  furnish,  within  a  reasonable 
time  after  the  arrival  of  the  vessel  was  reported  to  them,  a 
suitable  place  for  her  discharge,  and  also  to  complete  it 
within  a  reasonable  time;  and  that  the  fact  that  a  consider- 
able number  of  vessels,  consigned  to  the  defendants,  had 
arrived  with  cargoes  about  the  same  time,  and  there  was 
delay  in  consequence  in  assigning  her  a  berth,  was  a  cir- 
cumstance for  which  the  ship-owner  was  not  responsible. 
''  It  was  a  risk  which  the  defendants  themselves  took  when 
they  agreed  to  freight  the  schooner." 

It  is,  perhaps,  not  easy  to  reconcile  these  cases,  but  it  is 
to  be  observed :  1.  That  the  New  York  case  does  not  decide 
that  the  defendant's  inability  to  furnish  a  berth,  by  reason 
of  the  crowded  state  of  the  docks  in  consequence  of  a  storm, 
is  an  absolute  excuse  for  the  detention,  but  only  that  evi- 
dence of  that  fact  may  be  given  to  the  jury,  leaving  them  to 
judge  whether,  under  all  the  circumstances,  he  ought  not  to 


Dist.  Cal.]  Williams  v.  Thbobald.  453 

1883.]  Opinion  of  the  Court — Hoffman,  J. 

haye  proTided  additional  means  or  furnish  another  wharf; 
2.  That  the  authorities  chiefly  relied  on  are  the  cases  of 
Rodgera  v.  Forrestei*  and  Burmestei*  v.  Hodgson^  already  cited 
in  this  opinion,  within  the  reasons  of  which  the  case  nnder 
consideration  by  the  court  was  supposed  to  fall.  Bat  we 
have  seen  that  in  each  of  those  cases  it  was  proved  that  the 
customary  time  for  discharge  in  the  port  of  London,  of  the 
cargoes  in  question,  waa  the  time  within  which  the  vessel 
**  could  obtain  a  berth  by  rotation,  and  the  cargo  be  dis- 
charged into  bonded  warehouses."  No  such  proof  was 
offered  in  that  case  or  in  the  case  at  bar,  and  if  it  had  been 
in  the  latter,  it  would  perhaps  not  have  materially  altered 
the  case. 

If,  then,  the  implied  stipulation,  where  no  specific  time 
for  discharge  is  mentioned,  is  that  it  shall  be  effected  within 
a  reasonable  time,  it  appears  to  me  that  the  case  in  Bissell 
lays  down  the  more  reasonable  doctrine,  and  that  the  con- 
sequences of  the  inability  of  the  consignee  to  furnish  a  place 
where  the  discharge  can  be  effected  within  such  reasonable 
time,  ought  not  to  fall  upon  the  vessel. 

Although  the  charter-party  in  the  present  case  does  not 
specify  a  certain  number  of  lay  days,  at  the  expiration  of 
which  demurrage  is  to  run,  it  indicates  the  rate  at  which 
the  discharge,  when  commenced,  shall  be  effected.  The 
cargo  is  to  be  unloaded  at  the  average  rate  of  not  less  than 
one  hundred  tons  per  day,  weathei'  permitting,  or  charterers 
to  pay  demurrage  at  the  rate  of  four-pence  per  '^  registered 
ton  per  diem,  except  in  case  of  unavoidable  accident  or 
other  hindrance  beyond  charterer's  control."  As  the  dis- 
charge, when  commenced,  was  not  interrupted  by  any  acci- 
dent or  hindrance  whatever,  but  was  conducted  with  dis- 
patch, this  clause  may  be  left  out  of  consideration. 
(Thatcher  v.  Boston  GadigU  Co.,  2  Low.  363.) 

The  cargo  actually  delivered  at  San  Francisco  was  one 
thousand  eight  hundred  and  eight  tons.  Dividing  this  by 
one  hundred,  the  least  number  of  tons  to  be  received  daily, 
and  we  have  nineteen  working  days  for  the  period  within 
which  the  cargo  was  to  be  discharged;  and  this,  period  is 
fixed  with  as  much  certainty  as  though  nineteen  working 
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days  Lad  been  originally  T^ritten  in  the  charter-party  as  the 
number  of  lay  days.  (Sang^ieneite  y.  P.  8.  Nov.  Co.,  2  L. 
K.,  Q.  B.  Div.  238.) 

The  vessel  was  reported  ready  to  discharge  on  the  twenty- 
second  of  October.  It  is  only  claimed,  howeyer,  that  the 
lay  days  began  to  mn  on  the  twenty-fourth.  The  dischai^e 
was  nol;  commenced  until  November  18th,  and  was  finished 
on  December  1st.  Excluding  the  Sundays  which  intervened 
between  October  24tb  and  November  18th,  the  vessel  was 
thus  detained  for  a  period  greater  by  several  days  than  the 
whole  time  allowed  by  the  charter-party  for  her  discharge. 

It  has  already  been  observed  that  there  is  no  evidence  to 
show  that  by  the  customs  of  the  port  or  the  usages  of  this 
particular  trade  vessels  are  required  to  await  their  turn  to 
unload  at  the  dock  which  may  be  specified  in  the  charter- 
party  or  designated  by  the  consignee,  so  as  to  bring  this 
case  within  the  reasons  of  the  nisi  prins  cases  reported  in  2 
Campbell.  If  such  usage  had  been  shown,  and  a  particular 
dock  had  been  mentioned  in  the  charter-party,  a  reasonable 
detention  while  awaiting  a  berth  might  be  deemed  within 
the  contemplation  of  both  parties,  but  not  even  then,  as  we 
have  seen,  any  permanent  or  protracted  detention.  {Nelson 
V.  Dahl,  ubi  supra.)  But  in  this  charter  not  only  is  no  par- 
ticular dock  mentioned,  but  the  vessel  is  required  to  dis- 
charge '^alongside  any  craft,  steamer,  floating  depot, 
wharf,  or  pier,  as  may  be  directed  by  the  consignees."  It 
may  be  doubted  whether  it  was  contemplated  by  either  of 
the  parties  that  a  dock  might  be  selected  by  the  consignees, 
into  which,  by  the  usage  of  the  port  (if  such  usage  had 
been  shown),  vessels  could  only  enter  in  their  turn.  If  a 
usage  had  in  fact  existed  requiring  Australian  coal  vessels 
to  discharge  in  their  turn  at  particular  wharves,  the  parties 
do  not  seem  to  have  contracted  with  reference  to  it,  for  the 
charterer  reserved  the  right  to  designate  **  any  craft,  steamer, 
floating  depot,  wharf,  or  pier,  *'  he  might  select.  Some  reliance 
is  placed  on  a  regulation  of  the  Merchants*  Exchange  of  San 
Francisco,  to  the  effect  that  for  vessels  with  coal  from  the 
Atlantic  or  Australian  ports  the  lay  days  shall  commence 
five  running  days  after  arrival,  providing  that  discharging 
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berth  can  be  procured.  But  there  is  do  proof  that  this  regn- 
lation  was  known  to  the  parties,  or  that  they  acted  with 
reference  to  it,  or  that  it  is  or  has  been  acted  on  by  any 
one.  Its  mere  existence,  perhaps  as  a  dead  letter,  is  clearly 
insnfficient  to  prove  a  usage  in  conformity  to  it.  (10  Barn. 
&  Cress.  770.)  Even  if  it  were  allowed,  as  fixing  the  time 
when  the  lay  days  began,  viz.,  five  days  after  the  vessel's 
arrival,  it  would  only  make  a  difference  of  three  days.  The 
vessel  arrived  October  21st.  The  libellants  only  claim  that 
the  lay  days  began  to  run  on  the  twenty-fourth.  If,  by  a 
well-established  and  generally  recognized  custom  of  the 
port,  the  charterers  in  this  trade  were  allowed  a  certain 
number  of  days  to  find  a  berth  for  the  vessel  (e.  9.,  three 
days,  as  in  New  York),  the  lay  days  would  be  reckoned  (in 
the  absence  of  a  special  contract)  from  their  expiration. 
But  no  such  usage  is  shown,  and  the  detention  was  not 
caused  by  the  consignee's  inability  to  procure  a  berth,  but 
by  his  selection  of  a  dock  where  he  well  knew  that  no  berth 
could  be  obtained. 

It  seems  to  me  that  the  fair  and  reasonable  interpretation 
of  the  contract  is  that  the  charterer  was,  unless  in  case  of 
unavoidable  accident  or  other  hindrance  beyond  his  con- 
trol, to  receive  the  cargo  at  the  rate  per  working  day  men- 
tioned, and  therefore  within  the  time  thereby  indicated,  and 
that  he  had  no  more  right  to  select  a  wharf  at  which  the 
discharge  could  not  be  commenced  until  the  twenty-seventh 
day  after  the  vessel's  arrival,  than  he  had  to  designate  a 
^' craft,  steamer,  or  floating  depot"  which  would  not  be 
ready  to  receive  the.  cargo  until  after  a  similar  delay,  or 
which  had  not  the  capacity  to  take  on  board  the  number  of 
tons  per  day  agreed  to  be  received;  and  for  the  detention 
caused  by  this  selection  he  is  liable. 

We  have  already  seen  if  the  charter-party  had  contained 
a  provision  for  "  quick  dispatch,"  **  the  utmost  possible  dis- 
patch,'' or  the  like,  any  custom  of  the  port  by  which  vessels 
in  the  trade  are  required  to  discharge  at  particular  docks, 
and  to  await  their  turn  for  a  berth,  would  be  overridden  by 
the  express  agreement  of  the  parties. 

In  the  entire  absence  of  proof  of  any  such  custom,  and  in 
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presence  of  the  stipulation  fixing  the  rate  at  ^hich  the  dis- 
charge should  be  effected,  I  think  that,  even  under  a  pro- 
vision for  '« customary  dispatch/*  the  delay  in  commencing 
the  discharge  in  this  case  would,  in  view  of  its  duration  and 
its  causes,  have  been  wholly  unjustifiable.  The  libellants 
claim  that  the  vessel  was  detained  fifteen  days.  I  think  she 
was  in  fact  detained  for  at  least  that  number  of  days.  The 
demurrage  agreed  upon  for  the  detention  of  the  ship  by 
reason  of  the  charterer's  failure  to  discharge  at  the  rate  per 
diem  specified  in  the  charter-party  would  seem  to  afford  a 
prima  facie  rule  of  damages  for  delay  in  commencing  the 
discharge. 

It  is  suggested  that  this  is  not  in  fact  an  accurate  measure 
of  the  damages  actually  sustained.  A  reference  will  there- 
fore be  had  to  the  commissioner  to  take  testimony  and  re- 
port the  actual  damages  sustained  by  the  fifteen  days'  de- 
tention. 


Nevada  Bank  of  San  Francisco  v.  Aabon  D. 
Treadwat  and  Mary  E.  Treadwat,  his  Wife. 

CiBCurr  CduBT,  Distbktt  of  Nevada. 
Jamuabt  23,  1883. 

1.  HoMBSTRAD  AcT  OF  NEVADA  CONSTRUED.— A  party  clai.ning  the  benefit 

of  the  homestead  act,  mast  record  his  written  claim,  or  declaration  of 
homestead,  in  the  manner  in  the  act  prescribed. 

2.  When  Declaration  Takes  Effect. — ^When  sach  declaration  is  duly 

made  and  recorded,  the  property,  from  that  instant,  becomes  exempt  from 
forced  sale,  except  for  the  debts  and  liabilities  mentioned  in  the  oonstita- 
tion  and  statute  of  the  state. 

3.  Same. — Where  declaration  of  homestead  was  duly  made  and  recorded  Jive 

days  prior  to  advertised  sale  of  premises:  Held,  that  such  declaration  was 
made  and  recorded  within  time;  that  the  premises  could  not  be  legally 
sold,  and  that  a  forced  sale  thereof  was  void,  the  debt  upon  which 
the  homestead  was  sold  not  being  one  of  the  class  of  debts  enumenUed 
and  excepted  in  the  constitution  of  the  state. 

4.  Dedication— When  Rights  Attach. — Homestead  rights  attach  when- 

ever the  property  is  dedicated  to  such  use,  in  the  manner  by  law  pro- 
vided, and  if  such  dedication  is  made  at  any  time  before  forced  sale,  the 
property  becomes  exempt,  and  can  not  be  legally  sold. 
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Before  Sabin,  District  Jadge. 
Action,  ejectment.    The  facts  appear  in  the  opinion. 
B.  0.  Whitman,  for  plaintiff. 
Ellis  S  Jadge  and  WUliam  Woodburn,  for  defendants. 

Sabin,  J.  This  is  an  action  of  ejectment,  brought  by  the 
plaintiff,  a  corporation,  organized  in  the  state  of  California, 
against  the  defendants,  residents  of  Ormsby  connty,  Ne- 
vada, to  recover  possession  of  certain  lands  situated  in  said 
Ormsby  connty,  and  described  in  the  complaint  filed  herein. 

The  action  was  tried  before  the  court,  a  jury  having  been 
waived.  The  complaint  alleges  that  on  the  twenty-eighth 
day  of  July,  A.  D.  1880,  plaintiff  commenced  an  action  in  the 
district  court  of  the  second  judicial  district  of  the  state  of 
Nevada,  in  and  for  said  Ormsby  county,  against  the  defend- 
ant, Aaron  D.  Treadway,  to  recover  the  sum  of  nine  thou- 
sand eight  hundred  and  sixteen  dollars  and  fifty  cents,  with 
interest  thereon  at  the  rate  of  one  and  a  half  per  cent,  until 
paid.  That  a  writ  of  attachment  was  duly  issued  out  of  said 
court  in  said  action,  at  the  commencement  thereof,  which 
was  duly  levied  upon  certain  real  estate  of  said  defendant, 
A.  D.  Treadway,  and  being  the  property  in  controversy  in 
this  action.  That  thereafter,  on  the  thirteenth  of  June,  1881, 
plaintiff  duly  recovered  judgment  in  said  action  against  said 
defendant,  A.  D.  Treadway,  for  the  sum  of  ten  thousand 
one  hundred  and  eighty-four  dollars  and  sixty  cents  dam- 
ages, and  one  hundred  and  eight  dollars  and  thirty-five 
cents  costs.  That  on  the  ninth  of  July,  1881,  execution  was 
duly  issued  out  of  said  court  upon  said  judgment,  which 
was  duly  levied  upon  the  lands  and  premises  attached,  and 
now  the  subject  of  this  action.  That  on  the  fifth  day  of 
August,  A.  D.  1881,  after  due  and  legal  notice  of  the  sale 
thereof,  said  lands  and  premises  were  struck  off  and  sold  to 
plaintiff  by  the  sheriff  of  said  county,  for  the  sum  of  four 
thousand  and  five  hundred  dollars,  and  certificate  of  sale 
thereof  duly  issued  to  plaintiff.    That  thereafter,  on  the 
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eleventh  day  of  February,  1882,  more  than  six  months  from 
the  date  of  sale  (six  months  being  the  time  allowed  by  Ne- 
vada statute  from  date  of  sale  for  redemption)  having 
elapsed,  plaintiff  received  a  sheriff's  deed  of  said  lands  and 
premises,  which  was  duly  recorded  in  said  county. 

Plaintiff  alleges  ownership  and  right  of  possession  under 
said  deed.  Plaintiff  further  alleges  that,  at  the  date  of  the 
levy  of  the  writ  of  attachment,  and  at  the  date  of  the  levy 
of  the  execution  upon  said  lands,  the  defendant,  A.  D. 
Tread  way,  was  an  unmarried  man,  ''not  having  the  care 
and  maintenance  of  minor  brothers  or  sisters,  or  either,  nor 
of  a  brother's  or  sister's  minor  children,  or  any  such,  nor  of 
a  father  or  motlier,  or  either,  nor  of  grandparent,  or  par- 
ents, nor  unmarried  sister  or  sisters  living  in  the  house  with 
him."  Plaintiff  further  alleges  that,  on  the  first  day  of  Au- 
gust, 1881,  the  defendants  intermarried;  that  on  the  fifth 
(first?)  day  of  August,  1881,  they  filed  a  declaration  of 
homestead  on  the  premises,  and  that  since  that  date  they 
have,  and  now  claim,  said  premises  as  a  homestead,  and 
withhold  the  same  from  plaintiff.  Plaintiff  demands  resti- 
tution of  the  premises  and  five  hundred  dollars  damages  and 
costs  of  suit. 

Defendants  plead  a  technical  denial  of  the  levy  of  the 
writ  of  attachment,  before  mentioned;  the  recovery  of  judg- 
ment, levy  of  execution,  and  sale  thereunder.  They  deny 
the  ownership  by  plaintiff  of  said  premises.  They  plead 
affirmatively  that,  since,  and  including  the  first  day  of 
August,  A.  D.  1881,  they  have  been,  and  now  are,  husband 
and  wife;  that  since  said  date  they  have  actually  and  con- 
tinuously resided  upon  said  premises  as  a  homestead,  and 
have  used  and  claimed  the  same  as  such;  that  they,  or  either 
of  them,  have  not,  for  more  than  twenty  years  last  past,  had 
or  claimed  any  other  homestead;  that  the  defendant,  A.  D. 
Treadway,  has  resided  upon  said  premises  continuously 
since  the  year  A.  d.  1860,  and  that  he  has  had  residing  with 
him  thereon,  the  minor  children  and  grandchildren  of  his 
brother.  That,  on  the  first  day  of  August,  1881,  they  duly 
executed  and  caused  to  be  recorded,  on  that  day,  in  the 
proper  office  of  said  county,  their  declaration  claiming  said 
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premises  as  a  homestead;  that  they  now  claim  said  premises 
as  a  homestead,  and  tbat  the  alleged  sale  thereof,  by  the 
sheriff  of  Ormsby  county,  on  the  fifth  day  of  August,  I88I9 
was  and  is  void. 

The  plaintiff  offered  and  read  in  evidence  the  judgment 
roll  and  record,  in  the  suit  of  plaintiff  against  the  defendant 
A.  D.  Treadway,  commenced  July  28,  1880,  the  writ  of  at- 
tachment issued  therein,  and  the  sheriff's  return  thereon, 
showing  levy  of  the  same  upon  the  premises  in  question; 
the  judgment,  execution,  and  return  thereon  showing  the 
sale  of  the  premises  August  6,  1881,  by  the  sheriff  to 
plaintiff,  and  the  sheriff's  deed  therefor,  dated  February  It, 
A.  D.  1882,  duly  recorded.  Also  the  record  evidence  of  the 
lawful  marriage  of  defendants  at  said  Ormsby  county,  on 
the  first  day  of  August,  A.  d.  1881. 

Defendants  offered  in  evidence  a  declaration  of  their 
claim  of  homestead  of  said  premises,  dated  and  duly  exe« 
cuted  August  1, 1881,  and  duly  recorded  in  the  proper  office 
in  said  county  on  that  day.  Defendant  A.  D.  Treadway 
testified  that  defendants  were  lawfully  married  on  the  first 
day  of  August,  1881,  and  are  now  husband  and  wife;  that 
since  said  date  they  have  actually  and  continuously  resided 
upon  said  premises  as  a  homestead;  that  they  had  and 
claimed  no  other  homestead;  that  he  had  resided  on  said 
premises  for  the  past  twenty  years  or  more;  that  until 
August  1,  1881,  he  was  an  unmarried  man;  that  for  a  por- 
tion of  the  time  during  which  he  had  resided  on  said  prem-^ 
ises  he  had  residing  with  him  minor  children  and  grand- 
children of  a  brother,  whom  he  supported  and  maintained. 
The  above  is  the  substance  of  the  evidence  offered  by  both 
parties. 

The  declaration  of  homestead,  offered  and  read  in  evidence 
by  defendants,  was,  in  form  and  substance,  a  full  compliance 
with  the  statute  of  the  state  relative  thereto.  Under  the 
facts,  established  by  the  pleadings  and  evidence,  the  ques- 
tion decisive  of  this  case  is  this:  Were  the  premises  in  con- 
troversy subject  to  forced  sale  on  the  fifth  day  of  August, 
1881,  upon  the  judgment  of  plaintiff,  recovered  June  13, 
1881,  against  the  defendant  A.  D.  Treadway? 
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Section  14,  article  I,  of  the  constitation  of  the  state  of 
Nevada,  declares:  ''The  privilege  of  the  debtor  to  enjoy 
the  necessary  comforts  of  life  shall  be  recognized  by  whole- 
some laws,  exempting  a  reasonable  amonnt  of  property  from 
seizure  or  sale  for  payment  of  any  debts  or  liabilities  here- 
after contracted.**  Section  30,  article  IV,  of  the  same  con- 
stitation, farther  provides:  ''A  homestead,  as  provided  by 
law,  shall  be  exempt  from  forced  sale  under  any  process  of 
law,  and  shall  not  be  alienated  without  the  joint  consent  of 
husband  and  wife,  when  that  relation  exists;  bat  no  prop- 
erty shall  be  exempt  from  sale  for  taxes,  or  for  the  payment 
of  obligations  contracted  for  the  purchase  of  said  premises, 
or  for  the  erection  of  improvements  thereon;  provided,  the 
provisions  of  this  section  shall  not  ^PP^J  to  any  process  of 
law  obtained  by  virtue  of  a  lien  given  by  the  consent  of  both 
husband  and  wife;  and  laws  shall  be  enacted  providing  for 
the  recording  of  such  homestead  within  the  county  in  which 
the  same  shall  be  situated.'* 

This  constitution  was  adopted  in  1864,  and  has  not  been 
amended  in  these  particulars. 

We  need  not  discuss  the  justice  or  expediency  of  exemp- 
tion laws,  since  it  is  purely  a  matter  of  domestic  policy  of 
each  state,  both  as  to  whether  there  shall  be  any  exemption 
of  real  or  personal  property,  or  both,  from  forced  sale,  and 
the  extent  of  such  exemption.  In  nearly,  if  not  quite  all  of 
the  states  and  territories  laws  of  this  character  prevail,  bat 
differing  widely  as  to  the  extent  of  the  exemption  and  the 
manner  of  the  debtor's  availing  himself  thereof.  Enacted 
in  the  spirit  of  humanity  and  beneficence,  they  have  received 
almost  universal  approval,  and  are  to  be  fairly  and  liberally 
interpreted  to  secure  the  object  sought. 

The  first  legislature  of  the  state,  which  convened  after 
the  adoption  of  the  constitution,  passed  an  act,  approved 
March  6,  1865,  giving  effect  to  these  provisions  of  the  con- 
stitution. (Comp.  L.  Nev.  60.)  This  act  provided  for  the 
selection  and  exemption  of  a  homestead,  not  exceeding  in 
value  five  thousand  dollars. 

In  1879  the  legislature  amended  this  act,  and  provided  as 
follows:  "The  homestead,  consisting  of  a  quantity  of  land. 
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together  with  the  dwelling-house  thereon  and  its  appurte- 
nances, not  exceeding  in  yalae  five  thousand  dolFars,  to  be 
selected  by  the  husband  and  wife,  or  either  of  them,  or  other 
head  of  a  family,  shall  not  be  subject  to  forced  sale  on  ex- 
ecution, or  any  final  process  from  any  court,  for  any  debt 
or  liability  contracted  or  incurred  after  November  13th,  in 
the  year  of  our  Lord  1861,  except  process  to  enforce  the 
payment  of  purchase  money  for  such  premises,  or  for  im- 
provements thereon,  or  for  legal  taxes  imposed  thereon,  or 
for  the  payment  of  any  mortgage  thereon  executed  and 
given  by  both  husband  and  wife,  when  that  relation  exists. 

"  Said  selection  shall  be  made  by  eifcher  the  husband  or 
wife,  or  both  of  them,  or  other  head  of  a  family,  declaring 
their  intention  in  writing  to  claim  the  same  as  a  homestead. 
8aid  declaration  shall  state,  when  made  by  a  married  per- 
son or  persons,  that  they,  or  either  of  them,  are  married,  or 
if  not  married,  that  he  or  she  is  the  head  of  a  family,  and 
they,  or  either  of  them,  as  the  case  may  be,  are,  at  the  time 
of  making  such  declaration,  residing  with  their  family,  or 
with  the  person  or  persons  under  their  care  and  mainte- 
nance, on  the  premises,  particularly  describing  said  prem- 
ises, and  that  it  is  their  intention  to  use  and  claim  the  same 
as  a  homestead,  which  declaration  shall  be  signed  by  the 
party  or  parties  making  the  same,  and  acknowledged  and 
recorded  as  conveyances  affecting  real  estate  are  required 
to  be  acknowledged  and  recorded;  and  from  and  after  the 
filing  for  record  of  said  declaration,  the  husband  and  wife 
shall  be  deemed  to  hold  said  homestead  as  joint  tenants.'* 

There  are  several  other  provisions  in  the  act,  which  need 
cot  be  given  here,  as  they  do  not  affect  the  case  at  bar. 
The  portion  of  the  act,  as  above  quoted,  is  the  law  now  in 
force  in  this  state,  so  far  as  is  pertinent  to  this  case.  It 
will  be  observed  that  the  statute  is  silent  as  to  the  time 
when  a  declaration  of  homestead  must  be  executed  and 
recorded,  in  the  proper  county,  to  bring  the  homestead 
within  the  protection  of  the  statute.  It  is  a  familiar  prin- 
ciple, governing  the  federal  courts,  that  in  giving  effect  to, 
or  in  construing  the  constitution  or  laws  of  a  state,  involv- 
ing only  a  question  of  the  domestic  policy  of  that  state, 
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they  will  look  to  tbe  decisions  of  the  court  of  last  resort  of 
sach  state  for  a  correct  interpretation  thereof,  and  will  be 
gaided  and  controlled  thereby.  Were  we,  then,  in  doubt, 
under  section  30,  article  lY,  of  the  constitution  of  Nerada, 
and  under  the  statute,  as  above  quoted,  as  to  the  time  when 
the  declaration  of  homestead  must  be  executed  and  recordedi 
to  protect  the  homestead  from  forced  sale,  we  should  look 
for  the  rule  relative  thereto  in  the  decisions  of  the  supreme 
court  of  this  state,  and  if  such  rule  has  been  established  by 
that  court,  this  court  would  be  controlled  thereby  in  giv- 
ing effect  to  the  homestead  law.  It  is  believed  that  this 
rule  has  been  established  by  that  court,  clearly  and  fully. 
It  should  be  remembered  that  the  homestead  act  of  1865, 
was  silent  as  to  the  time  when  declaration  of  homestead 
should  be  filed  and  recorded.  In  this  respect  the  act  of 
1865,  and  that  of  1879,  are  similar,  and  they  are  also  similar 
as  to  the  mode  of  selecting  and  recording  a  homestead 
claim.  In  Hawthorne  and  Wife  v.  Smilh^  3  Nev.  182,  the 
court  had  occasion  to  discuss  this  question  of  liens  upon 
homesteads,  under  the  act  of  1865,  which  act,  in  this  re- 
spect, differs  in  no  wise  from  the  act  of  1879. 

The  facts  of  the  case,  as  stated  by  the  court,  were:  ''In 
the  mouth  of  March,  1866,  appellants  (Hawthorne  and  wife) 
moved  into  a  house  which,  with  the  land  attached  thereto, 
is  now  the  subject  of  litigation.  In  September  of  the  same 
year  one  Bobert  Woodburn  brought  suit  against  W.  A. 
Hawthorne  (one  of  the  appellants),  and,  at  the  time  of 
bringing  suit,  sued  out  a  writ  of  attachment,  and  had  it 
levied  on  this  house  and  grounds.  In  December  of  the 
same  year,  judgment  was  rendered  in  favor  of  plaintiff,  and 
in  the  early  part  of  the  year  1867,  execution  was  issued, 
and  the  property  previously  levied  on,  under  the  attachment, 
was  advertised  for  sale.  In  October,  1866  (after  tbe  at- 
tachment levied,  but  before  judgment),  the  appellants  filed 
a  declaration  of  homestead  on  the  property  now  in  dispute. 
When  the  sheriff  advertised  the  property  for  sale  the  appel* 
lants  filed  their  bill,  praying  an  injunction  to  restrain  the 
sale,  and  claiming  that  the  property  was  exempt  under  the 
constitution  and  homestead  act.     The  district  judge  issued 
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a  temporary  restraining  order,  and  required  the  defendant, 
Smithy  who  is  sheriff  of  Ormsby  county,  to  show  cause  at 
a  certain  day  why  a  perpetual  injunction  should  not  be 
granted.  At  the  hearing  of  this  rule  the  judge  refused  to 
grant  an  injunction,  and  discharged  the  restraining  order. 
From  this  ruling  in  regard  to  an  injunction  the  plaintiffs 
appeal." 

The  supreme  court  reversed  this  ruling  of  the  district 
judge,  and  directed  the  lower  court  to  issue  an  injunction, 
pending  the  action,  and  to  ''take  such  further  steps  as  the 
equity  of  the  case  may  require.'* 

The  court  says:  ''It  is  evident  the  constitution  intended 
that,  at  all  times,  the  homestead  of  a  family  should  be  ex- 
empt from  forced  sale,  except  in  a  few  enumerated  cases. 
It  is  equally  evident  the  legislature  intended  to  carry  out 
this  policy  of  exempting  the  homestead.  If,  then,  it  is  the 
policy  of  the  law  to  exempt  the  homestead  of  insolvent 
debtors  from  forced  sale,  certainly  we  should  not  hold  that 
a  creditor  can  defeat  that  policy  by  any  act  of  his,  unless 
the  statute  clearly  gives  that  right,  or  clearly  points  out  the 
coutingency,  upon  the  happening  of  which  the  debtor 
should  lose  the  benefit  of  the  exemption.  Here  the  prop- 
erty was  clearly  a  homestead  in  fact.  If  it  lacked  anything 
of  being  such  a  homestead  as  the  law  exempts,  it  was  only 
the  execution  and  filing  for  record  of  a  declaration  by  the 
husband  and  wife,  or  either  of  them,  that  they  had  selected 
it  as  such.  Upon  the  filing  of  such  declaration,  the  statute 
says  it  shall  be  exempt.  It  is  hardly  claimed  by  respond- 
ent that  the  existence  of  debts,  or  the  actual  insolvency  of 
appellants  at  the  time  of  filing,  would  have  affected  their 
right  to  select  the  homestead  and  claim  the  exemption.  If, 
then,  the  prior  insolvency  of  a  party  will  not  prevent  his 
claiming  the  exemption,  we  see  no  reason  why  an  attach- 
ment should.  The  law  declares  property  thus  selected  shall 
be  exempt  from  execution.  It  makes  no  exceptions.  It  is 
no  greater  hardship  to  exempt  it  from  an  attaching  creditor 
than  any  other  creditor.  The  object  of  the  attachment  law 
is  not  to  allow  the  creditor  to  seize  property  which  is  ex- 


464  Nevada  Bake  v.  Treadwat.  [Cir.  Ci 

Opinion  of  the  Court — Sabin,  J.  [Janiuiy, 

empt  from  ezecatioD,  but  to  secure  that  which  is  liable  to 
such  process. 

"As  the  law  is  totally  silent  as  to  the  time  when  a  selec- 
tion shall  be  made  of  the  homestead,  declares  no  penalty 
for  failing  to  select,  makes  no  reservation  in  favor  of  liens 
acquired  before  selection,  but  simply  says  that  when  se- 
lected it  shall  be  exempt  from  forced  sale,  we  are  forced  to 
the  conclusion  that,  after  the  selection  is  made  and  filed  for 
record,  no  levy  upon,  or  sale  of  the  homestead  property, 
can  be  legally  made,  except  for  those  classes  of  debts  men- 
tioned in  the  constitution." 

This  decision  was  rendered  in  1867,  Twelve  years 
thereafter,  during  which  time  this  decision  bad  stood 
unquestioned,  and  had  virtually  become  a  rule  of  property 
throughout  the  state,  the  legislature  passed  the  act  of  1879, 
amending  the  act  of  1865,  in  some  particulars,  but  not  in 
respect  to  the  time  when  selection  of  homestead  must  be 
made  and  recorded.  The  law  was  left  as  it  had  stood  before, 
and  as  it  had  been  expounded  by  the  supreme  court. 

The  legislature,  in  1879,  virtually  gave  its  sanction  to  tiie 
ruling  of  the  court,  made  in  1867,  upon  this  point,  from  the 
fact  that  it  made  no  change  therein.    It  is  probable  that 
this  non-action  of  the  legislature  on  this  point  was  something 
more  than  accidental.     The  exemption  of  the  homestead 
from  forced  sale — ^a  refuge  for  the  family  in  time  of  financial 
distress — is  a  matter  near  to  almost  every  family  in  the  state, 
and  we  are  not  at  liberty  to  suppose  that  the  legislature, 
in  1879,  in  amending  in  some  particulars  the  act  of  1865, 
was  careless,  indifferent,  or  ignorant  upon  this  vital  point, 
as  to  when  the  declaration  of  homestead  must  be  filed  and 
recorded,  or  that  it  intentionally  left  so  important  a  matter 
in  doubt.     On  the  contrary,  we  are  compelled  to  believe  that 
the  legislature  knew  the  construction  which  had  been  placed 
upon  the  constitution  and  the  act  of  1865,  in  this  respect, 
by  the  supreme  court,  and  which  for  twelve  years  had  been 
the  settled  law  of  the  stat«;  that  it  was  satisfied  therewith, 
and  did  not  wish  to,  and  would  not,  make  any  changes 
therein  in  this  respect.     And  this  is  a  well-established  rule 
of  construction  in  like  cases  with  the  present.     In  1880  the 
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supreme  court  reaffirmed  the  doctrine  established  in  Haw^ 
thome  y.  Smithy  quoting,  in  terms,  the  latter  portion  of  the 
opinion  in  that  case,  as  above  given.  {Lachman  v.  Smith, 
15  Nev.  425.) 

The  court  further  decided  in  this  case  that  a  party  tnust 
file  for  record  his  written  claim  or  declaration  of  homestead, 
as  prescribed  in  the  act  of  1879,  in  order  to  avail  himself  of 
the  benefits  of  the  act. 

In  Estoie  of  David  Walleye  11  Nev.  264,  in  discussing  the 
probate  and  homestead  acts,  the  court  sajs:  ''Each  is  in- 
tended to  exempt  the  homestead  from  certain  liabilities; 
but  the  one,  the  homestead  act,  exempts  it  from  liability 
for  the  debts  of  the  owner,  so  long,  at  least,  as  he  continues 
to  be  the  head  of  the  family,  no  matter  at  what  time  after 
November  13,  1861,  the  debts  may  have  been  contracted, 
whether  before  or  after  the  family  relation  commenced,  or 
before  or  after  the  homestead  was  dedicated." 

These  decisions  of  the  supreme  court  of  the  state  seem 
decisive  of  this  case,  and  are  binding  upon  this  court  In 
them  it  is  distinctly  held,  that  "  after  the  selection  (of  home- 
stead) is  made  and  filed  for  record,  no  levy  upon,  or  sale  of 
the  homestead  property,  can  be  legally  made,  except  for 
those  classes  of  debts  mentioned  in  the  constitution;*'  and 
that  the  homestead  is  exempt  from  liability  for  debts  of  the 
owner,  ''  so  long,  at  least,  as  he  continues  to  be  the  head  of 
a  family,  no  matter  at  what  time,  after  November  13,  1861, 
the  debts  may  have  been  contracted — whether  before  or 
after  the  family  relation  commenced,  or  before  or  after  the 
homestead  was  dedicated." 

In  the  case  at  bar,  it  is  not  claimed  that  the  original  lia- 
bility, or  debt,  upon  which  plaintiff  recovered  judgment 
against  the  defendant,  A.  D.  Treadway,  June  13,  1881,  and 
upon  which  this  property  was  sold,  comes  within  any  of  the 
classes  of  debts  or  liabilities  excepted  and  mentioned  in  the 
constitution,  and  for  which  a  homestead  may  be  sold.  Nei- 
ther is  it  claimed  that  this  property  exceeds  five  thousand 
dollars  in  value;  nor  that  the  declaration  of  homestead  filed 
for  record  by  defendants,  August  1,  1881,  was  not  a  full 
compliance  with  the  statute  relative  thereto;  nor  that  de- 
fendants were  not  at  that  time,  and  now,  lawful  husband 
30 
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and  wife,  and  Hying  npon  said  premises  as  their  homestead. 
From  the  instant  the  declaration  of  homestead  was  filed  for 
record  the  property  in  controversj  became  and  was  a  ''home- 
stead, as  provided  by  law,"  and  from  that  instant  it  came 
within  the  protection  of  the  constitniion  and  the  statate, 
and  conld  not  be  levied  upon,  or  sold  for,  or  upon,  any  debt 
or  liability  not  excepted  and  mentioned  in  the  constitution. 

It  was  clearly  the  intention  of  the  constitution  to  protect 
the  homestead  from  forced  sale,  except  for  the  class  of 
debts  mentioned,  and  the  legislature  was  charged  with  the 
duty  of  giving  effect  to  the  provision  of  the  constitution — 
which  it  did  in  the  passage  of  the  act  of  1865,  and  the  sub- 
sequent act  of  1879.  It  prescribed  the  value  of  the  home- 
stead, and  the  manner  in  which  it  should  be  selected.  And 
when  so  selected  the  homestead  rights  attached,  and  it  be- 
came exempt  from  forced  sale.  The  constitution  nowhere 
subjects  the  homestead  to  sale  for  debts  which  the  owner 
may  have  incurred  prior  to  his  marriage — or  to  liens  which 
may  have  accrued  against  it  prior  to  its  dedication  as  a 
homestead.  Can  we  possibly  suppose,  or  presume,  that  the 
constitutional  convention  which  framed  section  30  of  article 
lY,  when  excepting  certain  debts  and  liabilities  for  which 
the  homestead  might  be  sold,  intended  also  to  include  other 
liabilities  not  enumerated,  and  which  should  be  left  to  the 
shifting  decisions  of  courts  to  enforce  ?  Or  can  we  presume 
that  the  legislatures  of  1865  and  1879  so  intended  in  the 
passage  of  the  homestead  act  and  the  amendments  thereto? 

The  constitution  and  the  statutes  both  clearly  define  the 
debts  and  liabilities  for  which  the  homestead  may  be  sub- 
ject and  liable,  and  this  limitation  of  liability  is  the  exdn- 
sion  of  all  others.  We  are  not  at  liberty  to  add  to  or  take 
aught  from  the  constitution  or  statute  not  necessary  to  a 
clear  understanding  thereof. 

It  is  urged  by  plaintiff: 

1.  That  defendants  were  not  in  a  condition  to  avail  them- 
selves of  the  benefits  of  the  homestead  act  prior  to  the  time 
when  the  lien  of  plaintifis*  judgment  against  the  defendant, 
A.  D.  Tread  way,  attached  upon  the  premises,  from  the  fact 
that  defendants  were  not  married  until  August  1,  1881, 
while  said  judgment  was  rendered  June  13, 1881,  and: 
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2.  That  the  lien  of  that  judgment  is  prior  and  superior 
to  any  homestead  rights  which  defendants  maj,  or  could, 
have  acquired  subsequent  thereto.  The  first  point  is  dis- 
tinctly ruled  upon  by  the  supreme  court  of  Texas,  in  the 
case  of  North  v.  Sheam  and  Wife,  15  Tex.  174,  and  is  de- 
cided adversely  to  plaintiff's  position  in  this  case. 

The  same  court  has  also  ruled  upon  the  second  point,  in 
the  case  of  Stone  v.  Darwell,  20  Tex.  14.  In  this  case  the 
court  says:  ''The  right  of  the  homestead  is  placed  by  the 
constitution  above  any  claims  or  liens  for  the  satisfaction  of 
debts.  If  this  were  not  the  rule,  no  debtor  could  ever  pro- 
cure a  homestead  until  he  discharged  all  previous  judg- 
ments, for  they  are  liens  upon  his  lands;  or  until  he  had 
paid  all  judgments  rendered  since  his  purchase  of  lands, 
but  before  he  was  able  to  erect  a  dwelling-house  on  the 
portion  selected  by  him  for  his  homestead.'* 

The  constitution  of  Texas  is  very  similar  to  that  of 
Nevada,  in  reference  to  homestead  exemption,  and  the  de- 
cisions of  the  supreme  court  of  that  state  are  applicable  in 
Nevada.  (In  addition  to  the  cases  above  cited,  see  also, 
MacmanuB  v.  Campbell,, Zl  Tex.  267.) 

It  is  true  that,  in  some  of  the  states,  it  is  held  that  a  lien 
of  attachment,  or  judgment,  if  acquired  prior  to  the  selec- 
tion or  recording  of  the  claim  of  homestead,  takes  prece- 
dence of  the  homestead  claim,  thus  virtually  defeating  the 
very  object  of  the  act.  (Thompson  on  Homesteads  and 
Exemptions,  sec.  317  et  seq.) 

It  is  believed,  however,  that  this  is  not  the  general  rule. 
(Smyth  on  Homesteads  and  Exemptions,  sees.  176-180,  and 
cases  there  cited;  16  Gal.  214;  25111.  221;  43  Id.  297;  53  Id. 
377.) 

Besting  the  case  at  bar  upon  the  constitution  and  statute 
of  Nevada,  and  upon  what  clearly  seems  to  be  the  weight  of 
authority  of  the  adjudicated  cases,  upon  the  points  in  issue 
in  this  case,  the  court  is  compelled  to  hold  that  the  sale  pf 
the  premises  in  controversy  by  the  sheriff,  on  the  fifth  of 
August,  1881,  was,  and  is,  wholly  void,  and  plaintiff  took 
nothing  thereby. 

Let  judgment  be  entered  for  defendants. 
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Joshua  Hendy  v.  Golden  State  and  Minebs  Ibon 

Works. 

CiBCurr  CouBT,  District  or  Gaufobnia. 
JjoniABT  29,  1883. 

1.  Rx-issmBD  Patent. — ^Tbe  specifications  for  the  re-issne  of  a  pateat  may  ba 

amended  by  the  model  deposited  in  the  patent  office,  as  well  aa  by  the 
drawings. 

2.  Specificatiosvs  Amempid  by  Model. — Where  the  original  apecificatxona 

and  drawings  do  not  show  whether,  or  not,  the  machine  patented  em- 
braced a  feature  claimed  in  the  re-issued  patent,  the  court  cannot  say 
from  a  comparison  of  the  <viginal  and  re-issued  patents,  akme,  whether 
the  re-issue  embraces  a  feature  not  indicated  in  the  machine  as  first  pat- 
ented, without  an  inspection  of  the  original  model  deposited  in  the  pat- 
ent office. 

Before  Sawteb,  Circuit  Judge. 

Boone  dk  MiUer,  for  complainant. 

M.  A.  Wheaion,  for  defendant. 

Sawyeb,  Circuit  Judge,  delivering  an  oral  decision.  This 
is  a  demurrer  to  a  bill  in  equity  for  the  infringement  of  a 
patent  for  an  ore  crushing  machine.  The  original  patent 
and  the  re-issue  are  both  set  out;  and  the  point  is,  that  the 
re-issue  is  broader  than  the  original  patent,  and  takes  in  an 
element  not  indicated  in  the  original  specifications  and 
drawings.  This  new  feature  of  the  patent  is,  the  exten- 
sion of  the  rear  board  of  the  hopper  downwards,  so  as  to 
operate  as  a  scraper  on  a  vibrating  tray,  for  the  purpose  of 
forcing  the  ore  to  pass  off.  There  is  nothing  stated  in  the 
specifications  of  the  original  patent  in  regard  to  this  con* 
struction  of  the  hopper  board  at  the  rear;  and  it  does 
not  appear,  whether  it  was  so  formed,  by  the  drawings 
in  the  original  patent.  Nor  does  it  appear  that  it  was 
not  there.  It  may  have  been,  and  probably  was,  in  the 
original  machine  and  model.  In  the  drawings  of  the  re- 
issue, there  is  a  part  of  the  side  cut  away  on  the  hopper, 
to  show  the  extension  of  this  rear  board  downwards  to  the 
vibrating  tray.    In  the  first  drawings,  the  side  is  not  cut 
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away,  and  it  does  not  show,  whether  the  reas  board  goes 
down  to  the  tray,  or  not.  In  all  other  respects,  the  draw- 
ings are  the  same  in  the  two  patents.  The  law  authorizes 
the  change  of  the  specification — authorizes  the  specifica- 
tions, for  the  purpose  of  the  re-issue,  to  be  amended  by  the 
modd  in  a  machine  patent  cut  well  as  by  the  drawings;  and 
the  supreme  court  in  Seymour  v.  Osbom  recognizes  the 
right  to  amend  the  specifications  by  the  model  in  such  pat- 
ents, as  well  as  by  the  drawings.  I  think,  therefore,  from 
the  comparison  of  the  original  patent  with  the  re-issue, 
without  the  model,  that  I  cannot  assume  that  the  specifica- 
tions have  been  enlarged,  so  as  to  embrace  matters  not  in- 
dicated in  the  original  model.  The  original  patent  does 
not  show  that  this  rear  hopper  board  did  not  extend  down 
so  as  to  act  as  a  scraper;  and  the  model  filed,  as  required  by 
the  patent  law,  may,  and  probably  does,  show,  that  it  is  so 
extended.  As  the  specifications  may  have  been  amended 
by  the  model  from  a  mere  comparison  of  the  original  patent 
with  the  re-issue,  it  cannot  be  seen  that  the  amendments  in 
the  specifications  have  not  been  properly  made  from  the 
model;  or  that  the  invention  is  not  therein  clearly  indicated; 
consequently,  I  cannot  say,  without  seeing  the  model  de- 
posited, that  the  re-issue  embraces  more  than  the  original 
invention.  It  does  not  appear  affirmatively  that  it  does,  and 
the  presumption  is  that  the  commissioner  did  not  exceed  his 
jurisdiction  in  granting  the  re-issue. 
The  demurrer  is  overruled. 


Louis  Slessingeb  v.  T.  H.  BuoKmaHAJi  et  al, 

Cutcurr  Coubt,  Distbict  of  Calzfobhia. 
Januabt  29, 1883. 

1.  PROor  OF  iKFBiiraEMENT  BKFORE  BiLL  FiLBD. — ^An  infringement  must  be 

•hown  to  have  taken  place  either  by  making,  selling,  or  using  the  article 
patented,  before  the  filing  of  the  bill,  or  there  can  be  no  recovery. 

2.  Answbb  to  Bill  under  Oath. — Where  the  complainant  does  not  waive 

an  answer  to  the  bill  under  oath,  the  answer,  distinctly  denying  the  ma- 
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terial  matters  alleged,  not  only  makes  an  issne,  bat  proves  it;  so  tiiat  it 
will  require  the  evidence  of  two  witnesses,  or  of  one  witness,  and  other 
circumstance  equivalent  to  a  second,  to  overthrow  the  answer. 
3.  Waiving  Answer  ukdbr  Oath. — ^The  great  advantage  to  complainant  in 
many  cases  under  the  present  rules  relating  to  Ihe  competency  of  wit- 
nesses of  wuving  an  answer  under  oath,  pointed  out. 

Before  Sawteb,  Circuit  Judge. 

John  L.  Boone,  for  complainant. 
M,  A.  Wheaton,  for  defendants. 

Sawter,  Circuit  Judge,  delivering  an  oral  decision.  In 
this  case  I  am  compelled  to  decide,  that  the  evidence  is  in* 
sufficient  to  show  an  infringement  before  the  filing  of  this 
bill;  or,  indeed,  an  infringement  at  any  time.  The  evi* 
dence  is  very  slight  upon  those  points.  There  are  two 
points  made  by  defendants,  both  of  which,  I  think,  are  well 
taken.  One  is,  that,  if  it  is  conceded,  that  the  articles 
charged  to  have  been  made  are  an  infringement  of  the 
patent,  it  does  not  appear  that  those  articles  were  sold  or 
made  prior  to  the  filing  of  the  bill.  The  defendants  make 
that  point,  and  rely  upon  it.  The  only  testimony,  is,  taking 
it  in  its  aspect  most  favorable  to  complainant,  that  there 
was  a  pair  of  boots  purchased  from  the  defendants,  some 
time  before  the  taking  of  the  witness*  testimony,  and  that 
it  was  somewhere  within  the  last  two  or  three  months  be- 
fore that  date.  The  testimony  was  taken  about  three 
months  after  the  filing  of  the  bill.  There  is  nothing  to  show 
that  the  purchase  was  before  the  filing  of  the  bill.  It  may 
have  been,  so  far  as  anything  to  the  contrary  appears,  a 
month,  or  two  months  after  the  filing  of  the  bill;  and  the 
affirmative  of  the  issue  is  upon  the  complainant. 

There  is,  then,  no  testimony,  even  if  we  concede  that 
those  boots  were  made  and  sold  by  the  firm — ^no  evidence  to 
show  that  they  were  sold,  or  made,  before  the  filing  of  the 
biU. 

The  answer  denies,  categorically,  and  distinctly,  that  the 
defendants  have  infringed  the  patent,  or  made  the  boots,  as 
alleged  to  have  been  made  in  the  bill,  or  otherwise.     We 
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haye,  then,  the  testimony  of  one  witness,  only,  against  that 
of  another,  and  the  testimony  of  that  one  witness  does  not 
show  that  the  pair  of  boots  was  sold,  or  even  made,  before 
the  filing  of  the  bill.  Again,  there  is  no  positive  testimony 
that  these  boots  were  made,  or  sold,  by  the  defendants  at 
all.  The  one  witness  on  the  point  testifies,  that  he  sold  the 
boots  to  the  complainant  in  this  case,  and  lie  thinks  it  is  a 
pair  of  boots,  that  his  own  firm  purchased  of  the  defendants. 
He  does  not  know  it,  bat  thiiika  so.  That  is  all  there  is  of 
that. 

The  other  circumstance  relied  on  is,  that  there  is  a  mark 
on  the  boots,  which  purports  to  be  the  mark  of  the  defend- 
ant; but  there  is  no  testimony  that  it  is  the  mark  of  the  de- 
fendant, or,  when  or  by  whom  it  was  put  on  the  boots. 
Defendants  are  required  to  answer  under  oath,  or  what  is 
the  same  thing  in  substance,  an  answer  under  oath  is  not 
waived  in  the  bill,  and  they  deny,  under  oath,  categorically, 
and  directly,  that  they  made  the  boots  alleged  in  the  bill  to 
have  been  made,  ''prior  to  the  filing  of  the  bill,  or  otliev" 
wise.*' 

They  deny  the  infringement  alleged,  and  it  requires  posi- 
tive testimony  to  overthrow  that  answer.  The  answer,  so 
far  as  responsive  to  the  bill,  directly  denying  the  matters 
alleged,  not  only  makes  an  issue,  but  it  is  testimony  in  the 
case  called  for  by  complainant,  proving  the  issue  for  de- 
fendants; audit  must  be  overthrown  by  the  testimony  of  two 
witnesses,  or  the  testimony  of  one  witness,  and  circum- 
stances equivalent  to  another,  or,  at  least,  sufficient  to  make  a 
preponderance  of  testimony  in  favor  of  complainant.  Solic- 
itors, generally,  in  this  circuit,  seenl  to  overlook  the  great 
disadvantages  under  which  they  often  labor,  in  not  waiving 
an  answer  under  oath  in  equity  cases,  now  that  the  com- 
plainant and  defendant  are  themselves  both  competent  wit- 
nesses, and  can  be  orally  examined  under  Equity  Bule  67, 
where  the  complainant  can  get  the  evidence  of  his  opponent, 
fresh  from  him  in  person,  under  a  sharp  and  pressing 
examination,  instead  of  having  it  deliberately  shaped  by, 
and  cautiously  arranged  and  shaded  for  him,  by  his  solicitor, 
at  his  leisure,  in  his  office.     Besides,  when  examined,  orally. 
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as  a  witness,  the  defendant  counts  but  one;  and  the  com- 
plainant maj  offer  himself  in  opposition  as  to  matters  within 
his  knowledge,  if  he  swerves  in  the  least  particular  from  the 
truth;  while,  if  called  upon  to  answer  a  bill  of  discovery 
under  oath,  the  defendant's  answer,  if  responsive  to  the 
allegations  of  the  bill,  must  be  overthrown  by  the  evidence 
of  two  witnesses,  or  of  one  witness  and  other  circumstances 
equivalent  to  a  second.  Besides,  if  complainant  has  other 
evidence  sufficient  to  overthrow  defendant's  answer  under 
oath,  he  has  no  occasion  for  a  discovery.  It  would  seem  that 
a  discovery  by  answer  under  oath,  may,  now,  be  advanta- 
geously  waived  by  the  complainant  in,  at  least,  a  great 
majority  of  cases.  No  stick  discovery  is  needed  when  the 
proofs  can  be  otherwise  made,  and  when  it  cannot  be  thus 
made,  the  evidence  can  be  brought  out,  ordinarily,  much 
more  advantageously  to  the  complainant,  and  less  effectively 
for  the  defendant,  by  a  skillful,  sharp  oral  examination  of  the 
defendant  as  a  witness.  Since  I  have  occupied  a  seat  on 
the  circuit  court  bench,  I  have  been  surprised,  to  see  how 
carelessly,  if  not  recklessly,  or  ignorantly,  solicitors  for  com- 
plainants, often,  not  to  say,  generally,  throw  away  the  ad- 
vantages  of  their  position  by  not  waiving  an  answer  to  a 
bill  in  equity  under  oath.  In  this  case  there  was  no  positive 
testimony  that  defendants  made,  or  sold,  the  boots.  Only 
one  witness  testified  that  he  thought  his  firm  bought  the 
boots  of  defendants.  I  am  compelled  to  say,  that  this  testi- 
mony is  insufficient  to  overthrow  the  positive  denials  of  the 
answer,  or  to  establish  an  infringement.  The  burden  was 
on  the  complainant,  to  show  that  fact  by  affirmative  evi- 
dence. It  is  not  necessary  to  investigate  the  other  points. 
The  bill  is  dismissed  on  the  grounds,  alone,  of  an  insuffi- 
ciency of  the  evidence  to  show  an  infringement;  and  failure, 
also,  to  show  an  infringement  before  the  filing  of  the  bill. 
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United  States  v.  William  Martin. 

ClBOUIT  OoTTBTy   DiSTBIGT  OF   ObBOON. 

Fbbsuabt  3,  1888. 

1.  Indian  Country — Umatilla  Agency. — Since  the  repeal  of  section  1  of 

the  Indian  intercourse  act  of  1834,  (4  stat.  129),  by  section  5596  of  the 
R.  S.,  the  only  Indian  country  in  the  United  States  within  the  purview 
of  that  phrase,  as  used  in  chapter  4,  title  28,  of  the  R.  S.  are  the  tracts 
of  land  set  apart  by  the  authority  of  the  United  States,  for  the  exclu- 
sive use  and  occupancy  of  particular  Indian  tribes,  and  known  as  Indian 
reservations:  and  the  Umatilla  reservation  in  Oregon  is  such  Indian 
country. 

2.  Ckimks  Committsd  by  or  against  an  Indian. — In  the  exercise  of  its 

constitutional  power  to  regulate  intercourse  with  the  Indian  tribes,  con- 
gress may  define  and  punish  crimes  committed  by  white  men  upon  the 
person  or  property  of  an  Indian,  and  vice  versa  within  as  well  as  without 
the  limits  of  a  state. 
8.  Murder  on  the  Umatilla  Reservation. — Congress  having  provided 
for  the  punishment  of  murder  committed  in  the  Indian  country  (sections 
2145,  5329,  R.  S.),  the  United  States  circuit  court  for  the  district  of 
Oregon  has  jurisdiction  of  the  crime  of  marder  committed  on  the  Uma- 
tilla reservation  by  an  Indian  upon  a  white  man;  and  therefore  it  is  a 
violation  of  section  5,398  of  the  R.  S.,  for  any  one  to  resist  or  obstruct 
the  execution  of  an  order  made  by  a  circuit  court  commissioner,  engaged 
in  the  examination  of  an  Indian  charged  before  him  with  the  commission 
of  murder,  under  such  circumstances. 

Before  Deadt,  District  Jadge. 

James  F.  Watson,  for  the  United  States. 

H.  T.  Tkompson,  for  the  defendant. 

Deaby,  J.  On  January  9,  1883,  an  information  was  filed 
in  this  court  by  the  district  attorney,  charging  the  defend- 
ant with  a  yiolation  of  section  6398  of  the  Bevised  Statutes 
which  enacts:  "Every  person  who  knowingly  and  willfully 
obstructs,  resists  or  opposes  any  officer  of  the  United  States 
in  serving  or  attempting  to  serve  or  execute  any  mesne  pro- 
cess or  warrant,  or  any  rule  or  order  of  any  court  of  the 
United  States,  or  any  other  legal  or  judicial  writ  or  process, 
or  assaults,  beats,  or  wounds  any  officer  or  other  person 
duly  authorized,  in  serving  or  executing  any  writ,  rule,  or- 
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der,  process,  or  warrant,  shall  be  imprisoned  not  more  than 
twelve  months,  and  fined  not  more  than  three  hnndred  dol- 
lars." 

The  information  contains  two  counts.  The  first  one  al- 
leges that  on  December  18,  1882,  in  this  district,  two 
Indians,  namely,  Petens  and  Capsnalla,  being  then  and 
there  under  the  charge  of  an  Indian  agent,  were  duly  ar- 
rested by  the  marshal  of  this  district,  upon  a  warrant  duly 
issued  by  a  commissioner  of  the  circuit  court  for  this  dis- 
trict, upon  a  charge  of  murder  committed  by  said  Indians, 
in  killing  one  Charles  Mulheren,  a  white  man,  upon  the 
Umatilla  Indian  reservation,  in  this  district,  and  were,  by 
the  order  of  said  commissioner,  duly  committed  to  the  jail 
of  Umatilla  county,  for  examination  before  him  on  said 
charge,  the  defendant  being  then  and  there  the  keeper  of 
said  jail;  and  that  afterwards,  on  December  19,  said  com- 
missioner duly  made  and  delivered  to  the  deputy  of  said 
marshal  an  order,  commanding  him  to  bring  said  Indians 
before  him  for  examination  upon  the  charge  aforesaid,  who 
then  and  there  attempted  to  execute  the  same,  but  was  pre- 
vented from  so  doing  by  the  defendant,  who  knowingly  and 
willfully  ref ased  to  deliver  said  Indians  to  said  deputy,  and 
by  force  and  violence  prevented  the  latter  from  executing 
said  order. 

The  second  count  alleges  that  the  defendant  obstructed 
an  officer  in  the  execution  of  process  in  the  case  of  two 
other  Indians,  namely:  Ah  Hoot^nd  Weet  Snoot,  charged 
before  said  commissioner  on  December  7,  1882,  with  the 
killing  of  said  Charles  Mulheren,  on  said  reservation,  on 
which  day  they  were  duly  committed  by  the  order  of  said 
commissioner  to  the  custody  of  P.  McDowell,  the  keeper  of 
the  town  jail  of  Pendleton,  in  said  county,  for  examination 
on  said  charge;  and  that  on  December  18,  the  defendant 
took  said  Indians  from  the  custody  of  said  jailor  of  Pendle- 
ton— they  being  then  and  there  in  the  custody  of  the  latter 
under  the  order  of  the  said  commissioner. 

Upon  the  filing  of  the  information  a  warrant  issued  upon 
which  the  defendant  was  arrested,  and  held  to  bail  in  the 
sum  of  one  thousand  dollars.    The  defendant  demurs  to 
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the  information,  and  for  cause  alleges  sabstantiallj  that 
'*  the  coarts  of  the  United  States  do  not  have  jnrisdiotion 
to  try  the  Indians  named  in  the  information  for  the  crime 
with  which  they  are  charged/*  and  therefore  the  order  or 
process  which  the  officer  was  attempting  to  execute  was 
void,  and  not  within  the  purview  of  the  statute. 

The  question  made  by  this  demurrer  was  considered  and 
decided  by  this  court  in  United  States  y.  Bridleman^  7  Saw. 
243 — an  information  charging  a  white  man  with  stealing 
from  an  Indian  on  this  same  reservation.  In  that  case  it 
was  held  that  this  court  has  jurisdiction  of  a  crime  com- 
mitted on  tlie  Umatilla  reservation,  by  a  white  man,  upon 
the  person  or  property  of  an  Indian  and  vice  versa;  pro- 
vided the  crime  is  defined  by  a  law  of  the  United  States 
directly  applicable  to  the  Indian  country,  or  made  so  by 
sections  2145-2146  of  the  Revised  Statutes,  which  enact: 

'*  Sec.  2145.  Except  as  to  crimes,  the  punishment  of  which 
is  expressly  provided  in  this  title  [28],  the  general  laws  of 
the  United  States  as  to  the  punishment  of  crimes  committed 
in  any  place  within  the  sole  and  exclusive  jurisdiction  of 
the  United  States,  except  the  district  of  Columbia,  shall 
extend  to  the  Indian  countrv." 

''Sec.  2146.  The  preceding  section  shall  not  be  con- 
strued to  extend  to  crimes  committed  by  one  Indian  against 
the  person  or  property  of  another  Indian,  nor  to  any  Indian 
committing  any  o£Fence  in  the  Indian  country,  who  has  been 
punished  by  the  local  law  of  the  tribe,  or  to  any  case  wher^, 
by  treaty  stipulations,  the  exclusive  jurisdiction  over  such 
offences  is  or  may  be  secured  to  the  Indian  tribes  respec- 
tively." 

The  punishment  of  the  crime  of  murder,  committed  in  a 
place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  is  provided  for  in  section  6339  of  the  Revised 
Statutes,  which  enacts:  ''Every  person  who  commits  mur- 
der within  any  fort,  arsenal,  dockyard,  magazine,  or  in  any 
other  place,  or  district  of  country,  under  the  exclusive  ju- 
risdiction of  the  United  States,  *  *  *  shall  suffer  death." 
This  section  is  made  applicable  to  the  Indian  country  by 
section  2145  of  the  Revised  Statutes,  «t4pra;  andif  theUma« 
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tilla  reseryatioQ  is  "Indian  conn  try''  within  the  purview  of 
the  statute,  the  United  States  circuit  court  for  this  district 
has  jurisdiction  to  try  these  Indians  upon  this  chai-ge  of 
murder. 

That  the  reservation  is  Indian  country  was  held  in  Uniied 
Slateis  y.  Bridleman^  mpra.  In  that  case  the  origin  of  this 
reservation  and  the  power  of  congress  to  regulate  inter- 
course with  the  Indian  tribes  was  stated  as  follows:  "On 
June  9,  1855,  a  treaty  was  made  with  the  Walla  WaUa, 
Gayuse,  Umatilla,  and  other  tribes  and  bands  of  Indians  in 
Oregon  and  Washington  territory,  by  which  the  reservation 
in  question  was  set  apart  for  the  exclusive  use  of  the 
Indians,  in  consideration  of  their  ceding  their  right  to  a 
large  extent  of  country.  The  treaty  (12  Stat.  945),  pro- 
vides that  the  reservation  'shall  be  set  apart  as  a  residence 
for  said  Indians,  which  tract  for  the  purposes  contemplated 
shall  be  held  and  regarded  as  an  Indian  reservation;  *  *  * 
all  of  which  tract  shall  be  set  aparC,  and,  so  far  as  neces- 
sary, surveyed  and  marked  out  for  their  exclusive  use;  nor 
shall  any  white  person  be  permitted  to  reside  upon  the  same 
without  permission  of  the  agent  and  superintendent.'" 

"On  February  U,  1859  (11  Stat.  383),  the  state  of 
Oregon,  with  exterior  boundaries,  including  the  Umatilla 
reservation,  was  'received  into  the  union  on  an  equal  foot- 
ing with  the  other  states  in  all  respects  whatever,'  without 
any  proviso  or  provision  concerning  the  Indians  or  Indian 
reservations  therein." 

"On  March  8, 1859,  the  treaty  was  ratified  by  the  senate, 
and  on  April  11th  it  was  proclaimed  by  the  president.  The 
power  to  regulate  commerce  with  the  Indian  tribes  (U.  S. 
Con.,  art.  1,  sec.  8)  includes  not  only  traffic  in  commodities, 
but  intercourse  with  such  tribes — the  personal  conduct  of 
the  white  and  other  races  to  and  with  such  tribes  and  the 
numbers  thereof,  and  vice  veraa.*^  (Oihhons  ▼•  Ogden^  9 
Wheat.  189;  VnUed  Slates  v.  HoUiday,  3  Wall.  416.) 

"If  the  power  to  regulate  the  intercourse  between  the 
Indian  and  the  white  man  includes  the  power  to  punish  the 
latter  for  giving  the  former  a  drink  of  spirituous  liquor 
within  the  limits  of  a  state,  as  it  undoubtedly  does  {Uniied 
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States;^.  HoUiday,  supra),  then  it  must  follow  that  the  power 
to  regulate  snch  intercourse  extends  to  and  inclndes  the 
power  to  panish  any  other  act  of  a  white  man  having  or 
taking  effect  upon  the  person  or  property  of  an  Indian, 
within  snch  limits,  and  v^ice  versa,  even  to  the  taking  of 
life.'* 

"  It  is  admitted  that  the  power  of  congress  to  provide  for 
the  punishment  of  an  act,  as  a  crime,  is  limited  to  the  sub- 
jects and  places  peculiar  to  the  national  government.  Its 
power  to  do  so  arises  from  the  locality  of  the  act  in  ques- 
tion, when  it  is  committed  in  a  place  within  the  exclusive 
jurisdiction  of  the  United  States,  as  its  territories,  forts, 
arsenals,  etc.,  and  from  the  subject,  when  the  punishment 
is  imposed  as  a  means  of  carrying  into  execution  or  en- 
forcing any  of  the  powers  expressly  granted  to  congress  by 
the  constitution — as  the  power  to  lay  and  collect  taxes,  to 
borrow  money,  to  regulate  commerce,"  etc. 

**  This  intercourse  is  a  subject  of  federal  jurisdiction,  the 
same  as  the  naturalization  of  aliens,  the  subject  of  bank- 
ruptcies, or  the  establishment  of  post-o£Sces,  and  therefore 
congress  may  pass  laws  regulating  or  even  forbidding  it, 
and  providing  for  the  punishment  of  acts  or  conduct  grow- 
ing out  of  it  or  connected  therewith,  resulting  in  injury 
either  to  the  Indian  or  the  other  party,  or  calculated  to  in- 
terrupt or  destroy  its  peaceful  or  beneficial  character." 

**  Upon  the  national  government  is  devolved  the  power 
atid  duty  to  supervise  and  control  the  intercourse  between 
the  Indians  and  its  citizens,  so  that,  so  far  as  possible,  each 
may  be  protected  from  wrong  and  injury  by  the  other;  and 
in  the  exercise  of  this  power  and  the  performance  of  this 
duty,  it  is  not  limited  or  restrained  by  the  fact  that  the  In- 
dians are  within  the  limits  of  a  state.  The  Indians  were 
here  before  the  state  was,  and  the  state  was  formed  and  ad- 
mitted into  the  union  subject  to  their  right  to  remain  here, 
and  the  power  of  congress  oyer  the  intercourse  between 
them  and  the  people  of  the  state,  until  they  are  removed, 
or  become  a  part  of  the  latter,  through  the  agency  or  with 
the  consent  of  the  United  States." 

By  this  treaty,  which  was  ratified  after  the  admission  of 
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the  state  into  the  union,  and  took  e£Fect  by  relation  from 
the  date  of  its  signing,  {United  SicUes  y.  Beynea,  9  How. 
U3;  Davis  v.  The  Police  Court,  Id.  285;  Haver  v.  Yaker,  9 
Wall.  34)  this  Umatilla  reservation  was  set  apart  for  the 
*' exclusive  use*'  of  the  Indians  named;  and  no  white  per- 
son was  allowed  ''to  reside  upon  the  same,"  without  the 
permission  of  the  United  States.  And  this  treaty,  like 
every  other  made  by  the  authority  of  the  United  States,  is 
the  supreme  law  of  the  land.  (U.  S.  Con. ,  art.  YI,  subd. 
2;  Worcester  v.  Oeorgia,  6  Pet.  515.) 

In  United  States  v.  Forty-three  GaUoiis  of  Whisky,  93  U.  8. 
188,  Mr.  Justice  Davis,  speaking  for  the  supreme  court, 
says:  The  power  to  regulate  commerce  with  the  Indian 
tribes,  is  ''as  broad  and  free  from  restrictions  as  that  to 
regulate  commerce  with  foreign  nations;  that  it  is  not  con- 
fined to  any  locality,"  but  "  its  existence  necessarily  implied 
the  right  to  exercise  it,  whenever  there  was  a  subject  to  act 
upon,  although  within  the  limits  of  a  state."  Thus  a  treaty 
with  a  foreign  nation  may  provide  that  the  subjects  of  such 
nation  may  take  real  property  situated  in  the  United  States 
by  devise  or  descent,  and  although  this  may  contravene  the 
law  of  the  state  where  the  property  is  situated,  such  law 
must  yield  to  the  treaty  which  the  constitution  makes  su- 
preme.    (Id.  197.) 

It  may  be  conceded  that  the  admission  of  Oregon  into 
the  union  upon  an  equality  with  the  other  states,  without 
any  special  reservation  of  jurisdiction  over  the  place  then 
known  and  occupied  as  the  Umatilla  Indian  reservation,  ex- 
tended the  jurisdiction  of  the  state  thereover  as  to  all  sub- 
jects constitutionally  within  its  power  of  legislation — such 
as  a  crime  committed  thereon  by  one  white  man  upon  an- 
other, and  it  may  be  by  one  Indian  upon  another. 

But  the  subject  of  the  intercourse  between  the  Indians 
and  other  people  in  Oregon,  still  remained  a  matter  within 
the  jarisdictiou  of  the  United  States,  just  as  much  as  when 
the  country  was  a  territory.  In  the  case  of  the  United  Stales 
y.  Ijealheis,  6  Saw.  17;  and  the  United  States  v.  Sturgeon^  Id. 
29,  it  was  held  in  the  district  court  of  Nevada  that  an  Indian 
reservation,  established  in  Nevada  on  March  3,  1873 — after 
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the  admission  of  the  state  into  the  union — by  a  mere  exec- 
utive order  for  '^  the  use  "  of  certain  Indians,  and  afterwards 
incidentally  recognized  as  such  by  congress,  was  "  Indian 
country/'  within  the  meaning  of  sections  2139  and  2148  of 
the  Bevised  Statutes,  providing  for  the  punishment  of  per- 
sons who  reside  or  trade  in  the  Indian  country  without 
license,  or  return  thither  after  being  removed  therefrom,  or 
introduce  spirituous  liquors  into  such  country,  or  dispose 
of  the  same  to  an  Indian  therein.  On  error  from  the  cir- 
cuit to  the  district  court  both  these  cases  were  af&rmed  by 
Judge  Sawyer. 

lu  this  case,  the  government  of  the  United  States,  in  the 
exercise  of  its  constitutional  power  to  regulate  trade  and  iu- 
tercourse  with  the  Walla  Walla,  Gayuse,  Umatilla,  and  other 
tribes  and  bands  of  Indians  in  Oregon  and  Washington  ter- 
ritory, through  the  action  of  the  proper  officers,  established 
this  reservation,  while  yet  the  state  was  a  territory,  and  ne- 
gotiated a  treaty  with  these  Indians,  by  the  terms  of  which, 
they  were  to  reside  thereon,  separate  and  apart  from  the 
whites,  under  the  care  and  direction  of  the  general  govern- 
ment. The  state  was  admitted  into  the  union  without  any 
provision  on  the  subject,  pro  or  con;  but  immediately  there- 
after the  treaty  was  ratified  by  the  senate,  and  became  the 
supreme  law  of  the  land.  Nothing  has  since  been  done  to 
modify  it  or  limit  its  operation.  The  reservation  has  been 
exclusively  occupied  by  the  Indians,  under  the  treaty,  ever 
since  they  first  went  upon  it,  and  congress  has  continually 
recognized  it  by  annual  appropriations,  in  pursuance  of  the 
treaty  stipulations,  for  its  support  and  the  maintenance  of 
an  agent  for  the  Indians  thereon. 

The  case  is  on  all  fours  with  the  Nevada  cases,  except 
that  this  reservation  was  established  by  treaty  instead  of  an 
executive  order,  and  that  the  crime  alleged  to  have  been 
committed  by  these  Indians  is  murder.  But  the  difference 
in  the  mode  of  establishing  the  two  reservations  is  not  ma- 
terial, and  if  it  were,  this  reseiTation  has  more  claim  to  be 
considered  ''Indian  territory"  on  that  ground,  than  the 
Nevada  one.  And  the  punishment  of  murder  committed  in 
the  Indian  country  by  the  killing  of  a  white  man  by  an  In- 
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dian,  and  vice  versa,  is  as  plainly  provided  for  in  Bection 
2145  of  the  Revised  Statufces  as  either  of  the  crimes  charged 
in  United  States  v.  Leathers,  and  Untied  States  v.  Sturgeon^ 
supra.  Indeed,  the  only  point  in  the  case  that  is  at  all  open 
to  argament,  is  the  question,  whether  the  Umatilla  respnra- 
tion  is  Indian  country  or  not. 

It  is  admitted  that  there  is  no  express  definition  in  the 
Revised  Statutes,  as  there  ought  to  be,  of  what  constitutes 
'  Indian  country.  Section  1  of  the  intercourse  act  of  Jaue 
30,  1834  (4  Stat.  729)  defining  the  boundaries  of  the  then 
Indian  country  has  been  repealed  by  section  6596  of  the 
Revised  Statutes. 

In  the  progress  of  legislation  for  and  the  occupation  of 
the  country  included  therein,  it  had  before  that  time  become 
practically  obsolete.  And  now,  unless  the  tracts  of  country 
included  in  the  reservations  established  by  the  general 
government  for  the  exclusive  use  and  occupation  of  the  sev- 
eral Indian  tribes,  are  "Indian  country,'*  there  is  none  in 
the  United  States,  and  all  the  provisions  in  the  revised  stat- 
utes relating  to  it  and  providing  for  the  punishment  of  crimes 
committed  therein  are  nugatory  and  without  effect  for  want 
of  a  subject  to  operate  on.  But  so  long  as  there  is  any 
reasonable  ground  to  hold  otherwise,  this  court  cannot  as- 
sume that  congress  was  fatuous  enough  to  enact  chapter  4 
of  title  28  of  the  Revised  Statutes,  concerning  the  "  govern- 
ment of  the  Indian  country,'*  when  there  was  no  Indian 
country  to  govern. 

Ever  since  the  phrase  "  the  Indian  country  "  found  its  way 
into  the  federal  legislation,  it  has  been  used  to  signify  not 
only  a  place  or  tract  of  country  actually  occupied  by  Indians, 
but  also  a  tract  so  occupied  by  them  and  set  apart  or  desig- 
nated as  exclusively  for  their  use  under  and  by  the  author- 
ity of  the  United  States.  In  the  progi*ess  of  time  what  are 
known  as  ''  the  Indian  reservations  "  have  come  to  be  the 
only  country  so  occupied  by  them;  and  these  now  constitute 
the  Indian  country  of  the  United  States,  and  there  is  no 
other.  And  they  are  such  in  both  law  and  fact.  In  Fofiy4hres 
Gallons  of  Brandy,  11  Fed.,  Ref.  47,  Mr.  Justice  McCrary  held 
that  section  1  of  the  intercourse  act  of  1834,  supra,  was  re- 
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pealed  by  section  5596  of  the  Beyised  Statutes,  and  that  ia 
his  judgment  the  phrase  "  Indian  country  "  as  used  in  the 
Revised  Statutes  now  only  includes  "  that  portion  of  the 
public  domain  which  is  set  apart  as  a  reserration,  or  as  res- 
ervationsy  for  the  use  and  occupancy  of  the  Indians,  and 
not  the  whole  vast  extent  of  the  national  domain  to  which 
the  Indian  title  has  not  been  extinguished. "  Upon  a  re- 
hearing of  this  case  (14  Fed.  Bep.  539)  the  learned  judge 
said:  ''An  Indian  reservation  is  a  part  of  the  public  domain 
set  apart  by  proper  authority  for  the  use  and  occupation  of 
a  tribe  of  Indians.  It  may  be  set  apart  by  an  act  of  con- 
gress, by  treaty,  or  by  executive  order."  See  also  upon 
this  point  United  States  y,  Bridleman;  United  States  v.  Leath^ 
erSy  and  United  States  v.  Sturgeon^  supra. 

All  the  authorities  cited  by  counsel  for  defendant,  namely: 
United  States  v.  Ward,  1  Wool.  17;  United  States  v.  Yellow 
Sun,  I  Dill.  271;  and  United  States  v.  McBratney,  104  U.  S. 
621,  except  the  latter,  were  cited  and  examined  in  United 
Slates  Y.  Bridleman,  supra,  and  shown  not  to  be  in  conflict 
with  this  conclusion.  In  McBraJtnejfs  Case,  the  defendant, 
a  white  man,  was  convicted  in  the  circuitcourt  of  the  United 
States  for  the  district  of  Colorado,  of  the  murder  of  a  white 
man  upon  the  Ute  Indian  reservation,  the  same  being  within 
the  state  of  Colorado.  Upon  a  motion  in  arrest  of  judg- 
ment, the  opinions  of  the  circuit  justice  and  district  judge 
were  opposed  upon  the  question  of  whether  the  circuit 
court  had  jurisdiction  of  the  crime  of  murder  committed 
under  those  circumstances;  and  the  same  was  certified  to 
the  supreme  court,  who  answered  it,  by  Mr.  Justice  Gray, 
in  the  negative. 

But  that  case  does  not  touch  the  question  under  con* 
sideration  here.  It  is  not  claimed  in  this  case  that 
the  United  States  has  any  other  jurisdiction  over  this 
reservation  than  that  which  is  incident  to  its  power  to 
regulate  the  intercourse  between  the  whites  and  Indians 
thereon.  Of  course,  this  does  not  include  the  case  of  a 
crime  committed  there  by  one  white  man  upon  another,  for 
that  is  a  matter  which  does  not  concern  or  a£fect  such  in- 
tercourse. And  therefore  Mr.  Justice  Gray,  in  the  con- 
31 
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elusion  of  bis  opinion,  is  careful  to  say  tbat  the  decision  in 
that  case  does  not  affect  any  question  ''as  to  the  pnnish- 
nieut  of  crimes  committed  by  or^  against  Indians.** 

The  case  of  the  State  y.  DooUater,  37  Wis.  278,  was  also 
cited  by  counsel  for  defendant.  In  that  it  was  decided  that 
the  state  had  jurisdiction  of  the  crime  of  adultery  committed 
on  the  Oneida  reservation,  in  Wisconsin,  by  an  Indian  man 
with  a  white  woman;  but  that  does  not  touch  the  question 
of  whether  the  United  States  has  jurisdiction  of  the  crime 
of  murder  committed  on  the  Umatilla  reservation  by  an 
Indian  upon  a  white  man. 

The  demurrer  is  overruled,  and  the  defendant  is  ordered 
to  appear  for  arraignment. 


Patrick  Kelly  v.  George  K.  Porter  et  al. 

CiBCUiT  Court,  District  of  California. 
February  5,  1883. 

1.  LicENSB  Pending  Application  fob  Patent — ^Modified  Claims.  ~ An 

inventor  filed  in  the  patent  oflSce  his  specifications,  claims,  and  applica- 
tion for  a  patent.  He  then  entered  into  a  contract  with  other  parties, 
describing  his  invention,  setting  forth  therein  that  he  had  filed  his  ^eci- 
fications  and  application  for  a  patent,  and  granting  **  the  exclusive  right 
and  privilege  of  manufacturing  and  selling  the  aforesaid  goods  under  asKif 
patent  thcU  he  migJU  obtain  by  or  through  hia  appUcation  trfortaaJUL,'^  in  a 
large  tract  of  territory  described.  Afterwards,  upon  the  requirement 
of  the  commissioner,  the  claims  appended  to  the  specifications  lEfere  mod- 
ified, and  in  accordance  with  such  modified  claims  the  patent  issued. 
Held:  That  the  license  covered  the  patent  issued  upon  the  claims  as 
modified. 

2.  License,  When  Ibreyogable. — A  license  to  use  a  patent  given  pend- 

ing the  application  for  its  issa<),  unlimited  as  to  time,  and  providing, 
only,  that  it  should  be  void  on  failure  to  obtain  the  patent,  wheron  the 
licensor  covenants  to  protect  the  licensee  *'  against  any  and  aU  persons, 
during  the  term  of  the  application  for  a  patent,  as  aforesaid,  and  cjter 
he  shcdl  have  obtained  a  patent  from  the  United  States  government,  ss 
aforesaid,"  is  irrevocable  by  the  licensor,  without  the  consent  of  the 
licensee. 

3.  LiCENSBB   NOT  AN  Infbinoeb. — A  party  manufacturing  and  seDiog  a 

patented  article,  in  pursuance  of  the  terms  of  a  licensee  from  the  pat- 
entee, cannot  be  held  liable,  as  an  infringer. 
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4.  Licenses  Onlt  Liable  vob  Rotaltt. — ^The  only  remedy  of  a  patentee 

against  a  party  manufacturing  under  a  license,  is  upon  the  contract 
granting  the  license  for  the  royalty  agreed  upon. 

5.  Jurisdiction — License. — An  action  by  the  patentee  against  his  licensee 

for  the  stipulated  royalty,  presents  no  question  of  patent  law,  and  no 
subject-matter,  which  can  give  the  national  courts  jurisdiction  on  that 
ground. 

Before  Sawyeb,  Circuit  Judge. 

The  contract  construed  is  as  follows: 

"Whereas,  Mr.  P.  Kelly,  of  the  city  and  county  of  San 
Francisco,  and  state  of  California,  has  applied  for  and  is 
now  endeavoring  to  obtain  from  the  United  States  govern- 
ment a  patent  on  or  for  the  inserting  of  an  elastic  behind 
the  ankle  of  short  legged  bootees  or  gaiter  boots,  of  which 
said  Kelly  claims  to  be  the  originator  and  inventor,  to- 
gether with  all  his  style  and  cut,  as  in  his  plans  and  specifi- 
cations accompanying  said  application  set  forth;  and  where- 
as. Porter,  Oppenbeimer,  Slessinger  &  Co.,  of  the  city, 
county,  and  state  aforesaid,  are  desirous  of  manufacturing 
and  selling  men's,  youths',  and  boys^  goods,  and  inserting  an 
elastic  behind  the  ankle,  as  aforesaid,  therefore  the  said  P. 
Kelly  hereby  covenants  and  agrees  to  give  and  grant  to  the 
said  Porter,  Oppenheimer,  Slessinger  &  Co.,  the  exclusive 
right  and  privilege  of  manufacturing  and  selling  the  afore- 
said goods  under  any  patent  that  he  may  obtain  by  or 
through  his  applications  as  aforesaid,  in  the  state  and  terri- 
tories of  California,  Oregon,  Nevada,  Montana,  and  Colo- 
rado, Idaho,  Washington,  and  Utah;  but  the  said  Kelly 
hereby  reserves  the  right  to  manufacture  said  goods  for  re- 
tail purposes  in  his  ownstore.  And  the  said  Porter,  Op- 
penheimer, Slessinger  &  Co.  hereby  covenant  and  agree  to 
pay  to  the  said  P.  Kelly  the  sum  of  three  dollars  per 
dozen  (of  twelve  pairs)  as  royalty  for  the  privilege  of  man- 
ufacturing and  selling  said  goods  as  aforesaid,  for  all  other 
kinds  of  goods  made  and  sold  by  them  as  aforesaid.  But 
it  is  hereby  agreed  that  no  royalty  shall  be  paid  to  said  P. 
Kelly  for  any  goods  manufactured  by  Porter,  Oppenheimer, 
Slessinger  &  Go.  for  the  said  P.  Kelly.  And  it  is  further 
^reed,  that  any  goods  made  and  sold  as  aforesaid  by  Por- 
ter, Oppenheimer^  Slessinger  &  Co.  shall  be  sold  by  them 
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on  the  conditions  that  the  party  purchasing  the  same  shall 
not  sell  such  goods  at  retail  in  the  city  and  county  of  San 
Francisco,  except  by  the  said  P.  Kelly.  And  the  said  P. 
Kelly  further  coyenauts  and  agrees  that  for  and  in  consider- 
ation of  the  royalty  paid  to  him  as  aforesaid,  that  he,  the 
said  Kelly,  will  protect  the  said  Porter,  Oppenheimer, 
Slessinger  &  Co.  in  the  rights  hereby  granted  as  aforesaid, 
against  any  and  all  persons  during  the  term  of  the  application 
for  a  patent  as  aforesaid,  and  after  he  shall  hare  obtained 
a  patent  from  the  United  States  government  as  aforesaid. 
And  it  is  farther  agreed  by  and  between  the  parties  hereto, 
that  if  the  said  P.  Kelly  from  any  cause  fails  to  obtain  a 
p&tent  as  aforesaid,  or  does  not  protect  said  Porter,  Oppen- 
heimer,  Slessinger  &  Go.  in  the  manufacturing  and  selling 
said  goods  as  aforesaid,  then,  and  in  that  event,  the  said 
Porter,  Oppenheimer,  Slessinger  &  Co.  shall  not  pay  unto 
the  said  P.  Kelly  any  sum  or  royalty  for  the  privilege  here- 
by granted.  And  if  the  claims  by  Kelly  for  a  patent  are 
rejected  by  the  United  States  government.  Porter,  Oppen- 
heimer, Slessinger  &  Co.  shall  not  pay  unto  the  said  Kelly 
any  royalty  from  and  after  the  date  of  the  rejection  of  his 
claims  for  a  patent  as  aforesaid.  And  in  the  event  the  said 
P.  Kelly's  claims  for  a  patent,  as  aforesaid,  are  rejected  by 
the  United  States  government,  then  this  agreement  shall 
cease,  and  become  null  and  void.  And  it  is  further  agreed, 
by  and  between  the  parties  hereto,  that  if  the  said  P.  Kelly 
obtains  a  patent  as  aforesaid,  then  and  in  that  event,  the 
royalty  of  one  dollar  and  fifty  cents,  to  be  paid  as  afore- 
said, may  be  changed  in  any  manner  that  the  parties  hereto 
may  agree  upon. 

''  Porter,  Oppenheimkb,  Slessinoeb  &  Co.      [seal.] 
"P.Kelly.  [seal.] 

*'  Signed,  sealed,  and  delivered  in  presence  of 

''JohnHedt. 

•'  San  Francisco,  March  8,  1879." 

JVhecUon  &  Harpham^  for  complainants. 
Boone  <jc  Miller^  for  defendant 
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Sawyer,  Circait  Judge,  •delivering  an  oral  decision.  This  . 
is  a  demarrer  to  a  bill  in  equity  to  enjoin  the  infringement 
of  a  patent.  The  bill  was  originally  filed  without  setting 
out  a  contract,  which  existed  between  the  parties;  aad  de- 
fendants by  plea  set  it  up  as  a  defense.  The  complainant, 
then,  amended  his  bill,  and  set  out  the  contract*  The  de- 
fendants rely  upon  this  contract,  claiming  that  it  is  a 
license,  and  that  the  alleged  infringement  of  the  complain- 
ant's patent,  is,  merely  manufacturing  and  selling  the  pat- 
ented articles  under  and  by  authority  of  that  license. 

The  complainant  insists  under  the  bill,  as  now  drawn, 
that  it  appears  that  the  patent,  as  issued,  is  not  covered  by 
the  license,  because  there  was  a  change  made  in  the  claims 
of  the  original  application  for  the  patent,  so  that  they  differ 
in  the  patent  issued  from  the  claims  as  they  existed  in  the 
application,  when  the  specifications  were  first  filed,  and  at 
the  date  when  this  contract  was  entered  into.  The  commis- 
sioner of  patents  refused  to  grant  the  patent  on  the  claims 
as  first  made,  and  they  were,  therefore,  modified,  and  the 
patent  was  finally  issued  on  the  modified  claims,  based  upon 
the  original  application,  and  specifications. 

The  complainant's  counsel  insist,  in  the  first  place,  that 
the  license  does  not  extend  to  the  patent  as  issued.  But  I 
think  he  is  mistaken  in  that  proposition.  In  the  license 
the  invention  is  described,  and  the  facts  set  forth,  that  the 
inventor  has  made  his  application  for  a  patent,  and  filed  his 
specifications;  and  the  license  is  then  granted,  ''with  the 
exclusive  right  and  privilege  of  manufacturing  and  selling 
the  aforesaid  goods  under  any  paierU  that  he  (the  inventor) 
may  obtain  by  or  through  his  application,  as  aforesaid,  in  the 
states  and  territories  of  California,  Oregon,  Nevada,  Mon- 
tana, Colorado,  Idaho,  Washington,  and  Utah."  The  only 
change  made  in  the  application,  was,  in  respect  to  the  claims, 
which  change  was  made  pursuant  to  the  decision  of  the 
commissioner  that  the  invention  was  not  properly  covered 
by  the  claims,  as  originally  drawn.  The  patent  was  then 
issued  upon  the  original  application,  as  thus  amended,  for 
the  invention  described,  and  comes  plainly  within  the  terms 
of  the  contract  licensing  the  defendants  to  manufacture  and 
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sell  goods  ''  under  any  patent  that  lie  may  obtain  by  or 
through  his  application,** 

I  think,  therefore,  that  the  right  of  respondents  to  manii- 
factnre  and  sell  the  goods  described  is  established  bj  the 
license. 

But,  in  case  he  should  find  himself  mistaken  in  regard  to 
this  first  proposition,  complainant  next  alleges  in  his  bill, 
that  he  has  revoked  the  license;  that  he  has  served  upon 
the  defendants  a  written  revocation  of  it;  and  claims,  there- 
fore, that  the  license  has  ceased  to  be  operative.  Here  the 
question. arises,  as  to  whether,  or  not,  the  complainant  is  au- 
thorized to  make  such  a  revocation.  There  is  nothing  in 
the  license  which  authorizes  the  revocation,  or  limits  the 
time  that  the  license  is  tb  remain  in  force.  It  contains 
this  clause:  ''And  the  said  P.  Kelly  further  covenants  and 
agrees,  that  for  and  in  consideration  of  the  royalty  paid  to 
him  as  aforesaid,  he,  the  said  Kelly,  will  protect  the  said 
Porter,  Oppenheimer,  Slessinger  &  Co.,  in  the  rights  hereby 
granted,  as  aforesaid,  against  any  and  all  persons  during 
the  term  of  the  applvoaiionfor  a  patent  as  aforesaid,  and  a/ier 
he  shall  have  obtained  a  pateni/rom  the  United  States  govern- 
ment,  as  aforesaid.**  There  is  nowhere  in  the  contract  any 
limitation  as  to  time,  and  no  right  of  revocation  reserved  in 
terms.  The  only  other  clause  that  can  affect  the  question 
is:  ''In  the  event  the  said  P.  Kelly's  claims  for  a  patent, 
as  aforesaid,  are  rejected  by  the  United  States  government, 
then  this  agreement  shall  cease,  and  become  null  and  void.** 
Thus  it  is  provided  in  express  terms  under  what  circum- 
stances the  contract  shall  be  abrogated;  and,  having  named 
those  terms,  it  must  be  presumed  that  they  cover  all  the 
contingencies  contemplated  by  the  parties  upon  which  the 
contract  should  cease. 

The  defendants  agree  to  pay  the  royalty  for  all  the  goods 
they  manufacture,  embracing  the  invention  even  before  the 
patent  issued,  when  it  was  not  certain  that  a  patent  would 
ever  issue,  or  that  they  would  ever  be  under  any  obligation 
to  pay  a  rojalty;  and,  undoubtedly,  securing  the  right  to 
continue  to  manufacture  after  the  patent  should  issue,  was 
an  important  part  of  the  consideration  in  the  view  of  the 
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defendants,  ^hile  receinug  the  royalty  for  the  goods  mann- 
factared  before  the  patent  issued,  was,  doubtless,  deemed  of 
no  little  importance  by  the  parties'  applying  for  a  pateni 
It  may  have  been,  and,  doubtless,  was,  a  very  important  con- 
sideration in  the  view  of  both  parties .  The  great  extent  of 
territory  covered  by  the  license,  as  stated,  was  important 
and  valuable,  in  case  the  patent  should  issue,  and  it  is  pro- 
vided that  the  defendants  are  to  be  protected,  not,  only, 
during  the  pendency  of  the  application  for  the  patent,  but, 
also,  after  the  patent  should  issue,  showing  that  the  parties 
did  not  contemplate  any  revocation,  as  soon  as  the  patent 
should  be  obtained.  The  complainant  ought  not  to  be  per- 
mitted to  avail  himself  of  the  consideration  valuable  to 
himself,  and  then,  as  soon  as  the  patent  issued  and  became 
valuable,  repudiate  that  part  which  is  valuable  to  the  licensee. 

I  think  that  the  license  runs  for  the  entire  term  of  the 
patent,  and  I  do  not  think  the  complainant  has  a  right  to 
revoke  it,  there  being  no  stipulation  to  that  effect  within 
the  contract.  And  such,  I  think,  is  the  proper  construc- 
tion, upon  a  consideration  of  the  entire  contract.  I  find  no 
case,  however,  in  which  this  question  has  been,  directly,  de- 
cided; but  there  are  analogies  favoring  the  view  adopted. 
It  seems  to  me,  that  it  would  be  a  very  one-sided  contract; 
in  fact,  equivalent  to, no  contract  at  all,  if  the  complainant 
could,  on  the  very  next  day,  or  as  soon  as  the  patent  issued, 
revoke  it. 

I  think,  therefore,  that  this  license  is  irrevocable,  unless 
by  some  fault  of  the  parties,  or  by  their  mutual  consent. 
Being  irrevocable,  the  license  is  still  in  existence,  and  the 
defendants  are  manufacturing  under  that  license,  and  are, 
therefore,  not  liable  as  infringers. 

The  defendants  do  not  dispute  the  validity  of  the  patent, 
and  do  not  deny,  that  they  have  manufactured  goods  of  the 
character  described  in  the  patent.  It  is  simply  a  question, 
then,  of  a  cause  of  action  arising  upon  the  license.  The 
only  thing  that  can  be  recovered  from  the  defendants,  is,  the 
royalty  agreed  upon  for  the  quantity  of  boots  and  shoes 
manufactured  by  them,  containing  the  complainant's  pat- 
ented improvements.    Being  simply  a  suit  on  the  license — 
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on  the  contract  between  the  parties — ^there  is  no  qaestion 
here  arising  under  the  patent  law;  and  there  is  no  jnrisdio- 
tion  in  this  coart  to  entertain  such  a  suit  on  the  ground  of 
subject-matter,  and  no  other  ground  of  jurisdiction  is 
shown.  There  is  no  jurisdictional  fact,  such  as  might 
arise  from  the  character  of  the  parties,  to  bring  the  case 
within  the  jurisdiction  of  this  court.  {lUghman  y.  HcuieU, 
2  Ban.  &  Ard.  260.) 

The  demurrer  must  be  sustained  and  the  bill  dismissed, 
and  it  is  so  ordered. 


Samuel  Brown  v.  J.  N".  Evans. 

GmcuiT  CouBT,  District  of  Nevada. 
Fbbbuabt  5,  1883. 

1.  Exemplary  DAifAOSS. — In  vindictive  actioDB,  sach  as  aasanlt  and  battery, 

slander,  libel,  seduction,  etc.,  where  fraud,  malice,  cruelty,  oppressioD, 
brutality,  or  wantonness  is  shown,  od  the  part  of  the  defendant,  ex- 
emplary damages  may  be  recovered. 

2.  Wealth  of  Defendant. — In  the  above  class  of  actions  evidence  may  be 

given  of  defendant's  wealth. 

3.  Criminal  Liability  of  Defendant. — Exemplary  damages  may  be  recov- 

ered in  a  civil  action,  although  the  act  complained  of  may  be  a  crime, 
or  misdemeanor,  and  subject  the  defendant  to  criminal  prosecution  there- 
for. 

4.  Good  Character. — ^In  actions  for  damages  for  assault  and  battery,  evi- 

dence of  defendant's  former  good  character  is  not  admissible. 

6.  New  Trial — Cumulative  Evidence. — A  new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  evidence,  when  such  evidence  is 
merely  cumulative,  or  is  upon  unimportant  matters  in  the  case,  or  where^ 
in  the  opinion  of  the  court,  such  evidence,  if  produced,  would  not  affect 
the  action  or  verdict  of  a  jury. 

6.  Excessive  Damages.— A  new  trial  will  not  be  granted  on  the  ground  of 
excessive  damages,  in  an  action  of  personal  tort,  unless  it  appear  that 
the  jury  were  influenced  by  passion,  prejudice,  corruption,  or  willful  dis- 
regard of  law,  in  assessing  such  damages. 

Before  Sabin^  District  Jndge. 

This  is  an  aotion  brought  by  plaintiff  to  recoTer  from 
defendant  the  sum  of  twenty  thousand  dollars  damages  al- 
leged to  have  been  sustained  by  plaintiff  by  reason  of  an 
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SBult  and  battery  committed  by  defendant  upon  plaintiff 
on  or  abont  the  thirtieth  day  of  March,  A.  D.  1881,  at  the 
town  of  Beno,  county  of  Washoe,  state  of  Nevada.  The 
cause  was  dnly  tried  in  this  court,  at  the  November  term 
thereof,  1882,  Hon.  Lorenzo  Sawyer,  circuit  judge,  and 
Hon.  G.  M.  Sabin,  district  judge,  presiding.  The  jury 
returned  a  verdict  for  plaintiff  in  the  sum  of  eight  thousand 
one  hundred  and  fifty  dollars  and  eighty-seven  cents,  and 
judgment  was  thereupon  duly  entered  for  said  sum  and  costs 
in  favor  of  plaintiff.  Thereafter  counsel  for  defendant 
duly  moved  the  court  to  set  aside  said  verdict  and  judgment 
and  to  grant  a  new  trial  herein.  The'  motion  was  argued 
orally  by  counsel  for  the  respective  parties  before  Sabin,  J., 
presiding,  and  was  submitted  on  briefs  filed.  The  grounds 
of  defendant's  motion  for  a  new  trial  are  stated  in  the 
opinion  of  the  court,  pronounced  February  6,  1883,  when 
said  motion  was  denied. 

B.  M.  Clarke^  for  the  motion. 

-B.  J?.  Lindsey  and  W.  E.  F,  Deal,  contra, 

Sabin,  J.  This  action  was  brought  by  plaintiff  in  the 
proper  state  court  (and  afterwards  removed  to  this  court), 
to  recover  from  defendant  the  sum  of  twenty  thousand  dol- 
lars damages  alleged  to  have  been  sustained  by  plaintiff  by 
reason  of  a  most  brutal,  unprovoked,  and  wanton  assault 
and  battery  committed  by  defendant  upon  plaintiff,  March 
30,  1881,  at  the  town  of  Keno,  in  the  county  of  Washoe, 
state  of  Nevada,  accompanied  by  acts  of  great  atrocity,  and 
nearly  culminating  in  the  death  of  the  plaintiff. 

The  defendant  pleaded  a  qualified  denial  and  justification 
of  the  assault,  but  it  is  very  difficult,  in  fact,  impossible,  to 
reconcile  the  verified  answer  of  the  defendant  with  his  tes- 
timony given  in  his  own  behalf,  upon  the  trial  of  the  case. 
The  jury  found  for  the  plaintiff  in  the  sum  of  eight  thousand 
one  hundred  and  fifty  dollars  and  ninety-seven  cents,  and 
judgment  was  duly  entered  upon  the  verdict  for  said  sum 
aud  costs.  Defendant  now  mov^s  the  court  to  set  aside  that 
verdict  and  judgment  and  that  a  new  trial  of  the  action  be 
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granted.  I  have  carefally  examined  the  authorities  attain- 
able, cited  by  counsel  on  either  side,  and  many  nol  cited 
in  their  briefs  or  in  this  opinion. 

The  first  question  that  meets  us  in  the  discussion  of  this 
motion  is  this:  Was  and  is  this  a  case  wherein  exemplary, 
punitive,  or  vindictive  damages  can  be  allowed  or  assessed 
by  the  jury  against  the  defendant?  The  terms  "exemplary, 
punitive,  or  vindictive  damages,"  are  synonymous  in  their 
legal  signification.  This  question  was  held  in  the  affirm- 
ative by  the  court  upon  the  trial  of  the  case.  If  the  court 
was  in  error  on  this  point  a  new  trial  might  be  granted, 
since,  in  that  case,  the  action  was  tried  upon  a  wrong  the- 
ory  of  the  law  applicable  thereto,  and  thus  improper  evi- 
dence may  have  been  submitted  to  the  jury. 

It  may  be  laid  down  as  a  general  proposition  of  law,  ele- 
mentary in  character,  that  in  all  this  class  of  cases  of  per- 
sonal torts,  ''vindictive  actions,"  such  as  assault  and  bat- 
tery, slander,  libel,  seduction,  crim,  con,,  malicious  arrests 
and  prosecutions,  seizure  of  goods,  etc.,  where  the  elements 
of  fraud,  malice,  gross  negligence,  cruelty,  oppression,  bru- 
tality, or  wantonness  intervene,  exemplary  or  punitive  dam- 
ages may  be  recovered  from  the  defendant. 

The  authorities  supporting  this  proposition  are  too  nu- 
merous to  cite  or  review  here.  An  examination  of  a  few  of 
the  authorities  will  establish  the  fact  that  this  has  been  the 
settled  law  of  this  country  for  more  than  one  hundred  years, 
and  that  such  is  now  the  law  in  nearly  all  the  states  of  the 
union.  Nebraska,  I  believe,  is  a  solitary  exception  to  the 
rule.  The  supreme  court  of  that  state  holds,  that  under  no 
circumstances  can  exemplary  damages  be  recovered.  The 
English  cases  run  much  further  back  in  point  of  time,  and 
the  American  cases  are  generally  in  harmony  with  them. 

I  am  able  to  refer  to  only  a  few  of  the  cases  examined  on 
this  point,  but  it  is  believed  that  the  following  cases  fully 
establish  the  doctrine  of  exemplary  damages  in  proper  cases, 
and  are  fair  exponents  of  the  great  body  of  American  law 
on  this  subject.  (See  1  Sedgwick  on  Damages,  53,  174; 
2  Id.  323,  and  note;  also  pages  335-344;  13  How.  (U.  S.) 
371; -91  U.  S.  493;  3  McLean's  C.  C.  (U.  S.)  23;  21  Iowa, 
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379;  4  Daer,  247;  5  Watts,  375;  13  Iowa,  92;  27  Am, 
Dec.  685,  and  notes;  1  Head,  336;  43  Me.  163;  64  N.  Y. 
440;  24  Wis.  292;  81  III.  70;  2  Meto.  (Ky.)  146;  6  Tex.  266; 
27  Miss.  68;  39  N.  H.  576;  43  Miss.  598;  51  Id.  103;  44 
Wis.  282;  3  Soam.  372;  4  Wis.  67;  99  Mass.  552;  114  Id. 
618;  2  Cal.  54;  40  Id.  578;  45  Id.  337;  10  Ohio  St.  292;  27 
Id.  277;  48  Mo.  152;  Field  on  Damages,  70;  2  Qreenl.  Ev., 
sec.  267.) 

In  3  Scam.  373,  the  court  says:  ''In  vindiotive  actions 
*  *  *  the  jury  are  always  permitted  to  give  damages, 
for  the  doable  purpose  of  setting  an  example  and  of  pun- 
ishing the  wrong-doer."  And  such  is  the  doctrine  of  the 
cases  aboye  cited,  and  of  many  more  examined  and  not 
cited. 

There  was  no  ^rror  in  the  ruling  of  the  court  that  this 
was  a  case  in  which  exemplary  damages  might  be  recovered, 
and  should  be  allowed. 

I  now  proceed  to  consider  the  grounds  urged  for  a  new 
trial  seriatim^  as  stated  by  defendant's  counsel  in  his  brief. 

1.  That  the  court  erred  in  admitting  evidence  of  defend- 
ant's wealth. 

In  this  ruling  there  was  no  error,  this  being  a  vindictive 
action,  in  which  exemplary  damages  might  be  recovered. 
(See  49  N.  H.  358-370;  Field  on  Damages,  78, 127, 128,  479, 
554,  and  note;  2  Qreenl.  Ev.,  sec.  269;  27  Miss.  68,  85,  86; 
62  Me.  502;  15  Wis.  240;  5  Watts,  375;  44  Wis.  282,  291- 
294;  4  Duer,  247,  262;  13  Iowa,  92;  4  Wis.  67;  3  Scam. 
372;  6  Conn.  24,  27;  48  Mo.  152;  27  Ohio  St.  292;  2  Sedg- 
wick on  Damages,  323  and  note,  331;  20  111.  115.) 

The  reason  of  the  rule  is  obvious.  If  exemplary  damages 
may  be  given  by  way  of  punishment  for  an  outrageous  act, 
the  jury  must  know  something,  at  least,  of  the  defendant's 
ability  to  respond  in  damages,  since  what  would  be  a  severe 
verdict  to  one  with  limited  means  might  be  but  a  trifle  to  one 
of  large  means,  and  the  rule  utterly  fail. 

2.  ''The  act  complained  of,  and  out  of  which  the  damages 
arose,  is  a  misdemeanor,  punishable  by  fine  and  imprison- 
ment, and  punitive  damages  cannot  be  recovered." 

This  point  is  not  well  taken.    The  fact  that  a  party  com* 


492  ,  Brown  v.  Evans.  [Cir.  Ct 

Opinion  of  the  Gonrt — Sabin,  J.  [Febnuny, 

mitting  a  flagrant  wrong  upon  another  subjects  himself  to 
criminal  prosecution  and  punishment^  is  no  ground  for 
withholding  exemplary  damages  in  a  civil  action  for  the 
same  act.  (See  6  Tex.  266;  21  Iowa,  385,  388-391;  5K  Id. 
185;  44  Wis.  282;  1  Head,  336;  27  Am.  Dec.  685,  and  note 
687;  4  Duer,  247,  265;  2  Sedgwick  on  Damages,  330,  and 
note  332;  2  Gal.  64;  2  Mete.  (Ky.)  162;  18  Mo.  71;  6  HUl, 
466;  1  Bish.  Grim.  L.,  sees.  264,  265,  and  cases  cited;  Id., 
sees.  265,  266,  and  cases  cited,  980  to  988;  14  How.  (TJ.  8.) 
17-20.)  The  clause  of  the  constitution  of  this  state  which 
is  invoked  to  shield  defendant  from  the  penalty  of  exem- 
plary damages,  reads  as  follows l  ''No  person  shall  be  sub- 
ject to  be  twice  put  in  jeopardy  for  the  same  offence." 

The  constitution  of  the  United  States  contains  a  similar 
provision.  Now,  the  term  "jeopardy,"  as  used  in  the  con- 
stitution, has  a  fixed  legal  sigoification,  and  is  always  used 
in  connection  with  criminal  proceedings.  (1  Abb.  L.  Die. 
650;  3  Greenl.  Ev.,  sec.  37;  1  Bish.  Grim.  L.,  sec.  1012, 
and  as  above  cited.) 

In  44  Wis.  287,  the  court,  in  discussing  this  pointy  in  a 
case  very  similar  to  the  one  at  bar,  by  Byan,  G.  J.,  says: 
''It  would  have  been  no  subject  of  regret  to  the  court,  if 
the  obligation  of  the  constitution  called  upon  it  to  abridge 
the  application  of  the  rule.  But  the  court  is  unable  to 
hold  that  the  constitutional  provision  has  any  controlling 
bearing  on  the  question. 

' '  The  constitution  only  re-enacts  what  was  the  general,  if 
not  literally  universal  rule  at  common  law.  The  word  jeop- 
ardy is  therefore  used  in  the  constitution  in  its  defined, 
technical  sense  at  the  common  law.  And  in  tikis  use  it  is 
applied  only  to  strictly  criminal  prosecutions  by  indict- 
ment, in  formation,  or  otherwise. 

''  The  cases  generally  hold  that  the  rule  in  criminal  cases, 
that  one  shall  not  twice  be  put  in  jeopardy,  implies  more 
than  the  bar  of  a  judgment  to  an  action  for  the  same  cause. 
But  no  case  is  known  where  a  conviction  upon  an  indict- 
ment has  been  held  a  bar  to  a  civil  action  for  damages  grow- 
ing out  of  the  same  act;  a  fortiori,  none  in  which  a  recovery 
in  a  civil  action  has  been  held  a  bar  to  an  indictment  for 
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the  same  act.  *  *  *  It  is  manifest  that  judgment  for 
the  one  is  not  a  bar  to  the  other." 

If  this  objection  has  any  weight  or  force,  it  has  it  by 
Tirtne  of  this  constitutional  provision  aboye  cited.  It  has 
no  other  support.  Tested  by  the  rules  of  law  applicable 
to  this  matter  of  jeopardy,  the  objection  will  be  found  to 
be  without  merit  or  support.  A  person  may,  by  one  act, 
commit  two  ofifenses:  one  against  the  civil  law,  by  the  in- 
vasion of  a  private,  personal  right,  the  other  against  the 
state,  in  the  violation  of  its  criminal  law.  And  he  may  be 
prosecuted  for  each  o£fense,  and  yet  not  twice  criminally 
punished  for  the  same  oflfense.  In  the  one  case  the  o£fend- 
ing  party  makes  reparation  in  damages  for  the  civil  wrong 
done  to  the  person  injured  thereby;  in  the  other,  the  party 
is  punished  by  the  state  for  an  offense  against  it,  in  the 
violation  of  its  law,  and  a  judgment  in  Uie  one  case  is  no 
bar  to  a  prosecution  in  the  other.  In  like  manner  a  person 
may,  by  one  act,  offend  against  two  sovereignties.  His  act 
may  be  an  offense  against  the  laws  of  a  state,  and  also 
against  the  laws  of  the  United  States,  and  he  may  be  prose- 
cuted and  punished  either  by  the  state,  whose  laws  he  has 
violated,  or  by  the  United  States,  or  by  both,  for  his  offense 
against  each.  (5  How.  (U.  S.)  432;  14  Id.  20;  1  Bish. 
Crim.  L.,  sees.  986,  1,060.) 

I  am  aware  that  it  has  been  held  in  a  few  cases  that  ex- 
emplary damages  cannot  be  recovered  in  cases  of  personal 
torts  where  the  defendant  is  liable  to  a  criminal  prosecution 
for  the  same  act.  (See  5  Ind.  332;  14  Id.  479;  20  Id.  192; 
4  Cush.  273.)  In  63  N.  H.  342,  the  subject  is  discussed, 
but  not  decided. 

Defendant  further  insists  that  the  court  erred  in  admit- 
ting evidence  of  plaintiff's  health  prior  to  the  assault  and 
subsequent  thereto,  and  of  defendant's  great  and  superior 
strength.  There  was  no  error  in  this.  The  jury  was  enti- 
tled to  know  the  whole  transaction.  It  could  not  do  justice 
in  any  case  without  such  knowledge.  (2  Sedgwick  on  Dam- 
ages, 330,  note  1;  Field  on  Damages,  474.)  It  was  neces- 
sary that  the  jury  should  know  the  condition  of  plaintiff's 
health  prior  to  the  assault  as  well  as  subsequent  thereto. 
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3.  ''The  court  erred  in  excluding  eyidenoe  of  defend- 
ant's good  character.**  There  was  no  error  in  this  ruling  of 
the  court.  The  character  of  defendant  was  not  in  issue,  di- 
rectly or  indirectlj.  The  issue  was,  did  he  or  not  beat  and 
wound  the  plaintiff  as  charged  in  the  complaint  ?  (See  1 
Greenl.  Ev.,  sees.  54,  65;  2  Id.,  sec.  269;  Field  on  Dam- 
ages, 473;  15  0.  L.  J.,  No.  22,  p.  428.) 

4  and  5.  For  the  sake  of  breyitjl  consider  the  fourth 
and  fifth  grounds  of  defendant's  motion  together.  They 
are  based  upon  newly  discovered  evidence  and  surprise  at 
the  time  of  the  trial.  The  surprise  seems  to  have  been  at 
the  proof  of  the  extent  of  plaiDtiff*s  injuries  inflicted  by 
defendant.  Now,  defendant,  and  all  persons,  are  held  to 
intend  the  natural  consequences  of  their  acts.  They  are  at 
least  liable  therefor.  Says  Tindal,  G.  J.,  7  Bing.  211: 
''Every  person  must  be  taken  to  be  answerable  for  the 
necessary  consequences  of  his  own  wrongful  acts."  (See  2 
Greenl.  Ev.,  sees.  89,  224.) 

As  stated  by  Greenleaf,  ''  the  defendant  must  be  pre- 
sumed to  be  aware  of  the  necessary  consequences  of  his 
conduct,  and  therefore  cannot  be  taken  by  surprise  in  the 
proof  of  them."  This  assault  was  committed  more  than 
eighteen  months  prior  to  the  trial,  and  issue  was  joined  in 
this  action  August  3,  1881.  The  plaintiff  and  defendant 
reside  in  the  same  village.  Defendant  knew  or  could  have 
known  plaintiff's  condition  from  the  day  of  the  assault  to 
the  day  of  trial.  He  knew  that  the  nature,  extent,  and 
probable  duration  of  any  injuries  inflicted  upon  plaintiff 
would  and  must  be  fully  investigated,  and  he  should  have 
been  prepared  to  meet  this  investigation  with  his  witnesses. 
His  witnesses  were  all  within  easy  attendance  upon  court. 
There  was  in  the  trial  of  the  case  no  surprise  of  which  de- 
fendant can  complain. 

The  newly  discovered  evidence,  as  disclosed  by  the  affi- 
davits filed,  is  not  of  the  character  to  warrant  a  new  trial. 
(See  1  Graham  &  Waterman  on  New  Trials,  464.) 

I  do  not  think  the  evidence  of  the  new  witnesses,  as  dis- 
closed by  their  affidavits,  would  in  the  slightest  degree  affect 
the  action  or  verdict  of  a  jury.    To  a  great  extent  this  newly 
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discovered  evidence  is  merely  cumulative,  and  upon  unim- 
portant matters  in  the  case,  and  defendant  shows  no  dili- 
gence in  procuring,  or  endeavoring  to  procure,  at  the  trial, 
the  attendance  of  the  witnesses,  whom  he  now  insists  are  ma- 
terial and  necessary.     (See  24  Gal.  613;  45  Id.  337.) 

Defendant  fails  to  bring  himself  within  the  well-estab- 
lished rules  of  law,  relative  to  new  trials,  on  the  ground  of 
newly  discovered  evidence. 

6.  Counsel  for  defendant  further  insists  that  a  new  trial 
should  be  granted,  because  of  the  doubt,  raised  at  the 
trial,  as  to  whether  or  not  plaintiff's  upper  jaw-bone — the 
superior  maxillary  bone — was  broken.  This  is  quite  imma- 
terial to  the  real  issue  in  the  case,  to  wit:  did  defendant 
assault  plaintiff,  as  charged  in  the  complaint,  and  was  such 
assault  justifiable  ?  All  of  the  medical  testimony  offered  in 
the  case  established  this  fact,  that  the  ''  alveolar  process," 
in  which  the  teeth  are  set,  and  which  unites  with  and  blends 
into  the  superior  maxillary  bone,  was  broken  down,  carry- 
ing with  it  the  five  front  teeth  in  place. 

Whatever  injuries  plaintiff  received  were  caused  by  the 
acts  of  defendant.  The  jury  heard  all  of  the  evidence  on 
this  point,  and  it  was  fully  competent  to  determine  what 
bones  were  or  were  not  broken,  and  generally  what  in- 
juries plaintiff  received.  Whether  or  not  the  upper  jaw- 
bone proper  was  broken,  or  whether  the  alveolar  process 
alone  was  broken  down,  or  whether  any  bones  were  broken, 
was  merely  an  incidental  matter  in  the  case,  and  cannot 
be  permitted  to  supplant  the  real  issues  presented. 

7.  Upon  the  argument  of  this  motion  it  was  stated  by 
defendant's  counsel  that  the  fifth  and  sixth  grounds  of  error, 
as  specified  in  the  notice  of  motion  for  a  new  trial,  were 
waived,  and  no  argument  was  submitted  thereon.  The 
third  ground  of  error,  however,  as  specified  in  the  notice 
of  motion,  to  wit,  ''Excessive  damages,  appearing  to  have 
been  given  under  the  influence  of  passion  or  prejudice,*' 
was  not  waived,  though  counsel  for  defendant  does  not 
notice  it  in  his  brief.  It  therefore  remains  to  be  consid- 
ered, which  I  will  do  as  briefly  as  possible. 

While  it  is  true  that  courts  reserve  and  sometimes  ex- 
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ercise  tbe  power  to  set  aside  verdicts,  on  the  groands  herein 
specified,  yet  it  is  a  power  always  to  be  caationsly  used, 
and  which  is  rarely  exercised  in  cases  like  the  one  at  bar — 
cases  of  personal  torts,  where  no  certain  rule  for  assessing 
damages  can  be  laid  down  for  the  guidance  of  the  jnrj.  It 
is  the  pecaliur  and  ezclnsive  province  of  the  jury  in  such 
cases  to  assess  the  damages. 

In  12  Johns.  236,  Spencer,  J.,  in  passing  upon  a  motion 
for  a  new  trial,  based  upon  the  ground  of  excessive  dam* 
ages,  in  an  action  of  personal  tort,  says:  ''To  justify  the 
granting  a  new  trial,  the  damages  must  be  flagrantly  out- 
rageous and  extravagant,  evincing  intemperance,  passion, 
partiality,  or  corruption  on  the  part  of  the  jury."  And  this 
is  generally  the  language  of  courts  on  this  subject. 

As  stated  in  7  Pick.  81,  the  damages  must  be  so  exces* 
sive  ''that  all  mankind  would  be  struck  at  first  blush  with 
the  enormity  of  the  sum."  And  so,  however  it  may  be  ex- 
pressed by  a  court,  the  idea  and  principle  always  is  that  a 
court  will  not  set  aside  a  verdict,  in  an  action  of  this  char- 
acter, except  in  extreme  and  exceptional  cases. 

Measured  by  this  standard,  this  ease  does  not  come 
within  the  rule.  I  am  not  prepared,  in  this  case,  to  say 
that  the  damages  awarded  by  the  jury  are  "flagrantly  out- 
rageous and  extravagant,  evincing  intemperance,  passion, 
partiality,  or  corruption  on  the  part  of  the  jury;"  or  that 
"all  mankind"  (or  even  a  small  portion  thereof)  "would  be 
struck  at  tbe  first  blush  with  the  enormity  of  the  sum" 
awarded  in  this  case.  (See  Field  on  Damages,  555,  683, 
702;  1  Graham  &  Waterman,  N.  T.  425,  452;  2  Sedgwick 
on  Damages,  652  and  note,  657  and  note,  316  and  notes;  7 
Pick.  81;  24  Cal.  513;  42  Id.  215;  45  Id.  337;  48  Id.  409.) 

It  would  be  an  almost  endless  task  to  review  the  author- 
ities on  this  subject — ^and  they  are  uniform  upon  this  ques- 
tion— that  in  all  cases  of  personal  torts  it  remains  with  the 
jury  to  fix  the  just  amount  of  damages  which  shall  be  as- 
sessed against  the  defendant.  And  courts  seldom  interfere 
with  this  duty  and  prerogative  of  the  jury. 

How  can  I  say  in  this  case  that  the  verdict  is  excessive? 

The  defendant's  own  testimony  in  this  case  showed  that 
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he  was  the  aggressor;  that  he  spoke  the  first  insaltiDg  words; 
that  he  made  the  first  hostile  advances;  that  he  struck  the 
first  blow;  that  plaintiff  made  no  demonstration  against 
him,  except  to  throw  up  his  arm  to  ward  off  another  com- 
ing blow;  that  he  knocked  plaintiff  down,  and  then  struck 
him  two  heavy  blows  upon  the  face  after  he  was  down, 
plaintiff  offering  no  resistance;  that,  seeing  him  lying  sense- 
less on  the  ground,  he  told  some  of  plaintiff's  employees, 
who  were  near,  that  they  "had  better  go  and  take  care  of 
their  boss;"  that  he  informed  other  parties  that  "be  had 
licked  the  d — ^d  old  Englishman. "  The  evidence,  wholly 
uncontradicted,  further  showed  that  after  this  assault, 
plaintiff  remained  insensible  from  one  to  two  hours;  that 
the  nasal  bones  were  broken  and  crushed  "flat  upon  his 
face;'*  that  the  alveolar  process  of  the  upper  jaw  was  broken 
down,  with  the  five  front  teeth  in  place;  that  his  face  was 
horribly  bruised  and  disfigured;  that  for  ten  days,  at  least, 
after  the  assault  his  life  was  in  imminent  peril;  that  during 
these  ten  days  of  struggle  between  life  and  death  plaintiff 
suffered  indescribable  agony;  that  for  six  weeks  he  was 
closely  confined  to  his  room,  under  the  care  of  nurses;  that 
for  three  months  he  could  eat  only  liquid  and  soft  food; 
that  the  senses  of  sight,  smell,  and  hearing  were  injured, 
and  may  never  regain  their  natural  condition;  that  he  still 
suffers  pain  from  the  effect  of  his  wounds;  that  his  general 
health  is  impaired  and  may  never  be  fully  restored. 

I  do  not  know  how  the  jury  arrived  at  the  result  returned 
in  their  verdict.  There  are  no  scales  in  which  we  can  weigh 
and  determine  the  price  and  value  of  mental  agony;  no 
balances  by  which  we  may  fix  the  solace  for  human  suffer- 
ing, wantonly  inflicted;  no  standard  by  which  we  can  meas- 
ure the  just  compensation  for  wounded  feelings,  personal 
indignity,  and  public  humiliation.  The  jury  has  passed 
upon  this  wliole  question,  and  with  their  verdict  it  must 
rest.  Under  the  circumstances  of  this  case,  I  have  no  legal 
right  to  set  that  verdict  aside,  and  cannot  do  so. 

It  is  probable  that  the  jury  allowed  the  sum  of  four  hun- 
dred dollars  and  eighty-seven  cents,  the  amount  expended 
by  plaintiff  for  physicians,  nurses,  and  medicines,  during 
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his  recovery,  and  the  further  sum  of  seven  hundred  and 
fifty  dollars,  claimed  by  plaintiff  for  loss  of  time  and  ex- 
penses in  hiring  persons  to  attend  to  his  business  during 
his  illness,,  and  gave  the  further  sum  of  seven  thousand  dol- 
lars as  general  damages. 

It  was  further  urged  that  the  court  erred  in  not  with*^ 
drawing  from  the  jury  all  evidence  relative  to  defendant's 
wealth,  plaintiff  having,  during  the  trial,  waived  all  claim 
for  exemplary  damages.  Had  defendant's  counsel,  at  the 
time  of  the  trial,  asked  that  this  be  done,  the  court  would 
undoubtedly  have  withdrawn  such  evidence  from  the  jury, 
and  instructed  them  to  disregard  it.  But  no  such  request 
was  made,  and  it  is  too  late  now  to  urge  it  as  error.  If  it 
was  technically  error  it  was  waived,  and  was  wholly  cured 
by  the  charge  of  the  court  to  the  jury. 

The  charge  of  the  court  was  full,  clear,  and  distinct. 
The  jury  was  expressly  instructed  that  all  claim  for  exem- 
plary damages  was  waived  by  plaintiff,  and  that  they 
should  only  find,  if  they  found  for  plaintiff,  such  sum  as 
would  compensate  him  for  the  expenses  incurred  by  him 
during  his  illness,  loss  of  time,  and  for  the  injuries  sus- 
tained, including  his  physical  suffering,  mental  anguish, 
and  the  indignity  inflicted. 

The  charge  I  believe  was  in  all  respects  correct. 

The  motion  for  a  new  trial  is  denied. 


D.  T.  Matteson  et  al.  v.  John  Gains. 

CiBOurr  CouBT,  District  ov  Caufobnia. 
Febbuabt  6, 1883. 

1.  Combination  Patxnt—Infrinokmknt. — ^A  patent  for  a  oombinatioii  of 

several  elementB,  is  not  infriuged  by  a  maobine  wbicb  does  not  embnet 
all  tbe  elements  employed  to  make  up  the  ootnbination,  as  claimed. 

2.  Anticipation. — A  plow  standard,  with  a  lag  on  the  opper  end,  by  mesas 

of  which,  it  is  fostened  to  tbe  plow-beam  by  three  bolts  and  nuts,  not  in 
line,  but  arrangeil  in  the  form  of  a  triangle,  is  anticipated  by  a  cultivator 
standard  fastened  to  the  beam,  or  bar,  by  three  bolts,  arranged  in  the 
form  of  a  triangle,  although  the  head  of  the  standard  is  square,  instead 
of  having  a  lug;  and  a  standard  having  a  bolt  and  nut  with  two  dowel 
pins,  similarly  arranged,  is  also  an  anticipation. 
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Before  Sawteb,  Circuit  Judge. 

WhecUon  <k  Harpham,  for  complainants. 
J.  H.  Bvdd  and  J.  L.  Boone,  for  defendant. 


Sawteb,  Circuit  Judge,  delivering  an  oral  decision.  This 
is  a  bill  upon  the  second  reissue  of  a  patent.  The  reissued 
patent  contains  two  claims,  the  first  of  which  is  as  follows: 
"  The  curved  standard  A,  with  the  lug  B,  and  the  offsets  D 
and  E,  substantially  as  and  for  the  purpose  described." 
That  is  a  claim  for  the  standard  as  a  whole,  but  embracing 
certain  elements,  and  is,  in  effect,  a  claim  for  a  complete 
standard,  made  up  of  all  those  elements  in  combination;  in 
other  words,  a  patent  for  a  combination. 

The  point  is  made  here,  that  the  bill  does  not  embrace  this 
first  claim;  but  that  the  suit  is  brought  for  an  infringement 
of  the  second  claim,  only,  of  the  patent.  I  think  other- 
wise. An  infringement  of  the  first  claim  is,  clearly,  within 
the  scope  of  the  bill. 

A  standard  introduced  in  evidence  by  complainants,  and 
marked  ''Exhibit  C,"  shows  the  complainants*  standard  as 
now  made;  and  another,  marked  ''Exhibit  S,"  shows  it  as 
formerly  made  by  them;  and  the  standard,  "Exhibit  B," 
made  by  defendant,  is  that  which  is  claimed  to  be  an  in- 
fringement. 

If  Exhibit  C  is  covered  by  the  patent,  then  Exhibit  B  is 
an  infringement.  The  question  is,  whether  or  not  Exhibit 
C  is  constructed  in  accordance  with  the  patent.  I  find  this 
difficulty  in  relation  to  that  exhibit.  Exhibit  C  does  not 
contain  one  of  the  elements  of  the  combination  described 
in  the  first  claim  of  the  patent,  namely,  the  offset  D.  This 
offset,  as  well  as  the  other  elements,  is  very  distinctly  shown 
in  the  drawings  of  the  patent,  and  described  in  the  specifi- 
cations, and  is  an  element  which  is  distinctly  claimed  as 
one  of  the  features  of  the  invention,  as  is  shown  by  the  fol- 
lowing language  in  the  specifications:  "An  offset  is  made  at 
the  point  D  of  the  standard,  a  little  below  the  upper  edge 
of  the  mold-board,  and  another  at  the  point  E,  so  that  the 
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mold-board  projects  a  little  beyond  the  standard.**  The 
offset  D,  then^  is  one  of  the  features  of  the  invention  de- 
scribed in  the  specifications  of  the  patent,  and  it  is,  dis- 
tinctly, claimed  in  the  first  claim  as  one  of  the  elements  of 
the  combination,  which  makes  np  the  completed  standard 
in  one  piece,  composed  of  the  standard  A,  the  lag  B,  and 
the  two  offsets  D  and  E. 

One  of  the  elements  of  this  combination,  then,  the  offset 
D,  is  not  contained  in  the  standard,  Exhibit  B,  which  is 
claimed  to  be  an  infringement;  nor  is  it  in  Exhibit  C,  which 
represents  the  standard  as  now  made  by  the  complainants; 
nor  is  it  seen  in  Exhibit  S,  the  standard  originally  man- 
nfactared  under  the  patent.  A  standard  which  does  not 
contain  all  of  the  elements  of  the  patented  combination  is 
not  an  infringement.  The  combination  is  patented  as  an 
entirety.  (Coolidge  v.  McCone,  2  Saw.  576,  and  cases  cited; 
Sarven  y.  Hall,  5  Fisher,  427.)  As  defendant's  standard 
does  not  contain  the  element  referred  to,  offset  D,  I  am 
compelled  to  hold  that  it  is  not  an  infringement  upon  the 
first  claim  of  complainants'  patent. 

The  second  claim  of  the  patent  is :  ^'A  plow  standard,  con- 
structed with  the  lug  B  upon  its  upper  end,  as  described, 
so  that  the  hole  b  may  be  outside  of  a  direct  line,  with  the 
holes  a,  a,  substantially,  as  and  for  the  purpose  set  forth." 
That  claim  is  not  in  the  original  patent,  or  in  the  first  re- 
issue, but  is,  only,  found  in  the  second  reissue.  It  is  con- 
tended by  the  defendant,  that  the  second  claim  is  improperly 
inserted  in  the  patent,  but,  for  the  purpose  of  my  decision, 
I  shall  assume  that  it  is  a  proper  claim. 

I  find,  however,  that  the  invention  intended  to  be  covered 
by  that  claim,  is  anticipated  by  the  devices  shown  in  Ex- 
hibits 4  and  15.  The  only  features  of  the  standard-bead, 
described  in  this  claim  is,  the  arrangement  of  the  three 
bolts,  and  holes  a  a  and  b,  one  out  of  line  with  the  other 
two,  for  the  purpose  of  strengthening  the  attachment  of  the 
standard  to  the  plow-beam.  That  device  is  simply  a  com- 
bination of  the  standard,  with  the  bolt  holes  and  bolts 
arranged  as  described — that  is,  arranged  in  the  form  of  a 
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triangle,  clearly  giving  a  firmer  support  than  would  be  given 
if  they  were  arranged  in  a  straight  line. 

Exhibit  4  is  not  a  plow  standard,  but  it  is  a  cultivator 
standard,  which  is  substantially  the  same  thing,  as  the  cul- 
tivator is,  practically,  a  small  plow,  and  the  use  of  the  stand- 
ard-head on  Exhibit  4  was  of  a  date  prior  to  the  date  of 
complainant's  patent.  The  cultivator  standard-head  is  not 
of  the  same  shape  as  the  head  of  the  complainant's  stand- 
ard, but  is  square;  but  the  arrangement  of  the  bolts  and 
bolt-holes  is  the  same  in  both — the  bolts  and  holes  being 
arranged  in  a  triangle  in  the  square  head — and  the  purpose 
of  strengthening  the  attachment  to  the  beam  is  accom- 
plished by  both  in  precisely  the  same  way,  and  by  the  same 
means.  The  difference  in  shape  of  the  two  heads  is  of  no 
consequence.  It  does  not  matter  whether  the  head  of  Ex- 
hibit 4  was  made  as  there  shown,  square,  or  whether  pieces 
were  out  out  of  its  sides,  or  two  of  its  corners  cut  off  so  as 
to  make  a  lug  or  triangle  on  it,  like  that  in  complainant's 
standard-head.  Substantially,  they  are  the  same.  The 
bolts  and  holes  are  arranged  in  the  same  way  in  the  head. 

Exhibit  15  is  also  a  cultivator  standard,  which  was  in  use 
several  years  anterior  to  the  date  of  the  patent.  The  head 
of  that  standard  also  has  the  three  holes,  one  out  of  line 
with  the  others.  Only  one  of  these  holes,  however,  was  for 
a  bolt  to  pass  through  to  be  fastened  with  a  nut,  but  the 
other  two  were  made  to  receive  dowel-pins  instead  of  bolts. 
But  the  bolts  are  the  equivalent  of  the  dowel-pins;  and  the 
purpose  in  both  cases  is  the  same — to  strengthen  the  at- 
tachment of  the  standard  to  the  beam.  Exhibit  15,  then, 
is,  a  complete  anticipation  of  the  invention  covered  by  the 
second  claim  of  the  patent. 

Another  standard-head  introduced  in  evidence,  which  was 
made  by  Sperry,  shows  this  same  arrangement  of  the  three 
holes  out  of  line  one  with  the  others.  But  the  evidence  as 
to  prior  use  by  Sperry  is  not  very  satisfactory.  Three  or 
four  witnesses  for  the  defendant  state  that  it  was  made  and 
used  by  Sperry  twenty  years  or  more  ago;  but  there  is  tes- 
timony to  the  contrary  on  the  part  of  complainants.  One 
witness  testified  that  Sperry  died  about  twenty  years  ago, 
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which  is  yerj  indefiniie.  Defendant  insists  that  this  so 
called  Sperry  standard  was  made  before  Sperry  died,  and 
before  the  date  of  plaintiff's  invention.  Mr.  Matteson,  how- 
eyer,  states  that  he  had  a  conyersation  with  Sperry,  in  which 
Sperry  called  his  attention  to  his  tenon-head  standard,  and 
askedhimif  heconld  not  rig  another  head  for  it;  that  he  told 
Sperry  that  he  conld,  and  showed  him  the  standard-head 
described  in  the  patent;  and  that  Sperry's  standard  was 
thereupon  changed,  npon  Matteson's  suggestion,  and  the 
Matteson  or  patented  head  substituted  for  the  tenon-head. 

As  I  have  stated,  the  testimony  in  relation  to  the  prior  use 
of  this  SpeiTy  standard-head  is  not  satisfactory.  But  the 
standard-heads  upon  Exhibits  4  and  15,  I  think,  clearly 
show  an  anticipation  of  the  device  described  in  the  second 
claim  of  complainant's  patent.  I  shall,  therefore,  be  com- 
pelled to  find  against  the  validity  of  that  claim  upon  that 
ground. 

A  decree  will  be  entered  dismissing  the  bill. 


Samuel  Bbown  v.  J.  N.  Evans. 

OlRGUIT  GOVBT,  DiSTBICT  OF  NiVADA. 

Febbuaby  5,  1883. 

1.  Motion  vor  Nbw  Trial,  No  Waiver.— A  motion  for  a  new  trial  la  not 

a  waiver  of  a  writ  of  error. 

2.  Judgment,  when  Final,  Pending  Motion. — Where  a  motion  for  a  new 

trial  has  been  made,  and  entertained  by  the  ooort,  the  judgment  in  the 
case  does  not  become  final  and  effectual,  for  purposes  of  review  before 
the  supreme  court,  until  the  date  of  the  order  of  court  ovenmling  such 
motion. 

3.  Supersedeas. — A  writ  of  error  may  serve  as  a  supersedeas  if  duly  served 

within  sixty  days,  Sundays  exclusive,  from  the  date  of  an  order  made, 
denying  a  motion  for  a  new  trial. 

4.  EIxBCUTiON,  WHEN  RECALLED. — Where  an  execution  has  been  prematiuely 

issued,  it  will  be  recalled,  upon  motion  made  for  that  purpose. 

Before  Sabin,  District  Judge. 
Motion  to  recall  executiou. 
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B.  il.  Clarke  and  N.  Soderberg,  for  the  motion. 
B.  H.  lAndsey  and  W.  E.  F.  Deal,  contra. 

Sabin,  J.  This  is  a  motion  made  by  defendant  to  recall 
an  execution,  issued  in  this  action  February  8,  1883,  upon 
the  ground  that  the  same  was  prematurely  and  improv- 
idently  issued.  The  defendant  tenders  a  supersedeas  bond, 
in  double  the  amount  of  the  judgment  herein,  with  good 
and  sufficient  sureties,  as  admitted  by  plaintiffs  counsel, 
and  advises  the  court  of  his  purpose  of  suing  out  a  writ  of 
error  in  this  action,  which  may  serve  as  a  supersedeas  in  this 
court,  as  soon  as  his  bill  of  exceptions  is  settled  and  al- 
lowed, and  of  giving  the  security  required,  to  the  end  that 
the  case  may  be  reviewed  in  the  supreme  court. 

On  the  eleventh  of  November,  1882,  at  the  present  term 
of  court,  judgment  was  duly  entered  in  this  action  against 
the  defendant,  upon  the  verdict  of  a  jury  rendered  on  that 
day  in  favor  of  plaintiff  for  the  sum  of  eight  thousand  one 
hundred  and  fifty  dollars  and  eighty-seven  cents  and  costs. 
On  the  sixteenth  of  November,  1882,  defendant  filed  in 
court  a  notice  of  motion  for  a  new  trial,  and  thereupon  the 
court,  on  motion  of  defendant,  on  said  day,  entered  an  order 
staying  execution  upon  the  judgment  pending  said  motion 
for  a  new  trial.  On  the  fifth  of  February,  1883,  the  court 
denied  the  motion  for  a  new  trial. 

The  real  contention  in  this  matter  is  this :  When  does  the 
time — the  sixty  days  given  by  statute — within  which  defend- 
ant must  serve  and  file  his  writ  of  error  in  order  that  it  may 
serve  as  a  supersedeas,  begin  to  run  ?  If,  as  defendant  con- 
'tends,  the  time  begins  to  run,  in  cases  where  a  motion  for  a 
new  trial  is  made,  only  from  the  date  of  the  decision  of  such 
motion  by  the  court,  then  the  execution  in  this  case  may 
have  been  prematurely  issued — the  motion  for  a  new  trial 
having  been  decided  on  the  fifth  of  February,  1883,  and  the 
execution  issued  on  the  eighth  of  the  same  month. 

Section  1007  of  the  Revised  Statutes  provides,  that  in  ''cases 
where  a  writ  of  error  may  be  a  supersedeas,  execution  shall 
not  issue  until  the  expiration  of  ten  days"  from  the  render- 
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ing  of  the  judgment.  On  the  other  hand,  if,  as  contended 
by  plaintifiTs  attorneys,  the  time  begins  to  ran  from  the  date 
of  the  entry  of  final  judgment,  notwithstanding  the  pendency 
of  a  motion  for  a  new  trial  and  the  final  order,  or  decision 
of  court  thereon,  then  the  execution  in  this  case  was  not 
prematurely  issued,  since  eighty-nine  days  had  elapsed  from 
the  date  of  the  entry  of  judgment  and  the  issuance  of  execu- 
tion thereon.  If  this  be  the  correct  interpretation  of  the 
law,  this  motion  should  be  denied,  since  it  has  been  repeat- 
edly held  by  the  supreme  court,  that  the  writ  of  error,  to 
serve  as  a  supersedeas  must  be  filed  with  the  clerk  in  the 
manner  and  within  the  time  by  statute  provided;  and  that 
the  supreme  court  cannot  extend  or  enlarge  that  time.  And 
this,  as  well  under  the  act  of  1875,  relative  to  writs  of  error 
and  appeals,  as  under  the  act  of  1872,  and  the  judiciary  act  of 
1789.  In  Kiichen  v.  Randolph,  93  U.  S.  86,  decided  in  1876. 
the  court  says:  ''We  are,  therefore,  of  the  opinion,  that, 
under  the  law  as  it  now  stands,  the  service  of  a  writ  of  error, 
or  the  perfection  of  an  appeal  within  sixty  days,  Sundays 
exclusive,  after  the  rendering  of  the  judgment  or  the  passing 
of  the  decree  complained  of,  is  an  indispensable  prerequisite 
to  a  supersedeas,  and  that  it  is  not  within  the  power  of  a  justice 
or  judge  of  the  appellate  court  to  grant  a  stay  of  process  on 
the  judgment  or  decree,  if  this  has  not  been  done.**  (93  U. 
S.  86;  Id.  412;  7  Wall.  574;  12  How.  387;  6  Id.  113;  Phillips 
Sup.  Court  Practice,  104.) 

In  this  case,  the  bill  of  exceptions  not  having  been  yet 
settled,  no  writ  of  error  has  been  filed  with  the  clerk,  or 
citation  issued,  and  no  steps  taken  toward  suing  out  a  writ 
of  error,  other  than  the  preparation  and  tender  of  a  superse--. 
deas  bond,  as  above  stated.     If,  then,  irrespective  of  the 
pendency  of  a  motion  for  a  new  trial,  and  the  suspension  of 
the  judgment  pending  the  motion,  the  defendant  must  serve 
and  file  his  writ  of  error  within  sixty  days  from  the  date  of 
entry  of  judgment,  in  order  that  it  may  serve  as  a  supetse" 
deas,  the  plaintiff  is  entitled  to  his  execution,  and  to  enforce 
his  judgment,  even  though  the  defendant  should  prosecute 
his  writ  of  error  within  the  two  years,  as  provided  in  section 
1003  of  the  Bevised  Statutes. 
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I  do  not  find,  nor  have  I  been  referred  by  counsel,  to  anj 
decisions  of  the  supreme  court  directly  coyering  the  point 
involved  in  this  motion.  There  are,  however,  numerous  de- 
cisions of  that  court  analogous  to  the  case  at  bar,  and  which 
nsAy  guide  us  to  a  correct  solution  of  the  matter. 

It  may  be  proper  first  to  refer  to  the  sections  of  the  Re- 
vised Statutes  relative  to  new  trials  and  appeals.  Section 
726  of  the  llevised  Statutes,  reads:  ''AH  of  said  [United 
States]  courts  shall  have  power  to  grant  new  trials,  in  cases 
where  there  has  been  a  trial  by  jury,  for  reasons  for  which 
new  trials  have  usually  been  granted  in  courts  of  law."  This 
section  clearly  gives  the  defendant  the  right  to  move  for  a 
new  trial.  Section  987  provides  the  mode  and  manner  of 
procedure  on  motion  for  a  new  trial,  and  stay  of  execution, 
full  and  ample,  should  the  defendant  wish  to  avail  himself 
of  it.  And  it  further  declares:  "If  a  new  trial  be  granted, 
the  former  judgment  shall  be  rendered  void.**  It  may  be 
observed  that,  in  this  case,  the  defendant  did  not  proceed 
strictly  under  this  section  of  the  statute,  in  prosecuting  his 
motion  for  a  new  trial.  Section  1007  provides  the  manner 
in  which  a  defendant  may  obtain  a  supersedeas;  fixes  the 
time  within  which  a  writ  of  error  must  be  served,  and 
security  given,  and  provides  that  in  ''  cases  where  a  writ  of 
error  may  be  a  supersedeas,  execution  shall  not  issue  until 
the  expiration  of  ten  days.** 

'Vfe  have  seen  that,  in  order  for  a  defendant  to  avail  him- 
self of  the  provisions  of  section  1007,  and  obtain  a  superse- 
deas,  he  must  serve  and  lodge  his  writ  of  error,  in  the  man- 
ner and  within  the  time  prescribed  therefor.  If  he  fail  to 
do  so,  his  right  to  a  supersedeas  is  lost,  both  in  this  and  in 
the  supreme  court.  A  motion  for  a  new  trial,  however,  is 
not  a  waiver  of  a  writ  of  error.  This  is  held  in  6  How.  284, 
where  the  court  says:  ''The  motion  for  a  new  trial  was  not 
a  waiver  of  a  writ  of  error.  In  some  of  the  circuits  there  is 
a  rule  to  this  effect.  But  effect  could  be  given  to  that  rule, 
only  by  requiring  a  party  to  waive  on  the  record  a  writ  of 
error  before  his  motion  is  heard.  In  the  greater  part  of  the 
circuits  no  such  rule  exists.*' 

No  such  rule  obtains  in  this  circuit.    Bnle  29  of  this  cir- 
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ouit  is  as  follows:  ''  A  motion  for  a  new  trial  shall  noi  be 
deemed  a  waiver  of  any  bill  of  exceptions  taken;  bnt  a  writ 
of  error  or  appeal  taken,  pending  a  motion  for  a  new  trial,  or 
application  for  rehearing,  shall  be  deemed  a  waiver  of  sack 
motion  or  application." 

The  first  clause  of  this  rule  negatives  the  idea  that  a  mo- 
tion for  a  new  trial  is  a  waiver  of  a  writ  of  error,  since  it 
saves  the  "bill  of  exceptions  taken,*'  which  would  be  of  do 
significance  were  the  writ  of  error  denied.  The  last  claose 
of  the  rule  prevents  the  anomaly  arising,  of  a  lower  court 
still  entertaining  a  motion  for  a  new  trial,  or  a  rehearing,  in 
a  case,  where  a  writ  of  error,  or  an  appeal,  had  removed  the 
case  and  deprived  the  court  of  jurisdiction;  or  the  still 
greater  anomaly,  should  the  lower  court  exercise  jurisdiction 
of  the  motion,  pending  the  re-examination  or  appeal,  that  a 
case  might  be  before  the  supreme  court  for  review,  when 
the  judgment  or  decree  below  had  been  wholly  vacated.  I 
have  noticed  this  point  at  some  length,  since  it  was  urged 
by  plaintiff,  on  the  argument  of  this  motion,  that  a  motion 
for  a  new  trial  waived  a  writ  of  error  or  appeal. 

As  already  observed,  the  right  to  move  for  a  new  trial  is 
conferred  by  statute.  It  is  a  substantial  and  an  important 
right,  and  may  not  be  denied  to  one  asking  therefor.  And 
a  party  has  a  right  to  the  decision  of  the  court  on  his  mo- 
tion, even  though  he  might  not  be  able  to  urge  the  adverse 
ruling  of  the  court  upon  his  motion,  as  error,  in  case  it  was 
erroneous,  before  the  supreme  court.  The  ruling  of  the 
court  might  be  in  his  favor  and  a  new  trial  granted,  and  he 
be  thereby  saved  the  expense  and  delay  of  his  writ  of  error 
or  appeal,  to  correct  that  of  which  he  felt  aggrieved  in  the 
judgment  or  decree. 

Sections  691,  692,  Bevised  Statutes,  provide  for  the  re-ex- 
amination by  the  supreme  court,  ol  final  judgments  and  de- 
crees of  the  circuit  courts,  or  of  the  district  courts  acting  as 
circuit  courts.  From  these  sections  it  will  be  seen  that  only 
final  judgments  or  decrees  can  be  reviewed  by  the  supreme 
court. 

Volumes  have  been  written  defining  what  are  final  judg- 
ments and  decrees,  and  the  definitions  given  have  not  al- 
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ways  been  clear  or  in  harmony  with  each  other.  This  is 
especially  true  of  decrees  in  equity.  It  would  seem  that 
there  should  be  little  difficulty  in  defining  what  is  a  final 
judgment  in  an  action  at  law,*since  in  these  cases,  when  a 
trial  is  concluded  and  a  verdict  rendered,  the  law  itself  de- 
termines what  the  judgment  shall  be,  in  any  given  case. 
The  proper  judgment,  upon  a  verdict,  follows  as  a  matter 
of  law,  and  is  entered  as  of  course,  unless  stayed  by  the  in- 
terposition of  the  court.  And  this  is  the  question  which  is 
decisive  of  this  motion:  Was  this  judgment,  entered  Novem- 
ber 11, 1882,  final  for  the  purposes  of  review,  within  the 
meaning  of  the  statute,  pending  the  motion  for  a  new  trial 
made  and  entertained  by  the  court  ?  It  may  be  conceded  that 
it  was  final  in  form  and  character,  and  that  it  settled  the  issues 
raised  by  the  pleadings.  But  was  it,  so  long  as  it  remained 
wholly  subject  to  the  control  and  future  order  of  the  court, 
final  in  effect  ?  It  might  become  final  for  all  purposes  by 
lapse  of  time;  by  the  expiration  of  the  term  of  court  at  which 
it  was  rendered,  no  order  having  been  made  by  the  court 
continuing  its  power  over  it;  or  by  the  failure  of  the  defend- 
ant to  avail  himself  of  his  writ  of  error  within  the  time  lim- 
ited therefor.  But  in  this  case,  where  the  defendant,  within 
the  proper  time,  filed  his  notice  of  motion  for  a  new  trial, 
which  motion  the  court  entertained,  and  stayed  execution 
upon  the  judgment  pending  the  motion,  can  it  be  said  that 
the  judgment,  so  suspended,  and  liable  to  be  vacated,  was 
final  ?  While  thus  suspended,  the  judgment  had  no  force 
or  vitality,  beyond  the  fact  that,  by  law,  it  became  a  lien 
upon  the  realty  of  the  defendant  within  the  district  from 
date  of  entry  and  docketing.  It  is  difficult  to  conceive  of  a 
judgment  as  final  and  conclusive,  for  all  purposes,  when  we 
concede  that  it  is  subject  to  be  vacated,  set  at  naught,  and 
the  controversy  opened  for  readjudication. 

While  I  find  no  decisions  of  the  supreme  court  touching 
the  point  as  to  when  a  judgment  becomes  final  for  the  pur- 
poses of  review,  pending  a  motion  for  a  new  trial,  yet  there 
are  numerous  decisions  of  that  court,  in  reference  to  de- 
crees in  equity,  and  when  they  become  final,  where  motions 
or  petitions  have  been  filed,  and  entertained,  for  opening  or 
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modifying  those  decrees.  In  Brockett  v.  Brockeit,  2  How. 
240,  the  coart  decided  that  where  a  motion  was  made  to 
open  a  decree  for  certain  purposes,  and  entertained  by  the 
court,  that  the  decree  was  suspended,  pending  the  decision 
of  the  court  upon  the  motion;  that  the  decree,  though  final, 
did  not  take  effect  until  the  decision  of  the  court  upon  the 
motion,  and  that  the  time  within  which  an  appeal  must  be 
taken  commenced  from  the  date  of  the  order  of  the  court 
upon  the  motion,  and  not  from  the  passing  of  the  final  de- 
cree. In  this  case  the  decree  was  not  in  any  manner  modi- 
fied, the  motion  therefor  having  been  denied. 

This  decision  was  rendered  in  1844,  and  has  been  repeat- 
edly affirmed  in  subsequent  cases.  In  14  How.  1,  the 
court,  referring  to  this  decision  in  2  How.  240,  says:  "In 
that  case,  before  any  appeal  was  taken,  a  petition  was  filed 
to  open  the  decree  for  certain  purposes,  and  the  court  re- 
ferred it  to  a  commissioner  to  examine  and  report  on  the 
matters  stated  in  the  petition.  Upon  his  report  the  court 
refused  to  open  the  decree,  and  the  party,  thereupon,  ap- 
pealed from  this  refusal,  as  well  as  the  original  decree,  and 
gave  bond  with  sufficient  security  to  prosecute  the  appeal. 
The  bond  was  given  within  ten  days  after  the  refusal  of  the 
motion,  but  was  more  than  a  month  after  the  original  de- 
cree. And  the  court  held  that  this  appeal  was  well  taken: 
not  because  an  appeal  will  lie  from  the  refusal  of  a  motion 
to  open  a  decree  and  grant  a  rehearing,  but  because  the 
court  regarded  the  original  decree  as  suspended,  by  the  ac- 
tion of  the  court  on  the  motion,  and  that  it  was  not  effectual 
and  final  until  the  motion  was  overruled.'*  (At  that  time 
parties  were  limited  to  ten,  instead  of  sixty  days,  as  now 
prevails,  within  which  to  perfect  appeals,  etc.) 

In  Railroad  Go.  v.  Bradleys,  7  Wall.  575,  this  same  ques- 
tion as  to  when  a  final  decree  becomes  such  for  the  pur- 
poses of  an  appeal,  is  discussed.  In  that  case  final  decree 
was  rendered  February  6,  1869.  Between  that  date  and 
the  fifteenth  of  the  same  month  various  motions  were  made 
in  reference  to  the  decree,  by  different  parties  interested 
therein.  The  court  says:  ''We  do  not  think  it  necessary 
to  consider  the  effect  of  either  of  these  proceedings,  for,  on 
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the  sixth  of  March,  and,  as  we  understand,  daring  the  term 
at  which  the  decree  was  rendered,  a  motion  to  rescind  was 
made,  in  behalf  of  the  complainants,  and  was  heard  and 
decided.  There  is  no  doubt  that  during  the  term  the  de- 
cree was,  at  all  times,  subject  to  be  rescinded  or  modified, 
upon  motion,  and  could  not  therefore  be  regarded  as  abso- 
lutely final  until  the  end  of  the  term.  It  became  fiual,  in 
this  case,  when  the  motion  to  rescind  had  been  heard  and 
denied.  This  took  place  on  the  thirteenth  of  March,  and, 
on  the  twentieth  an  appeal  was  prayed  in  open  court,  and 
on  the  twenty-third  the  bond  of  appeal  was  approved  and 
filed.  We  think  this  was  in  time,  and  the  motion  for  super' 
aedeas  must  be  allowed." 

It  is  contended  by  plaintiff's  counsel  that  there  is  an 
essential  diffierence  in  the  rule  as  to  when  a  judgment  at 
law,  and  a  decree  in  equity,  become  final  for  the  purposes 
of  review,  where  a  motion  for  a  new  trial  has  been  made  in 
the  one  case,  or  a  petition  or  motion  for  a  rehearing  or 
modification  of  the  decree  in  the  other.  If  there  is  such 
difference,  I  regret  that  it  was  not  more  clearly  demon- 
strated, upon  the  argument  of  this  motion,  and  that  I  am 
unable  to  distinguish  that  difference.  I  perceive  no  reason 
why  any  distinction  should  or  can  be  made.  If  a  motion  to 
modify,  or  rescind  a  decree,  suspends  that  decree  until  the 
decision  of  that  motion,  and  the  decree  becomes  ''effectual 
and  final**  only  from  the  date  of  such  decision,  it  is  difficult 
to  see  why  the  same  rule  shall  not  obtain  in  judgments  at 
law,  where  a  motion  for  a  new  trial  has  been  made  and  en- 
tertained by  the  court.  The  reasons  that  apply  in  the  one 
case  have  equal  force  in  the  other.  In  each  the  defendant 
seeks  to  relieve  himself  from  the  effect  of  a  decree  or  judg- 
ment, at  which  he  feels  aggrieved. 

The  power  of  a  court  over  a  decree  is  no  greater  than  is 
that  power  over  a  judgment.  Either  may,  in  proper  cases, 
be  whblly  vacated  and  set  aside.  It  would  seem  an  incon- 
sistent, unequal,  administration  of  justice  which  should 
give  to  a  party  appealing  from  a  decree,  a  more  liberal  rule, 
a  longer  time  within  which  to  effect  his  appeal,  and  save  all 
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of  his  rights  thereunder,  than  is  given  to  a  party  in  an  ac- 
tion at  law,  seeking  virtuallj  the  same  relief,  by  his  writ  of 
error. 

Section  1012  of  the  Revised  Statutes,  provides  that  ''  ap- 
peals from  circuit  courts  *  *  *  shall  be  subject  to  the 
same  rules,  regulations,  and  restrictions  as  are  or  may  be 
prescribed  in  law  cases  of  writs  of  error. ** 

Now  the  supreme  court  has  given  us  the  rule  which  shall 
prevail  in  reference  to  when  decrees  shall  become  *'  effectual 
and  final,"  for  the  purposes  of  an  appeal.  Giving  then, 
section  1012,  Bevised  Statutes,  effect,  we  are  forced  to  the 
conclusion  that  in  judgments  at  law,  where  a  motion  has 
been  duly  made  for  a  new  trial,  and  entertained  by  the 
court,  the  judgment  is  suspended,  for  the  purposes  of  a  writ 
of  error,  pending  the  decision  upon  the  motion,  and  that  it 
does  not  become  effectual  and  final,  for  the  purposes  of 
review  until  the  motion  is  overruled.  This  must  be  so  if 
''the  same  rules,  regulations,  and  restrictions"  are  to  apply 
to  appeals  and  to  writs  of  error.  (11  How.  1;  7  Wal]. 
678.)  It  follows,  therefore,  in  this  case,  that  the  judg- 
ment entered  November  11, 1882,  did  not  become  ''  effectual 
and  final "  for  the  purposes  of  review,  until  the  fifth  of  Feb- 
ruary, 1883,  when  the  motion  for  a  new  trial  was  denied. 
This  being  so,  the  defendant  may  serve  and  lodge  his  writ 
of  error,  serve  his  citation  and  give  the  security  within 
sixty  days,  Sundays  exclusive,  from  February  5, 1883.  And, 
as  in  this  case,  the  writ  of  error  may  be  a  supersedeas,  exe- 
cution should  not  have  issued  upon  the  judgment  for  ten 
days  from  February  6,  1883.  Having  been  issued  on  the 
eighth  of  Febraary  it  was  therefore  prematurely  issued,  and 
should  be  recalled. 

In  1  Fed.  Bep.  456,  in  the  eighth  circuit,  McCrary,  J.,  it  is 
distinctly  held  that  ''  a  writ  of  error  will  operate  as  a  super- 
sedeas if  dnly  served  within  sixty  days,  Sundays  exclusive, 
after  a  motion  for  a  new  trial  has  been  overruled."  6 
Blatcbf .  623,  seems  also  to  be  in  point,  though  the  case  is 
somewhat  obscurely  reported.  (See  also  Telegraph  Co.  v. 
Eyser^  19  Wall.  419,  428,  as  to  a  liberal  rather  than  narrow 
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constrnctioD  of  the  act  of  Congress  of  Jane  1, 1872,  in  refer- 
ence to  appeals.) 

A  correct  decision  npon  the  points  involved  in  this  motion 
is  very  important  to  the  parties  interested  in  this  case;  it  is 
not  less  important  as  establishing  a  rule  of  practice  in 
similar  cases  where  motions  for  new  trials  have  been  made 
and  denied. 

Tbe  motion  of  defendant  is  granted. 


Geoboe  W.  Tbaver  et  al.  v.  George  F.  Tbibou. 
^       Same  v.  Amasa  Bbooks  et  al. 

CiBcurr  GouBT,  Distbiot  of  Oregon. 
Febbuabt  12, 1883. 

1.  Division  of  Donation  bktwsbn  Sbttleb  and  Wifs. — The  division  of 

a  donation  to  a  married  man  under  section  4  of  the  donation  act  of  Sep- 
tember 27,  1850  (9  Stat.  497),  between  the  settler  and  his  wife,  is  com- 
mitted by  the  act  to  the  discretion  of  the  surveyor  general,  and  in  con- 
templation of  law  is  made  when  the  settler  proves,  to  the  satisfaction  of 
said  officer,  that  he  has  complied  with  the  provisions  of  the  act,  and  the 
latter  issues  the  certificate  containing  the  facts  constituting  such  com- 
pliance, and  specifying  the  portion  of  the  donation  set  apart  to  the  hus- 
band and  that  to  the  wife,  as  provided  in  section  7  of  said  act;  and  no 
Talid  objection  thereto  is  found  by  the  commissioner  of  the  general  land 
office,  which  is  shown  by  tbe  subsequent  issue  of  a  patent  thereon. 

2.  So  IT  FOR  Pa&tition— Statute  of  Limitations. — The  wife  of  a  married 

settler  under  section  4  of  the  Donation  act,  died  after  final  proof  by  the 
settler  of  compliance  with  the  act  and  before  the  issue  of  the  patent; 
Held,  1.  That  the  half  of  the  donation  to  which  she  was  or  would  have 
been  entitled,  was  thereupon  granted,  by  the  act,  to  her  surviving  hus- 
band and  children  in  equal  parts  as  the  direct  donees  of  the  United  States; 
and,  2.  The  statute  of  limitations  did  not  commence  to  run  against  the 
right  of  the  heirs  of  said  husband  to  maintain  a  suit  against  his  vendees 
of  certain  distinct  portions  thereof,  for  a  partition  of  their  interests  in 
said  half  of  said  donation,  until  the  same  was  formally  and  finally  di- 
vided by  the  surveyor  general  as  aforesaid. 

Before  Deadt,  District  Judge. 
George  H.  Durham  and  H.  Y.  Thompson,  for  plaintiflf. 
W.  F.  TrimUe  and  Benton  Kitten,  for  defendants. 
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Deady,  J.  These  cases  were  both  hear(>and  sabmitted 
on  the  plea  of  the  statute  of  limitations  to  the  bill,  and  will 
be  considered  together.  The  plaintiffs,  George  W.  Traver 
and  Emma  S.,  his  wife,  are  citizens  of  the  state  of  Califor- 
nia, and  George  A.  Graham  and  Ida  M.,  his  wife,  are  cit- 
izens of  the  state  of  Ohio.  They  bring  these  suits  for  the 
partition  of  lots  5  and  6,  in  block  251,  of  the  city  of  Fort- 
land. 

The  bills  were  filed  on  October  16,  1879,  and  allege  that 
the  defendant  George  F.  Triboa  is  the  owner  of  an  undi- 
yided  one  fifth  of  the  west  half  of  said  lots,  and  the  defend- 
ants Amasa  Brooks,  John  E.  Brooks,  and  Julia  A.  Brooks, 
are  the  owners  of  a  similar  fifth  of  the  east  half  thereof, 
and  that  the  plaintiffs,  George  W.  and  Emma  S.  Traver  and 
Ida  M.  Graham,  are  the  owners  of  the  remaining  foar  fifths 
of  both  lots  in  the  following  proportions :  the  first,  of  the 
undivided  eighty-two  one  hundred  twenty-fifths,  and  the 
last  two,  of  nine  one  hundred  twenty-fifths  each.  The 
pleas  allege  that  the  defendants,  and  those  under  whom  they 
claim,  have  been  in  the  open,  actual,  and  adverse  possession 
of  their  respective  portions  of  the  premises,  as  the  exclu- 
sive owners  thereof,  for  more  than  twenty  years  before  the 
commencement  of  these  suits.  The  pleas  are  accompanied 
by  answers. 

Disregarding  the  averments  of  the  pleadings  which  are 
mere  conclusions  of  law,  the  admitted  and  material  facts  of 
the  case,  as  they  appear  therefrom,  are  these: 

On  June  25,  1850,  Daniel  H.  Lownsdale,  Stephen  Coffin, 
and  W.  W.  Chapman,  were  in  the  joint  occupation  of  that 
portion  of  the  public  domain  upon  which  the  city  of  Port- 
land was  then  partially  laid  out  and  has  since  been  built, 
without  any  other  right  thereto  than  the  possession  under 
the  laws  of  the  provisional  government,  when  Lownsdale 
released  and  quitclaimed  to  Chapman  certain  blocks  or  par- 
cels therein,  including  block  254,  with  a  covenant  of  war- 
ranty against  all  persons,  the  United  States  excepted,  and 
another,  that  if  Lownsdale  should  thereafter  acquire  title  to 
the  premises  from  the  United  States,  he  would  convey  the 
same  to  Chapman;  and  the  defendants,  and  those  under 
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whom  they  claim,  have  occupied  said  lota  as  the  owners 
thereof,  under  said  deed  to  Chapman  and  sucoessive  coq- 
vejances  thereunder,  ever  since. 

On  JqIj  6,  1860,  Lownsdale  married  Nancy  Gillihan,  a 
widow,  with  two  children,  namely,  William  T.  and  Isabella 
E.  Gillihan.  On  March  11,  1862,  Lownsdale  filed  his  noti« 
fication  in  the  oflSce  of  the  surveyor  general,  upon  a  certain 
portion  of  said  public  domain,  including  block  264,  as  a 
settler  thereon,  under  the  act  of  September  27,  1860  (9 
Stat.  497),  commonly  called  the  Donation  act;  and  on  April 
8,  1862,  he  filed  in  said  office  his  own  affidavit  and  those  of 
two  witnesses,  showing  his  marriage  to  Nancy,  as  aforesaid; 
that  he  was  a  qualified  settler  under  said  Donation  act,  and 
that  the  settlement  and  cultivation  of  the  premises  required 
by  the  act  was  commenced  by  him  on  September  22, 1848,  and 
continued  to  that  date;  whereupon,  as  it  is  averred  in  the  pleas, 
the  surveyor  general  set  apart  the  east  half  of  said  tract  to 
Lownsdale,  and  the  west  half,  including  block  264,  to  his 
wife  Nancy;  and  that  on  September  29,  1863,  Lownsdale 
made  his  final  proof  to  the  satisfaction  of  the  surveyor 
general,  of  four  years'  residence  on,  and  cultivation  of  the 
land  described  in  his  notification,  and  of  his  compliance 
with  the  Donation  act,  so  as  to  entitle  him  and  his  wife 
Nancy  to  a  patent  therefor. 

On  April  16,  1864,  Nancy  died,  leaving  her  husband  and 
four  children,  namely,  Millard  O.  and  Buth  A.  Lownsdale, 
and  William  T.  and  Isabella  E.  Gillihan,  aforesaid;  and  on 
January  17,  1860,  Lownsdale  purchased  the  interest  of  said 
Isabella  E.  in  the  donation  of  her  mother,  and  on  February 
14,  1860,  conveyed  an  undivided  two  fifths  of  the  same  to 
Hannah  M.  Smith.  On  October  17,  1860,  a  patent  certifi- 
cate was  duly  issued  for  the  donation,  wherein  the  east  half 
thereof  was  designated  as  the  part  inuring  to  Lownsdale, 
and  the  west  half  as  the  part  inuring  to  his  wife,  Nancy. 
On  May  4,  1862,  Lownsdale  died,  leaving  James  P.  O.  and 
Mary,  his  children  by  a  former  wife,  and  the  plaintiff, 
Emma  S.  Traver,  and  Ida  M.  Squires,  the  children  of  Sarah 
Squires,  a  deceased  daughter  by  said  former  wife,  and  Mil- 
lard O.  and  Buth  A.,  his  children  by  Nancy;  and  on  June 
38 


514  Tbaveb  v.  Tbibou.  [Cir.  Ct. 

Opinion  of  the  Coart — ^Deady,  J.  [Febmuy, 

6,  1865,  a  patent  was  issued,  by  the  United  States  for  the 
donation  to  the  heirs  of  Lownsdale  and  his  wife — ^the  east 
half  to  the  heirs  of  the  former,  and  the  west  half  to  those 
of  the  latter. 

On  April  28,  186^  William  T.  Gillihan  brought  a  suit  in 
the  state  circuit  court  for  the  partition  of  the  west  half  of 
the  donation,  in  which  the  other  children  of  Nancj,  and  the 
heirs  of  Lownsdale,  together  with  many  other  persons-claim- 
ing  divers  blocks  and  lots  therein  as  the  vendees  of  liowns- 
dale,  were  made  defendants,  including  W.  W.  Chapman, 
the  defendant  Tribon  and  the  immediate  grantor  of  the  de- 
fendant, Amasa  Brooks,  from  whom  his  co-defendants, 
John  E.  and  Julia  A,  Brooks,  have  long  since — ^Noyember 
22,  1877 — derived  whatever  interest  they  have  or  claim  in 
the  premises;  that,  on  May  22,  1865,  said  court  decided 
that  Lownsdale,  as  the  survivor  of  Nancy  and  the  grantee 
of  her  child,  Isabella  E.,  was  the  owner,  in  his  life-time,  of 
an  undivided  two  fifths  of  the  west  half  of  said  donation, 
and  that  said  William  T.,  Millard  O.,  and  Buth  A.,  as  the 
children  of  Nancy,  were  then  each  the  owners  of  an  undi- 
vided one  fifth  of  said  half;  that,  on  August  12,  1865,  said 
court  set  apart  and  allotted  to  said  three  children,  in  sever- 
alty, certain  portions  thereof,  and  the  remainder  to  the 
heirs,  vendees,  or  claimants  under  Lownsdale,  according  to 
their  respective  interests,  without  determining  what  they 
were;  and  because  said  partition  was  unequal,  it  was  farther 
adjudged  that  the  children  of  Nancy  should  be  paid  the  sum 
of  thirty-nine  thousand  one  hundred  and  fifty-six  dollars 
and  two  cents  to  be  apportioned  among  the  several  parcels 
of  land  set  apart  to  the  heirs,  vendees,  or  claimants  under 
Lownsdale,  and  to  be  a  lien  thereon;  that  three  hundred 
and  fifty-five  dollara  and  ninety  cents  of  said  sum  was  so 
apportioned  upon  said  lots  5  and  6,  and  that  thereafter  the 
defendant  Tribou  and  Amasa  Brooks  paid  said  owelty. 

On  February  23,  1869,  James  P.  O.  purchased  the  undi- 
vided two  fifths  of  one  fifth  of  the  west  half  of  the  donation, 
from  Hannah  M.  Smith,  they  being  a  portion  of  the  same 
fifth  she  had  purchased  from  Lownsdale  in  his  life-time; 
and  afterwards  and  before  the  commencement  of  these  suits, 
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all  the  heirs  of  Lownsdale,  except  the  plaintifiis,  Emma  S. 
and  Ida  M.,  conveyed  their  interests  in  the  premises  to  the 
plaintiff,  George  W.  Traver, 

Since  September  29,  1819,  under  the  laws  of  Oregon,  an 
adverse  possession  of  twenty  years  was  sufficient  to  bar  an 
action  by  the  owner  for  the  possession,  antil  the  passage  of 
the  act  of  October  17,  1878  (Ses.  K  21),  which  limited  the 
time  to  ten  years;  bat  in  all  cases  where  a  cause  of  action 
bad  then  accrued,  and  this  period  had  expired  or  would  ex- 
pire within  one  year  from  the  passage  of  the  act,  an  action 
might  be  brought  within  such  year. 

These  suits  were  brought  on  the  last  day  of  the  year  fol- 
lowing the  passage  of  the  act  of  October  17,  1878,  and  if 
they  were  not  barred  by  lapse  of  time  at  the  date  of  such 
pass£^e — if  twenty  years  had  not  then  elapsed  since  the 
plaintiff's  right  of  suit  accrued — it  is  admitted  they  were 
brought  within  the  time  allowed  by  law. 

But  upon  the  letter  of  the  statute  it  appears  that  even  if 
the  right  of  suit  was  barred  at  the  date  of  its  passage,  it 
was  thereby  revived  and  extended  one  year  therefrom.  Bat 
I  do  not  understand  that  the  plaintiffs  rest  their  right  to  sne 
upon  this  ground,  and  the  cases  will  therefore  be  considered 
upon  the  assumption  that  if,  on  October  17, 1878,  the  period 
of  twenty  years  had  elapsed  from  the  time  the  right  of  suit 
Accrued  the  suits  are  barred. 

In  the  consideration  of  purely  equitable  rights  and  titles, 
a  court  of  equity  is  not  governed  by  the  statute  of  limita- 
tions. But  these  suits  are  brought  upon  the  legal  title  of 
the  plaintiffia,  and  in  the  determination  of  them,  the  limita- 
tion applicable  to  an  action  at  law  thereon  will  be  followed. 
{Hall  V.  Eussd,  3  Saw.  511;  Manning  v.  Haydeii,  5  Id.  379.) 

When,  then,  did  the  plaintiff's  right  of  suit  accrue,  and 
when  did  the  statute  of  limitations  commence  to  run  against 
it  ?  Manifestly  the  cause  of  suit  must  have  accrued  when- 
ever the  plaintiffs  or  those  under  whom  they  claim  were  en« 
titled  to  the  possession  of  the  premises  and  to  maintain  a 
suit  for  partition  against  any  person  who  owned  an  undi- 
vided interest  therein;  and  under  the  facts  as  to  the  posses- 
sion of  the  defendants  and  those  under  whom  they  claim, 
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tbe  atatate  commenGed  to  ran  against  such  right  as  soon  as 
it  accraed. 

The  plaintiffs  contend  that  the  right  of  snit  aoemed  npon 
the  giying  of  the  decree  in  the  partition  snit  in  1866,  under 
-which  thej  claim  to  deriye  title — that  tbe  legal  operation  of 
the  partition  was  to  effect  an  exchange  of  distinct  parcels  of 
land  between  the  heirs  of  Lownsdale  and  the  children  of 
Nancy,  and  that  the  former  took  as  purchasers  from  said 
children,  and  not  by  descent  from  their  ancestor,  and,  there- 
fore, the  statate  of  limitations  had  not  rnn  on  October  17, 
1878.  At  most  the  heirs  of  Lownsdale  could  only  hare  re- 
ceiTcd  three  fifths  of  block  254  from  the  children  of  Nancy 
by  this  exchange,  for  that  was  all  they  erer  had  in  it. 

But  I  am  still  satisfied  with  the  ruling  npon  this  point  in 
Field  T.  Squires^  1  I>eady,  391.  In  that  case  I  held  that 
this  partition  diyided  the  land  between  the  children  of 
Nancy  on  the  one  hand  and  the  hdirs  and  yendees  of  Lowns- 
dale on  the  other,  according  to  the  respectiTC  interests  of 
the  latter,  without  attempting  to  determine  what  they  were, 
giving  to  the  children  in  land  and  owelty  what  was  deemed 
the  equiyalent  of  three  fifths  of  the  premises,  and  to  the 
heirs  and  vendees  in  land  charged  with  the  payment  of  this 
owelty  what  was  deemed  equivalent  to  two  fifths  of  the  same. 
To  the  same  effect,  see  Davenpoti  v.  Lamb,  13  Wall,  428. 
The  portions  or  parcels  then  ascertained  and  set  apart  in 
severalty  to  the  children  of  Nancy  were  in  contemplation  of 
law  the  very  three  fifths  which  they  took  from  the  United 
States  under  the  donation  act  after  the  death  of  their 
mother,  and  in  like  contemplation  the  remaining  two  fifths 
were  the  very  portion  of  the  premises  which  the  heirs  of 
Lownsdale  inherited  from  him,  subject,  however,  to  the  legal 
effect  of  the  acts  done  and  suffered  by  him  concerning  the 
same. 

Nor  was  the  character  or  origin  of  the  estate  or  title  of 
these  parties  changed  or  affected  by  this  decree  and  par- 
tition. The  heirs  of  Lownsdale  took  the  two  fifth  tract 
by  descent  from  him,  as  his  heirs,  and  as  such  were  and 
are  so  far  bound  by  his  acts  and  conduct  relating  to  the 
same,  as  he  would  be  himself,  if  living.    This  was  not 
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an  exchange  of  distinct  parcels  of  land  owned  in  entirety  by 
either  party,  but  a  separation  of  undivided  interests  in  a 
tract  theretofore  owned  by  them  in  common. 

The  plaintiffs  also  contend  that  their  right  to  the  posses- 
sion and  to  maintain  this  suit  for  partition  did  not  accrue 
until  the  half  of  the  donation  inuring  to  the  wife  was  finally 
designated  in  and  by  the  patent  issued  on  June  6,  1865 — a 
little  over  fourteen  years  before  the  commencement  of  these 
suits.  On  the  contrary,  the  defendants  insist  that  the  right 
of  possession  accrued  to  the  plaintiffs  or  those  under  whom 
they  claim  on  April  8»  1852,  when  Lownsdale  made  the  proof, 
under  section  7  of  the  Donation  act,  of  the  commencement 
of  his  residence  and  cultivation,  because,  as  they  allege,  the 
surveyor  general  then  divided  the  donation  between  the 
husband  and  the  wife,  as  required  by  section  4  of  said  act, 
and  thereupon  the  statute  of  limitations  commenced  to  run 
against  the  wife  in  favor  of  the  defendants*  grantors  then  in 
the  adverse  possession  of  block  254. 

The  plea  and  argument  of  the  defendants  assume  that  the 
children  and  survivor  of  Nancy  took  the  west  half  of  the 
donation  as  her  heirs,  and  are  therefore  in  privity  with  her 
and  bound  by  her  acts  or  conduct  while  living,  and  the  wife 
of  the  settler,  Lownsdale.  But  the  law,  so  far  as  this  court 
is  concerned,  is  held  otherwise.  Upon  the  death  of  Nancy, 
her  ''share  or  interest"  in  the  donation  was  given,  by  sec- 
tion 4  of  the  act,  to  her  husband  and  children  in  equal  parts, 
and  they  took  it  under  the  Donation  act  as  the  direct  donees 
of  the  United  States,  and  not  as  the  heirs  of  Nancy,  whose 
interest  in  the  premises,  whatever  it  was,  terminated  with 
her  death.     (Melds  v.  Squires^  1  Deady,  882.) 

But  even  if  they  took  as  the  heirs  of  Nancy,  or  in  any 
sense  by,  through,  or  under  her,  the  result,  so  far  as  this 
plea  is  concerned,  must  be  the  same.  She  was  a  married 
woman  when  the  Donation  act  passed,  and  continued  to  be 
one  up  to  the  time  of  her  death.  All  the  statutes  of  limi- 
tation ever  in  force  in  Oregon,  from  that  contained  in  the 
''Steamboat  act*'  of  September  29,  1849,  and  taken  from 
the  revised  statutes  of  Iowa  (p.  384)  of  1843,  down  to  the 
present  one,  have  provided  that  the  statute  should  not  com- 
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mence  to  ran  against  a  married  woman  daring  her  marriage. 
Ifc  may  then  be  taken  for  granted  that  whether  Nancy's  hus- 
band and  children  took  the  western  half  of  the  donation  as 
the  direct  donees  of  the  Unit-ed  States,  or  as  her  saccessors 
in  interest,  or  that  whateyer  possession  those  ander  whom 
the  defendants  claim  may  have  had  of  this  property  before 
the  death  of  Nancy,  the  statute  of  limitations  did  not  com- 
mence to  ran  in  their  favor  before 'the  death  of  Nancy — ^April 
15,  1854.    Did  it  commence  to  ran  then,  and  if  not,  when? 

On  September  29,  1853,  the  settler  Lownsdale  made  his 
final  proof  of  the  residence  and  caltivation  required  by  the 
act,  and  had  otherwise  conformed  thereto,  so  that  according 
to  the  constraction  given  to  the  Donation  act  by  the  snpreme 
court  in  HclU  v.  BusseR,  101  IT.  8.  510,  as  soon  thereafter  as 
it  was  ascertained  by  the  proper  authority  that  this  proof 
was  sufficient,  he  became  a  qnalified  grantee  thereander,  and 
the  right  to  the  one  half  of  the  donation  was  then  vested  in 
him.  And  for  the  same  reason,  Nancy  also  became  a  grantee 
and  entitled  to  one  half  of  the  donation,  provided  she  did 
not  die  before  the  patent  issued.  But  she  did  so  die,  and 
thereupon  her  husband  and  children  became  entitled  in  her 
place  to  one  half  of  the  donation.  But  to  what  half? 
and  was  there  yet  any  division  of  the  donation  or  official 
designation  of  the  half  inuring  to  the  settler  and  the  one  to 
the  wife  ? 

The  defendants  allege  in  their  pleas,  that  this  deaignation 
was  made  by  the  surveyor  general  on  April  3,  1852,  when 
Lownsdale  made  his  preliminary  proof  or  proof  of  settle- 
ment. But,  however  this  may  be  as  a  matter  of  fact,  as  a 
matter  of  law  I  do  not  think  the  division  could  be  formally 
and  finally  made  before  the  full  compliance  with  the  act  by 
the  settler,  and  proof  thereof  to  the  satisfaction  of  the  sur- 
veyor general,  as  provided  in  section  7  of  the  act.  Until 
this  was  done,  the  settler  had  only  a  possessory  right  in  the 
land — the  right  of  occupation — and  there  was  no  grant  or 
donation  to  divide  between  him  and  his  wife.  {Hall  v.  Bum- 
sell,  supra.)  And  any  entry  or  action  by  the  surveyor  gen- 
eral on  the  subject  at  this  time,  must,  in  the  nature  of 
things,  have  been  merely  provisional,  and  subject  to  cor- 
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rection  and  modification  in  his  final  action  upon  the  case, 
when  he  came  to  consider  the  final  proofs  and  make  up  and 
issae  the  patent  certificate. 

Upon  the  final  proof  being  made,  if  it  was  satisfactory, 
the  sorveyor  general  was  authorized  to  issne  a  certificate 
under  rules  and  regulations  to  be  prescribed  by  the  general 
land  office,  "setting  forth  the  facts  in  the  case  and  specify- 
ing the  land  to  which  the  parties  are  entitled/* 

It  is  understood  to  have  been  the  practice  of  the  land 
office  to  make  this  division  of  the  donation  upon  the  issne 
of  the  certificates  and  then  enter  the  same  on  the  records 
or  plats  of  the  survey  in  the  office  or  vice  versa.  It  is  also 
understood  that  the  commissioner  of  the  general  land  office 
has,  in  some  cases,  exercised  the  right  to  alter  the  division, 
but  probably  only  with  the  consent  of  the  parties  inter- 
ested. And  upon  the  assumption  that  the  commissioner 
was  authorized  in  all  cases  to  review  and  modify  the  division 
made  in  the  local  land  office,  the  plaintiff's  base  their  claim 
that  there  was  no  absolute  and  final  division  of  the  dona- 
tion until  the  patent  was  issued. 

But  I  doubt  if  the  commissioner  is  authorized  to  set 
aside  the  division  made  by  the  surveyor  general  and  substi- 
tute one  made  by  himself.  The  authority  given  him  by  the 
act  is  to  issue  a  patent  according  tp  the  facts  stated  in  the 
certificate,  one  of  which  is,  in  case  the  settler  is  a  married 
man,  the  division  of  the  donation  between  him  and  his  wife 
and  the  designation  of  the  part  inuring  to  each.  True,  if 
there  is  a  valid  objection  to  the  issue  of  a  patent  upon  the 
case  made  in  the  certificate  he  may  refuse  to  do  so.  But  I 
think  his  power  is  then  exhausted,  and  he  must  return  the 
certificate  to  the  local  office  for  further  proceedings  in  ac- 
cordance with  his  decision. 

At  least  the  power  to  partition  the  donation  between  the 
settler  and  his  wife  seems  committed  to  the  judgment  of  the 
surveyor  general,  and  although  he  may  be  required  by  the 
direction  of  the  commissioner  to  exercise  this  power  in  a 
particular  case,  and  to  correct  errors  committed  in  the  ex- 
ercise of  it,  as  that  the  donation  was  not  divided  into  two 
equal  parts,  I  do  not  think  he  could  be  required  to  divide 
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it  in  a  particular  manner,  as  by  an  east  and  west  line  rather 
than  a  north  and  south  one,  or  to  assign  the  north  or  east 
half  to  the  wife  rather  than  the  south  or  west  one.  So  far 
as  the  partition  and  allotment  of  the  donation  between  the 
settler  and  his  wife  rests  in  the  discretion  of  this  officer,  I 
think  the  act  commits  the  matter  wholly  to  his  judgment. 

Assuming  as  I  do,  and  as  seems  to  be  admitted  by  the 
defendants*  plea,  that  a  suit  for  partition  could  not  hare 
been  maintained  by  the  plaintiffs'  ancestor,  Lownsdale, 
against  the  defendants  for  partition  of  the  premises  nntil 
by  the  formal  division  of  the  donation,  it  was  ascertained 
and  determined  in  which  half  of  the  same  they  would  be  in- 
cluded, it  follows  that  the  statute  of  limitations  did  not 
commence  to  run  against  this  suit  until  such  division  was 
made.  When,  then,  for  the  purposes  of  this  case,  was  this 
division  made  ?  On  September  29,  1853,  when  the  settler 
made  his  final  proof  and  the  matter  was  submitted  to  the 
surveyor  general  for  examination  and  determination,  or  on 
October  17, 1860,  the  date  of  the  certificate  in  and  by  which 
the  division,  so  far  as  appears,  is  first  formally  made  and 
announced  ?  In  the  one  case  the  limitation  of  twenty  years, 
counting  from  the  filing  of  the  proof,  or  the  death  of  Nancy 
on  April  15, 1854,  had  elapsed  before  the  passage  of  the  act 
of  October  17, 1878,  and  the  plainti£b'  right  of  suit  was  then 
barred,  and  in  the  other,  the  limitetion  would  not  have  ex- 
pired until  October  17,  1880,  and  therefore  the  right  of  suit 
was  not  barred  at  the  passage  of  said  act. 

Taking  the  facto  as  stated,  and  the  construction  of  the 
Donation  act  as  announced  by  Mr.  Chief  Justice  Waite,  in 
HaU  y,  BusseU,  supra,  my  conclusion  is,  that  the  share  or 
interest  of  Nancy,  in  this  donation,  was  not  ascertained  or 
set  apart  during  her  life-time,  nor  until  the  patent  certifi* 
cate  was  issued  on  October  17, 1860,  when  and  whereby  the 
division  was  made,  giving  the  settler  the  east  half,  and  the 
wesl  half  to  the  wife,  nominally,  but  in  effect  to  those  whom 
the  act  gave  it  upon  her  death;  and  upon  this  certificate, 
and  in  accordance  therewith,  the  patent  subsequently 
issued. 

The  right  to  the  patent,  as  was  said  by  Mr.  Justice  Field, 
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in  Stark  t.  Starrs  (6  Wall.  413),  became  perfect  when  the 
certificate  of  the  saryeyor  general  was  received  by  the  com* 
missioner  of  the  general  land-office,  and  he  found  no  valid 
objection  thereto,  and  that  none  was  so  found  is  shown  by 
the  subsequent  issue  of  the  patent  thereon.  (Barney  v. 
Delphi  97  U.  S.  656.)  In  the  division  of  the  donation  it 
appears  that  the  west  half  was  set  apart  to  Nancy,  although 
she  was  then  dead;  but  such  division  being  the  basis  of  the 
patent  would,  I  suppose,  by  analogy,  inure,  under  the  act 
of  May  20,  1836  (5  Stat.  31),  to  the*^  benefit  of  the  persons 
to  whom  the  act  gave  the  land  in  such  contingency.  (See 
Stark  V.  Starrs^  supra,  427.) 

Upon  the  argument,  counsel  for  the  defendants  also  in- 
sisted that  these  suits  could  not  be  maintained,  because  the 
plaintiffs  were  not  in  the  actual  possession  of  the  premises, 
and  suggested  that  the  suits  ought  to  be  stayed  at  least 
until  the  plaintiffs  tried  their  right  to  the  possession  by  an 
action  at  law.  It  is  not  apparent  how  this  question  can 
arise  on  the  consideration  of  these  pleas  of  the  statute  of 
limitations.    But  if  it  can,  the  answer  is  very  plain. 

And  first,  the  pleas  admit  in  effect  that  the  title  to  two 
fifths  of  the  western  half  of  the  donation  was  in  Lowns- 
dale — one  fifth  as  the  donee  of  the  United  States  upon  the 
death  of  Nancy,  and  the  other  fifth  as  the  grantee  of  her 
daughter,  Isabella  E. ;  that  by  the  partition  of  the  tract  iu 
1865,  the  whole  of  block  254  was  set  apart  to  the  heirs  of 
liownsdale,  subject  to  the  effect  of  his  deed  of  quitclaim 
to  Chapman  of  June  25,  1850.  And  as  to  that,  it  was  held 
in  Fields  v.  Squires,  1  Deady,  379,  that  this  deed  only 
passed  the  bare  possession,  the  title  being  still  in  the 
United  States,  but  that  by  virtue  of  the  covenant  therein, 
for  further  assurance,  in  case  Lownsdale  obtained  title  from 
the  United  States,  his  heirs  were  estopped  to  claim  against 
the  grantee  in  said  deed  or  those  claiming  under  him,  the 
one  fifth  interest  therein  which  he  took  from  the  United 
States  on  the  death  of  Nancy,  but  as  to  the  fifth  purchased 
from  Isabella  E.,  he  was  not  so  estopped;  and  that  Lowns- 
dale's  grantee  in  the  deed  of  June  25, 1850,  nor  those  claim- 
ing under  him,  neither  lost  nor  gained  by  the  partition,  and 
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that  consequently  the  defendants'  interest  in  the  premises  is 
an  undivided  one  fifth.  (See  Davenport  y.  Lamb,  13  Wall. 
429.) 

From  this  it  is  plain  that  the  legal  title  to  the  undivided 
four  fifths  of  these  premises  is  in  the  plaintifiSs,  and  that 
they  are  entitled  to  maintain  these  suits  for  partition,  un- 
less they  are  barred  by  lapse  of  time.  As  was  said  by  this 
court,  in  Lamb  v.  Sta^r,  1  Deady,  364,  **The  jurisdiction 
of  a  court  of  equity  over  a  suit  for  partition,  so  far  as  I 
have  been  able  to  ascertain,  never  did  depend  upon  the 
possession  by  the  complainant.  Where  the  title  of  the 
complainant,  whether  it  be  legal  or  equitable,  is  not  doubt- 
ful or  suspicious,  equity  will  take  jurisdiction  and  decree 
partition,  without  reference  to  the  question  of  possession. 
But  in  the  case  of  an  alleged  legal  tide,  when  either  of 
these  objections  appear,  it  is  usual,  first  to  send  the  com- 
plainant to  a  court  of  law  to  try  his  title,  and  in  the  mean 
time  retain  the  bill  to  await  the  result.  In  the  case  of  an 
equitable  title,  the  court  of  equity  first  ascertains  the  title, 
and  if  found  for  the  complainant,  proceeds  to  make  parti- 
tion." (Wilken  v.  WUkin,  1  Johns.  Ch.  117;  Cox  v.  SmM, 
4  Id.  276;  Matthewaon  y.  Johnson,  HoE  Ch.  662;  4  Kent's 
Com.  364;  Phelps  v.  Green,  3  Johns.  CL  304.) 

In  this  case  the  title  is  neither  doubtful  nor  suspicious. 
The  facts  constituting  the  plaintiffs'  right  are  admitted,  as 
are  also  the  facts  which  it  is  claimed  constitute  an  adverse 
possession  sufficient  in  duration  to  bar  the  assertion  of  such 
right  and  in  effect  to  constitute  a  title  in  the  defendants. 

The  only  question  to  be  determined,  when  did  the  statute 
commence  to  run  ?  is  one  of  law,  and  may  as  well  be  de- 
cided in  a  court  of  equity  as  in  a  court  of  law,  for  in  either 
case  the  court  must  decide  it.  On  the  contrary,  if  the  ques- 
tion was  one  of  fact,  as  for  instance  the  duration  or  charac- 
ter of  the  defendants'  possession,  and  there  appeared  to  be 
any  doubt  about  it  on  the  evidence,  the  plaintiffis  might 
very  properly  be  directed  to  try  that  question  in  a  court  of 
law  with  a  jury.  But  there  can  be  no  good  reason  for  send- 
ing a  plaintiff  in  a  suit  in  equity  for  partition,  to  a  court  of 
law,  to  try  a  mere  question  of  law  involved  in  his  claim,  or 
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the  defence  thereto — particularly  in  modern  times  when  the 
two  courts  are  composed  of  the  same  judges  and  the  former 
rivalry  and  jealousy  between  them  has  become  a  thing  of 
the  past. 

The  adverse  possession  of  the  defendants  not  having  con- 
tinued twenty  years  after  the  statute  of  limitations  com- 
menced to  run  against  the  plaintiffs  or  their  ancestors,  and 
before  these  suits  were  commenced,  the  pleas  to  the  bills 
are  considered  insufficient,  and  therefore  overruled. 


Calipobnia  Dry  Dock  Company  v.  R.  L.  Arm- 
strong ET  AL, 

CiBOurr  CouBT,  District  of  Caufobhia. 
FSBBUABT  12,  1883. 

1.  GxNZRAL  Bulb  or  Dakagss. — ^The  general  rule  is,  that  no  damages  can 
be  recovered  nntil  they  shall  have  actually  accrued;  and  that  an  action 
can  not  be  maintained  on  a  mere  liability  to  a  third  party  to  which  a 
plaintiff  has  been  subjected  by  the  act  of  the  defendant.  The  plaintiff, 
in  such  a  case,  must  allege  and  prove,  that  he  has  incurred  actual  dam- 
age by  showing  the  payment,  or  other  satisfaction  of  such  liability. 

2.  LiABiLiTT  OF  Stranger  Committing  WA3Ta. — ^A  stranger  committing 
waste  upon  premises  leased,  or  held  by  a  particular  estate,  is  liable  to  the 
tenant  for  the  injury  to  the  possession,  and  to  the  landlord,  or  reversioner, 
for  the  injury  to  the  freehold,  or  inheritance.  The  right  of  each  is  dis- 
tinct from  that  of  the  other,  and  satisfaction  made  to  the  one,  is  no  bar  to 
an  action  brought  by  the  other. 

3.  Liability  or  Tknant  fob  Waste  and  hls  Rights  against  Trespasser. 
The  tenant  is  answerable  to  the  landlord,  or  reversioner,  for  waste 
done  by  a  stranger.  He  has  his  remedy  over  against  the  stranger,  but 
the  tenant's  recovery  against  the  stranger  for  injuries  to  the  freehold, 
or  reversion,  is  dependent  on  bis  first  having  satisfied  the  landlord's 
claim  by  payment,  or  repair  of  the  injured  premises;  and,  in  such  case, 
the  stranger  is  liable,  only,  for  the  payment,  or  expense,  necessarily  in- 
curred.— Wood  V.  Cfrifin,  46  N.  H.  231,  approved  and  followed. 

.  ErrBCT  or  Express  upon  Iisplied  Covenants  in  a  Lease. — Where  the 
parties  to  a  lease  of  real  property  have,  expressly,  covenanted  to  repair, 
it  seems,  that  the  express  covenant  takes  the  place  of  the  implied  cove- 
nant, and  becomes  the  measure  of  the  tenant's  liability. 
5.  Right  or  Tenant  against  Trespasser  where  Tenant  has  Cotbnan- 
TED  TO  Repair.— It  being  admitted  that  in  a  case,  in  which  the  tenant 
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hu  expressly  covenanted  to  repair,  such  tenant  haa  a  right  to  maintain 
an  action  against  a  stranger  committing  waste,  for  injuries  done  to  the 
freehold:  Held,  that  such  right  of  action  does  not  accrue  in  faTor  of  a 
tenant,  until  he  has  paid,  or  satisfied,  his  landlord,  or  repaired  the  prem- 
ises. 
6.  CoMPLAiKT  Failing  to  Stats  SAnsrAcriON  ob  Kbpaibs  madb,  is  Dk* 
MU&RABLE. — A  complaint  setting  forth  the  fact  of  a  lease  oontaining  a 
covenant  by  the  tenant  to  repair,  and  an  injury  to  the  freehold  by  a  tres- 
passer (defendant  in  the  action)  and  further  alleging,  that,  by  reason  of 
the  tortious  act  of  the  trespasser,  the  tenant  (plaintiff  in  the  action)  hat 
become,  and  is,  absolutely  liable,  and  indebted  to  the  landlord  for  the 
damages  resulting  from  the  trespaas,  viz.  the  necessary  cost  of  repair,  but^ 
which  fails  to  aver,  that  the  landlord's  claim  has  been  satisfied,  or  that 
any  expenditures  in  repair  have  been  made  by  the  tenant,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

Before  Sawyeb,  Gircoit  Jadge. 

WaUace,  Orealhouse  &  Blanding^  for  plaintiff. 

Andros  dk  Page,  for  defendant. 

Sawteb,  Gircnit  Judge.  The  plaintiff  alleges  in  the  first 
count,  that  it  was  the  lessee  for  a  term  of  years  of  certain 
real  estate,  partly  covered  with  water,  upon  which  there 
was  situated  a  marine  railway  extending  into  the  water; 
that  during  the  term  of  said  lease,  and  while  the  plaintiff 
was  in  the  possession  of  the  premises  under  the  lease,  the 
ship  Alneburgh,  of  which  the  defendants  were,  at  the 
time,  owners,  negligently  ran  upon,  and  came  into  collision 
with  said  marine  railway,  and  broke  down  and  destroyed  it; 
that  by  the  terms  of  said  lease,  **  it  was  expressly  covenan* 
ted  and  agreed  by  and  between  plaintiff,  as  lessee  and  the 
lessors,**  that  plaintiff  would  at  the  expiration  of  the  term  of 
said  lease,  to  wit:  on  the  tenth  day  of  November,  1880, 
quit  and  surrender  said  premises,  and  every  portion  thereof, 
to  the  said  lessors  in  as  good  state  and  condition,  as  reason- 
able use  and  wear  thereof  would  pezloiit,  (damages  by  the 
elements  excepted)  and  that  plaintiff  under  and  by  virtue  of 
saidagreement  and  covenant  contained  in  said  lease,  became 
and  was,  on  said  ninth  day  of  November,  1879,  and  ever 
since,  continuously,  has  been,  and  now  is,  absolutely  liable 
and  indebted  to  the  said  lessors  for  the  whole  value  of  said 
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marine  railway,  so  constraoted  npon  said  premises,  at  the 
commencement  of  said  lease;  and  for  the  whole  amonnt  of 
the  damages  resulting  from  the  breaking  down,  and  the 
destraction  of  the  same  as  aforesaid,  being  the  necessary 
cost  and  expenses  of  putting  the  said  marine  railways  in  as 
good  state  and  condition,  as  they  were  in  on  the  said  thir- 
teenth day  of  November,  1876,  reasonable  nse  and  wear 
thereof  excepted;  that  the  necessary  cost  of  putting  said 
marine  railway  in  sach  repair  as  is  required  by  the  plaintiffs 
said  covenant  would  be  twelve  thousand  dollars,  and  that 
plaintiff  has,  thereby,  been  damaged,  and  injured,  to  said 
amount  for  which  sum  judgment  is  asked. 

There  is  another  count  for  injuries  to  the  plaintiff's  pos- 
session, not  embracing  the  damages  to  the  inheritance. 
Defendant  demurs  to  the  first  count,  on  the  ground,  that  it 
does  not  appear,  that  plaintiff  has  made  the  repairs,  or 
made  satisfaction  to  the  lessors,  under  his  covenant,  for  the 
damages  to  the  freehold;  that  a  mere  liability  to  repair  with- 
out first  satisfying  the  liability,  gives  no  ground  of  action 
for  an  inquiry  to  the  reversionary  estate  of  the  lessors;  that 
he  is  not  injured,  and  sustains  no  rei^l  damages  till  he  actu- 
ally repairs,  or  makes  satisfaction;  that  as  he  may  never 
perform  this  covenant,  the  injury  and  damages  may  never 
arise;  and  that  there  is  no  right  of  action  till  actual  damage 
and  injury  arise.  There  are  two  estates  injured  here:  the 
temporary  estate  of  the  lessee,  continuing  during  his  term, 
and  the  permanent  estate  of  the  lessors,  the  inheritance — an 
injury  to  the  possession  and  an  injury  to  the  land  itself — 
and  the  owner  of  each  estate  has  his  action  against  the 
stranger,  who  commits  the  wrong  or  waste;  each  for  the  par- 
ticular injury  done  to  his  particular  estate.  Under  the  com- 
mon law,  the  action  for  the  injury  done  to  the  lessee's  es- 
tate would  have  been  trespass,  and  that  to  the  lessor's  case. 
(2  Washb.  on  Beal  Prop.  393;  Taylor's  Land,  and  Ten.,  sec. 
173;  Starr  v.  Jackson^  11  Mass.  621.)  Ohamber,  J.,  in 
AiiersoU  v.  Stevens^  1  Taunt.  194,  says:  ''Where  different 
persons  have  distinct  rights  in  the  subject  of  a  trespass,  the 
compensation  must  be  to  each  in  proportion  to  the  injury 
received.    One  of  them  cannot  claim  that  part  of  the  com- 
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pensation  which  belongs  to  the  other;  nor  can  the  soLtsf action 
made  to  one  be  a  bar  to  an  action  brought  by  the  other.  It  can 
hardly  be  necessary  to  cite  cases  on  this  point." 

If  the  tenant  is  entitled  to  recover  for  injury  to  the  estate 
of  the  reversioner,  it  is  on  the  groimd  of  his  liability  to  the 
landlord  to  repair.  It  is  admitted,  that  the  tenant  is  en- 
titled to  recover  in  such  case,  when  he  is  under  obligation 
to  repair,  provided  he  has  in  fact  repaired,  or  made  satisfac- 
tion to  the  landlord;  and  the  question  now  is,  whether, 
although  liable,  he  can  recover  before  he  has  repaired,  or 
made  satisfaction  ?  Strange  as  it  may  seem,  counsel  have 
been  able  to  find  but  one  case  in  which  this  exact  point  has 
arisen,  and  been  decided;  and  that  is  Wood  v.  Griffin,  46  N. 
H.  231.  This  case  bears  abundant  evidence  of  having  been 
most  thoroughly,  and,  carefully,  considered;  and  the  reason- 
ing appears  to  me  to  be  unanswerable.  It  presented  the 
precise  question  which  was  fully  considered  and  determined; 
and  the  judgment  was  reversed  on  that  point  alone.  The 
action  was  trespass,  brought  by  the  tenant  for  life  for  waste, 
committed  by  felling  and  carrying  away  timber  trees.  I 
cannot  do  better  than  quote  some  passages  from  the  decision. 
8ays  the  court:  ''The  question  is,  whether  the  plaintiffs  are 
entitled  to  include,  in  their  damages,  the  full  value  of  the 
wood  and  timber,  upon  the  ground  that  they  are  liable  over 
to  the  remainder-man  or  reversioner;  or  whether  they  are 
limited  to  damages  for  the  injury  to  their  possessory 
interest.*' 

''There  can  be  no  controversy,  that  the  cutting  of  the 
wood  and  timber,  by  a  tenant  for  life,  or  a  stranger,  for  the 
purposes  indicated  in  the  case,  is  waste.  (MUes  v.  MUes,  32 
N.  H.  147;  DenneU  v.  Dennett,  43  Id.  499.)  And  it  seems 
to  be  equally  clear,  that  the  tenants  are  liable  to  the  person 
having  the  immediate  remainder,  or  reversion  for  such 
waste,  whether  committed  by  themselves,  or  a  stranger,  or 
by  a  part  of  such  tenants  only.  (4  Kent's  Com.  77,  85; 
Cook  V.  C/iaplain  li'ans.  Co.,  1  Denio,  104;  AUersoU  v. 
Stevens,  1  Taunt.  200;  Com.  Dig.  617,  tit.  Waste,  ch.  4; 
Cruise's  Dig.,  tit.  18,  ch.  1,  sees.  63,  20,  and  54;  Wash,  on 
Eeal.  Prop.,  116.)"    *    *    * 
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''It  may  be  considered  as  established,  that,  while  the 
tenant  is  answerable  to  the  remainder-man,  or  reversioner, 
for  waste  done  by  a  stranger,  snch  stranger  is  liable  over  to 
the  tenant."  (4  Kent's  Com.  77,  85;  2  Saund.  259;  and  cases 
cited.) 

''The  precise  question,  then,  is,  whether  in  an  action  of 
trespass  quare  clausum  /regit  by  the  tenant  against  a  stran- 
ger, he  can  recover  damages  for  the  injury  to  his  posses- 
sion, and,  also,  for  the  injury  to  the  inheritance,  without 
there  having  been  any  recovery  against  him  by  the  remain- 
der-man, or  reversioner,  or  any  satisfaction  made  by  him  in 
any  form.'*    *    *    * 

"It  is  clear  from  the  adjudged  cases,  that  the  claims  of 
the  tenant  and  reversioner  can  be  separated;  that  they  are 
in  fact  distinct,  and  that  each  may  maintain  a  suit  for  the 
injury  done  to  him;  and  that  both  may  be  pending  at  the 
same  time.  How,  then,  can  the  tenant  include  in  his  dam- 
ages the  injury  to  the  reversion?  If  he  can  in  any  case, 
how  is  the  defendant  to  avail  himself  of  the  fact  that  an- 
other action  is  pending  by  him  in  remainder,  or  reversion  ?" 

"Again,  there  is  no  necessity  for  arming  the  tenant  with 
such  power.  If  he  is  entitled  to  recover  for  the  injury  to 
the  inheritance,  whether  he  has  satisfied  the  reversioner  or 
not,  his  recovery  must  be  a  bar  to  a  suit  by  the  landlord; 
and  still  the  trespasser  might  avail  himself,  by  way  of  de- 
fence, of  a  license,  or  admission,  by  the  tenant,  which 
might,  in  effect,  defeat  the  landlord's  claim  against  such 
trespasser;  and  besides,  the  landlord  might  find  his  claim 
against  the  trespasser  defeated  by  the  result  oi  a  suit  pros- 
ecuted without  his  assent,  in  a  manner  opposed  to  his 
wishes,  or  by  his  inabilUy  to  obtain  from  the  tenant  himself 
ilie  fruits  of  the  suit  against  such  third  person,** 

"The  fact,  that  the  tenant  is  answerable  for  the  injury, 
does  not,  we  think,  furnish  an  adequate  reason  for  sanction- 
ing such  doctrines.  Where  waste  is  committed  by  cutting 
down  timber  trees  by  a  stranger,  the  property  in  them  at 
once  passes  to  the  landlord;  and  he  may  take  them,  or 
maintain  trover  for  them;  and  there,  surely,  can  be  no  pro- 
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prietj  in  holding  that  the  tenant,  also,  could  have  the  same 
remedy,  for  he  has  no  property  whatever  in  ihemJ* 

^*  If  the  tenant  has  been  compelled  to  satisfy  the  landlord  for 
the  iujury  by  a  third  person,  he  may  have  his  remedy  over^  but, 
untU  then,  we  think  he  must  be  confined  to  damages  for  the  tn* 
jwry  to  the  possession.** 

After  distinguishing  cases  of  personal  property  in  the 
hands  of  others  than  the  owner,  the  court  says:  *'Bnt  be* 
yond  this,  the  authorities,  so  far  as  we  have  any,  are  opposed 
to  the  claim  of  the  tenant  to  recover  damages  for  an  injury  to 
the  inheritance,  until  he  has  first  satisfied  the  landhtd;  and 
there  is  nothing  in  the  state  of  the  law  in  respect  to  snits 
by  agents,  carriers,  and  others  in  possession  of  goods,  that 
would  induce  us  to  extend  it  to  a  case  like  the  present. 
We  think,  therefore,  that  on  this  ground  the  verdict  must  be 
set  aside,  unless  plaintiff  will  reduce  the  amount  of  the  ver- 
dict to  nominal  damages.*' 

In  my  judgment,  also,  the  tenant  cannot  recorer  before 
repairing,  or  satisfying  the  landlord,  for  the  reason  that,  till 
then,  his  cause  of  action  on  this  ground  has  not  matured. 
He  has  sustained  no  injury  till  he  has  done  something  by 
way  of  repairs,  or  towards  satisfying  the  landlord  for  the 
injury  to  the  inheritance.  He  may  never  do  either,  and  he, 
certainly,  ought  not  to  recover  unless  he  does  one,  or  the 
other.  A  recovery  by  an  irresponsible  tenant  may  wholly 
defeat  the  remedy  of  the  landlord.  The  tenant  ought  not 
to  recover  any  more  than  he  pays  in  satisfaction,  or  neces- 
sarily expends  in  repairs,  and  if  he  has  in  fact  repaired,  or 
made  satisfaction,  he  cannot  recover  more.  Should  be  be 
unnecessarily  extravagant  in  either,  he  might  recover  less. 
He  may  compromise  at  one  half,  or  one  fourth  the  amount 
claimed.  The  extent  of  the  liability  should,  in  some  mode, 
be  fixed  before  he  is  permitted  to  maintain  a  suit.  Gener- 
ally, in  the  law,  relating  to  other  matters,  where  a  cause  of 
action  arises  out  of  a  liability  incurred  by  reason  of  one's 
relation  to  another,  the  action  cannot  be  maintained  until 
payment,  or  satisfaction,  of  the  liability;  and  I  can  perceive 
no  good  reasons  for  making  a  distinction  in  favor  of  the 
tenant  in  a  case  of  this  kind.    Thus  in  WiUson  v.  McEvoy, 
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25  Cal.  169,  it  was  held  in  an  action  for  the  breach  of  an 
injunction  bond,  that  an  attorney's  fee  for  which  plaintiff 
became  liable  in  resisting  the  injunction,  could  not  be  re- 
covered without  having  been  first  paid  by  the  plaintiff.  The 
court  observes:  ''The  rule  of  the  common  law  was,  that  on 
a  bond  to  indemnify  against  the  damage  the  obligee  might 
sustain,  he  could  recover,  only,  upon  evidence  that  he  had 
sustained  actual  damage;  that  compensation  would  only  be 
awarded  for  actual  loss.  Evidence  showing  that  he  was 
subject  to  a  liability,  without  showing  payment,  was  not 
enough,'*  citing  several  authorities.  This  was  affirmed  in 
Frader  v.  Orimm^  28  Cal.  11,  and  extended  to  the  expenses 
of  procuring  testimony.  Also  affirmed  in  subsequent  cases. 
So,  without  actual  payment  of  the  debt,  although  the  lia- 
bility of  the  surety  has  attached,  he  cannot  recover  against 
the  principal.  (Hayes  v.  Josephi^  26  Cal.  643.)  So,  also, 
where  an  indemnity  bond  is  given  to  a  sheriff,  to  save  him 
harmless  from  any  damages  resulting  from  any  trespass  he 
may  commit  in  executing  a  writ  of  replevin  or  attachment, 
he  cannot  recover  on  the  bond,  notwithstanding  the  fact, 
that  his  liability  has  been  eatablis/ied  by  a  judgment  againai 
him,  recovered  for  the  damages  resulting  from  the  trespass, 
unless  he  has,  also,  in  fact,  paid  the  judgment  so  recovered. 
(LoU  V.  MUchell,  32  Cal.  24.)  In  this  case  the  condition  of 
the  bond  was  very  broad,  and  should  authorize  a  recovery, 
if  any  covenant  could  do  so,  short  of  providing  in  express 
terms,  that  a  recovery  may  be  had  upon  incurring  the  lia- 
bility, before  satisfaction.  The  condition  is  as  follows: 
That  the  obligors  ''should  well  and  truly  keep  and  bear 
harmless  and  indemnify  the  said  W.  O.  Middleton,  sheriff, 
as  aforesaid,  of  and  from  any  and  all  damages,  costs,  suits, 
judgments,  and  executions,  that  shall  or  may  at  any  time 
arise,  come,  or  be  brought  against  him,  by  reason  of  the 
detention  of  said  property,  or  the  delivery  thereof  to  the 
plaintiff." 

The  same  was  held  on  an  indemnity  to  the  sheriff  upon 
the  levy  of  an  attachment  in  Rouaain  v.  Stewart,  33  Cal.  211- 
12.  In  JDe  Costa  v.  Mass.  Min.  Co.,  17  Id.  616,  it  was  held, 
that  "  the  plaintiff  could  not  recover  beyond  the  injury  sua- 
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taioed,  and  it  was  improper  to  award  compensation  for  an  ex- 
pense which  might  never  be  incurred.'*  This  was  an  action  for 
a  nuisance,  in  digging  a  ditch  on  plaintiff's  land,  and  the 
estimated  cost  of  filling  the  ditch  had  been  allowed  as 
damages.  So  in  Bnrt  v.  Dewey,  40  N.  Y.  285,  it  was  held 
that  a  liability  established  bj  Sk  judgment  against  a  paHy  can- 
not afford  a  ground  of  action  until  paid,  as  it  may  neTer  be 
enforced.  The  liability  sued  on  in  tbis  case,  rests  on  tbe 
express  covenant  to  repair,  set  out  in  the  complaint,  and 
not  upon  the  common  law  liability  to  repair,  and  the  injuiy 
done  by  the  negligence  of  the  defendant.  As  there  is  an 
express  covenant,  I  suppose  that  it  is  the  measure  of  the  lia- 
bility, the  parties  having  fixed  the  extent  of  the  obligation 
on  this  point  by  the  terms  of  the  contract.  At  all  events, 
that  is  the  liability  alleged  in  the  complaint.  So,  also,  in 
the  several  cases  cited  upon  covenants  in  bonds,  the  injuries 
provided  against  in  some  of  them  are  trespasses.  Yet  in 
Mouaain  v.  Stewart,  33  Gal.  212,  the  court  says:  ''There is 
nothing  in  the  point  that  the  indemnity  is  against  a  tres- 
pass.** And  tbe  same  is  held  in  Stark  v.  Raney,  18  Cal. 
632,  where  the  trespass  is  not  malicious.  I  see  no  good  rea- 
son why  these  authorities,  and  numerous  others  of  a  similar 
character,  should  not  be  applicable  to  this  case,  as  to  when 
the  right  to  recover  damages  attaches. 

Whether  the  liability  in  tbis  case  to  repair  rests  upon  the 
express  covenant  set  out,  upon  implied  covenants,  or  upon 
principles  of  public  policy,  which  hold  the  tenant  respon- 
sible for  a  violation  of  duty  to  his  landlord  in  failing  to  pro- 
tect the  freehold,  while  in  his  possession  as  tenant,  in  my 
judgment,  both  upon  reason  and  authority,  no  recovery  can 
be  had  until  the  tenant  has  made  repairs,  or  made  satisfac- 
tion to  the  landlord.  It  is  argued,  that  if  this  rule  be 
adopted,  then  the  tenant  may  never  be  able  to  recover,  as 
he  may  not  be  able  to  agree  with  his  landlord  as  to  the 
amount  to  be  paid,  and  he  may  not  be  able,  for  want  of 
means,  either  to  repair  or  make  satisfaction.  If  that  be  so, 
his  damages  will  never  accrue,  and  he,  certainly,  ought  not  to 
recover.  That  is  the  very  question  presented.  Glearly,  the 
general  rule  in  all  matters  is,  that  damages  cannot  be  reoov- 
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ered  until  they  have  actaally  accrued;  and  I  can  find  no  pos- 
sible good  ground  for  applying  a  different  rule  to  cases 
of  this  kind. 

It  only  remains  to  notice  the  authorities  relied  on  by  the 
plaintiff,  apparently  with  great  confidence.  No  one  of  them, 
either  presents,  or  decides,  the  exact  point.  In  those  relat- 
ing to  real  estate,  whatever  is  said  bearing  upon  the  precise 
pointjs  obite)',  thrown  out  in  the  course  of  the  argument  by 
the  judge  without  being  called  for  by  the  case  as  presented 
in  the  report.  The  observations  iii  each  case  are  general 
remarks,  which,  considered  with  reference  to  the  facts  be« 
fore  the  court,  are  not  inconsistent  with  the  views  already 
expressed;  but  are  mere  statements  of  the  general  rule  as 
to  the  liability  to  the  tenant.  The  first,  and,  apparently, 
the  strongest  case,  is  Cook  v.  Ckamplain  Trans.  Co.  1  Denio, 
92.  lu  this  case,  the  question  whether  the  tenant  was  en- 
titled to  recover  upon  his  liability  to  repair  without  first 
repairing,  or  making  satisfaction  to  his  landlord,  was  not 
raised  by  counsel,  or  discussed,  or  even  aUuded  to  by  tlie  Court. 
It  does  not  appear  whether  the  tenant  had  repaired,  or  not. 
He  may  have  done  so,  or  have  made  satisfaction,  probably 
had  repaired;  and  as  there  was  no  question  on  that  point, 
it  was  unnecessary  to  incumber  the  record  by  stating  facts 
not  necessary  to  illastrate  the  points  actually  made  and  de- 
termined. If  the  plaintiff  had  not,  in  fact,  repaired,  the  case 
is  entitled  to  little  weight  as  authority,  because  no  point  was 
made  upon  it,  and  the  distinction  not  being  brought  to  the 
attention  of  the  Court, — as  often  happens  in  judicial  opin- 
ions— the  point  was  assumed  without  considering  the 
question.  The  statement  by  the  judge,  that  the  plaintiff,  in 
consequence  of  his  liability  to  repair,  was  entitled  to  recover 
the  whole  value  of  the  buildings,  was  but  the  statement  of 
the  general  rule  upon  the  subject,  and  is  correct,  and  as 
specific  a  statement  of  the  rule  as  was  called  for  by  the 
points  made.  The  general  rule  is  stated  just  as  specifically, 
and,  positively,  in  Wood  v.  Griffin,  46  N.  H.  238.  After 
stating  that  the  tenant  is  liable  to  the  remainderman  for 
waste  committed  by  a  stranger,  the  Court  adds:  **  It  may 
also,  be  considered  as  established,  that  while  the  tenant  is 


632  Cal.  Dbt  Doge  Co.  v.  Abhstbong.      [Cir.  Ct 

Opinion  of  Um  Ck>art — Sawyer,  C.  J.  {FthruMry, 

answerable  to  the  remainderman,  or  reversioner,  for  toasie 
done  by  a  stranger,  such  stranger  is  liable  over  to  ike  tetianL^ 
And  for  these  propositions  the  Court  cites,  among  others, 
this  very  case  of  Cook  v.  Champlain  Trans.  Co.  Yet  the 
Court,  subsequently,  considered  the  precise  question  now  in 
hand,  and  reversed  the  judgment  on  that  point.  It,  evi- 
dently, did  not  consider  Cook  v.  Champlain  IVans,  Co,  op- 
posed to  its  view  in  that  particular,  or  as  deciding  that  point, 
for  although  cited  as  authority  upon  the  general  rale,  it  was 
not  even  referred  to,  as  bearing  upon  the  question,  whether 
the  tenant  must  repair,  or  make  satisfaction  before  he  can 
recover  for  the  waste,  or  injury  to  the  freehold.  There  is 
another  ground  upon  which  the  plaintiff  was  entitled  to  re- 
cover in  that  case.  He  was  actually  the  owner  of  the  build- 
ings and  machinery  destroyed — of  the  machinery  dbsolutdy, 
and  of  the  buildings  till  the  expiration  of  the  term.  He 
erected  them,  himself,  upon  the  leased  premises  for  his  own 
purposes,  and  without  any  original  obligation  to  do  so. 
They  were  not  there  when  he  took  the  premises,  and  having 
himself  erected  them,  he  was  under  no  obligation  to  re-erecl 
them  when  destroyed,  at  common  law.  He  was  only  liable 
on  his  express  covenant,  which  was,  that  the  buildings  he 
should  put  upon  the  premises,  should  ** revert  to  and  become 
the  property  of  the  parties  of  the  first  part  [the  lessors] 
wlienever  by  the  temxs  of  this  indenture  they  shall  come  into  pos- 
session  of  the  premises.*^  Until  the  premises  should  come 
into  the  possession  of  the  lessors,  therefore,  the  buildings 
remained  the  property  of  the  tenant,  the  plaintiff  in  the 
case,  and  he  was  entitled  to  recover  their  value  as  owner. 

So,  also,  in  the  case  of  Walter  v.  Post,  4  Abb.  382.  The 
question  is  not  raised  by  counsel,  or  discussed  by  the  court. 
Certain  instructions  were  asked,  and  refused,  not  presenting 
the  point  now  involved;  and  the  judge  passed  upon  them  as 
presented;  and  these  were  not  even  asked  upon  the  idea  of 
liability  of  the  tenant  to  the  reversioner,  but  upon  an  en- 
tirely different  theory,  and  they  were  disposed  of  upon  that 
theory.  The  judge  afterwards  remarks:  ''Had  it  appeared, 
however,  that  by  the  terms  of  the  tenantcy  the  plaintiff  was 
bound  to  repair,"   *    *    *    then  the ''defendant  was JtaUe 
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to  make  good  all  the  injury  caused  by  the  trespasses,  and 
enable  the  plaintiff  to  put  the  building  in  as  good  condition 
as  it  was  when  the  trespass  was  committed."  This  is  but  a 
general  statement  of  the  general  rule,  and  is  a  dictum  made 
wholly  outside  the  case.  He  does  not  say,  that  the  tenant 
could  recover  without  first  repairing,  or  making  satisfaction 
to  the  landlord;  but,  on  the  contrary,  in  referring  to  the 
defects  in  the  complaint  he  distinctly  intimates  the  contrary 
opinion.  He  says:  '^ There  is,  not  only  no  averment,  that 
the  plaintiff  was  bound  to  repair,  but  U  is  not  even  stated  that 
he  teas  put  to  any  expense  in  repairing^  or  that  he  made  any 
repairs;"  as  though  this  averment,  at  least,  was  necessary. 
In  effect  he  says :  ' '  That  this  essential  fact  is  not  even  stated^ " 
and  suggests  that  when  the  case  goes  back  this  complaint 
can  be  amended  in  this  particular.  This  case,  therefore,  so 
far  as  it  is  authority,  at  all,  is  against  the  plaintiff  on  this 
proposition. 

Rood  V.  N.  Y.  (t  E.  B.  Co.,  18  Barb.  80,  does  not  present 
the  question  at  all.  It  is  the  case  of  a  purchaser  of  land  in 
possession  under  his  contract  of  purchase.  Bood,  the 
plaintiff,  having  purchased  of  Maples,  and  gone  into  posses- 
sion, and  the  action  being  to  recover  the  value  of  wood  and 
fences  on  the  land  burned  up,  through  the  negligence  of  de- 
fendant. He  was  the  equitable  owner  of  the  land  under  his 
contract;  and  it  was  very  properly  held,  that  *'  the  vendee 
in  possession,  being  the  equitable  owner  of  the  estate  from 
the  time  of  the  contract  for  sale,  must  bear  any  loss  which 
may  happen  to  the  estate  between  the  agreement  of  pur- 
chase, and  the  conveyance.  *  *  *  The  loss  in  question 
is,  therefore,  the  loss  of  plaintiff,  and  not  of  Maples."  (P. 
83,  84.)  The  case  of  Oourdier  v.  Cormack,  (2  E.  D.  Smith, 
202,)  does  not  present  the  question.  There  is  a  loose  remark 
on  a  hypothetical  case,  that  assumes  the  general  rule,  as  to 
the  right  to  recover  in  a  proper  way  where  there  is  a  liability 
to  repair;  but  there  is  nothing  touching  the  question  now 
nnder  consideration.  All  the  other  cases  relate  to  the  tak- 
ing and  conversion  of  chattels,  which  depend  upon  different 
principles,  and  have  no  relation  to  the  question  now  pre- 
sented. 
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Where  one  wrongfully  takes  from  the  possesaioD  of  an* 
other,  any  article  of  personal  properly,  the  party  from 
whom  it  is  taken  can,  undoubtedly,  recover  the  possession, 
or  the  yalue  of  the  property,  without  reference  to  the  ques- 
tion, as  to  who,  really,  owns  the  goods.  The  title  will  not 
even  be  inquired  into,  unless  the  defendant  connects  him- 
self with  it.  It  is  enough  that  one  has,  wrongfully,  taken 
goods  from  the  possession  of  another.  He  must  return 
them,  or  respond  to  the  extent  of  their  value.  So  in  this 
state,  from  its  first  organization,  a  party  who  has  been  dis- 
possessed of  land  by  a  party  having  no  title,  can  recover 
that  possession  on  his  mere  possessory  title  and  ouster,  and 
the  wrong-doer  will  not  be  permitted  to  show  an  outstanding 
title,  without  connecting  himself  with  it.  These  cases  have 
no  bearing  upon  the  question  now  in  issue,  but  depend  upon 
other  considerations.  In  Wood  v.  Orijin,  already  cited,  the 
court  says:  ''This  case  is  unlike  the  case  of  goods  in  the 
hands  of  carriers,  factors,  wharfingers,  and  other  agents, 
who  are  responsible  for  them  to  their  principals,  because  of 
the  different  rules  that  apply  to  laiida  and  goods.  In  the  case 
of  lands  in  the  possession  of  a  tenant  his  itUeresi  and  the  tn- 
terest  of  the  landlord  are  distinctly  marked  and  easily  separated; 
and  fonr  injuries  to  either,  there  are  appropriate  and  cUstinct 
remedieSy  while  as  to  goods  there  is,  in  general,  no  such  dis- 
tiiiction;  and  such  is  the  effect  given  by  the  law  to  the  /act  of 
possession,  that  either  trespass  or  trover  may  be  mairdained 
against  one  who  wrongfully  deprives  another  of  such  possession^ 
without  any  injury  to  the  ultimate  tiUe.  But  beyond  this,  the 
authorities,  so  far  as  we  have  any,  are  opposed  to  the  daim  of 
the  tenant  to  recover  damages  for  an  injury  to  the  inheritance 
until  he  has  first  satisfied  the  landlord;  and  there  is  nothing 
in  the  state  of  the  law  in  respect  to  such  agents,  carriers, 
and  others  in  the  possession  of  goods,  that  would  induce  us 
to  extend  it  to  a  case  like  this.**     (Id.  240.) 

I  am  satisfied  that  the  plaintiff  cannot  recover  for  injuries 
set  out  in  the  first  count  until  he  has  either  repaii*ed  or 
made  satisfaction  to  the  lessors. 

The  demurrer  must  be  sustained  as  to  the  first  count,  and 
overruled  as  to  the  second,  which  is  for  injuries  to  the  estate 
of  the  tenant.    And  it  is  so  ordered. 
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George  W.  Traver  et  al.  v.  Perry  G.  Baker. 

ClBGUIT  COUBT,  DiSTIUGT  OF  ObEOON. 

Fbbbuabt  16,  1883. 

1.  Partition  of  Lands. — A  partition  of  a  tract  of  land,  by  a  judicial  de- 

cree, between  part  owners  of  the  whole  tract,  does  not  change  the  char- 
acter or  origin  of  the  title  of  any  of  the  parties,  but  the  portion  which 
each  takes  in  severalty  under  the  decree  is,  in  contemplation  of  law,  the 
very  portion  which  belonged  to  him  as  tenant  in  common,  and  he  holds 
it  thereafter  under  the  same  title  and  subject  to  the  same  obligations, 
covenants,  and  contracts  as  before. 

2.  QaiTCLAiM  Deed— Covenant  Thbbein. — A  quitclaim  deed  to  a  "piece 

or  parcel  uf  land,"  describing  it,  only  operates  aa  a  conveyance  to  pass 
the  grantor's  present  interest  therein;  but  if  such  deed  also  contain  a 
covenant  warranting  the  ''possession"  of  said  land  against  any  claim 
"by"  or  "through"  the  grantor,  it  will  estop  him  and  his  heirs  and  sub- 
sequent grantees  from  maintaining  any  suit  to  effect  such  possession. 

3.  Unrxoo&ded  Deed,  When  Void. — A  conveyance  made  in  1861,  and  not 

recorded  within  thirty  days  from  its  execution,  is  void  as  against  a  sub- 
sequent conveyance,  first  recorded,  to  a  purchaser  in  good  faith  and  for 
a  valuable  consideration. 

Before  Dbady,  District  Judge. 

George  H.  Williams  and  George  H  Durham,  for  plaintiff. 
Benion  KiUen,  for  defendant. 

Deady,  J.  This  snit  is  brought  by  the  plaintiffs,  George 
W.  and  Emma  S.  Traver,  citizens  of  the  state  of  California, 
and  George  A.  and  Ida  M.  Graham,  citizens  of  the  state  of 
Ohio,  for  tlie  partition  of  lots  1  and  2,  of  block  256,  of  the 
city  of  Portland.  The  suit  was  commenced  on  October  16, 
1879,  and  the  case  heard  on  the  amended  bill,  answer 
thereto,  and  replication,  together  with  the  exhibits  and  tes- 
timony. The  principal  questions  in  the  case  are  questions 
of  law,  and  the  facts  material  to  their  determination  are 
substantially  admitted.  On  February  22,  1861,  Daniel  H. 
Lownsdale  executed  a  deed  to  John  B.  Wilkinson  for  the 
three  fourths  of  block  256  of  the  city  of  Portland,  the  same 
being  lots  1,  2,  3,  4,  5,  and  6  of  said  block,  describing  the 
premises  therein  by  metes  and  bounds  coincident  with  the 
bordering  lines  of  the  adjacent  streets  and  the  east  and 
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south  lines  of  the  north-west  comer  of  the  block,  consist- 
ing of  lots  7  and  8,  then,  as  appears  from  the  deed,  in  the 
possession  of  ''Mrs.  Adaline  Wilkinson,"  which  deed  was 
acknowledged  and  filed  for  record  on  March  11,  1861. 

The  operative  words  of  this  deed  are  contained  in  this 
clause:  ''  The  party  of  the  first  part,  in  and  for  the  consid- 
eration of  six  hundred  dollars  to  him  in  hand  paid  bj  the 
party  of  the  second  part,  has  bargained  and  sold,  and  by 
these  presents  does  bargain,  sell,  release,  convey,  and  quit- 
claim unto  the  party  of  the  second  part  all  that  piece  or 
parcel  of  land  situate  within  the  corporate  limits  of  the  city 
of  Portland,"  and  described  as  above.  After  the  Jiabendum 
to  the  use  and  benefit  of  the  party  of  the  second  part,  his 
heirs  and  assigns  forever,  the  deed  proceeds:  ''The  party 
of  the  first  part  covenants  to  and  with  the  party  of  the  sec- 
ond part  that  he  will  warrant  and  defend  the  party  of  the 
second  part  in  the  possession  of  the  same,  against  all  claims 
against  the  same,  either  through  or  by  the  party  of  the  first 
part;  and  that  said  land  is  parcel  of  the  claim  of  land 
awarded  to  the  party  of  the  first  part,  and  as  affirmed  to 
him  by  the  secretary  of  the  interior  of  the  United  States, 
on  the  thirteenth  of  July,  1860,  and  ordered  patent  to  issue 
to  the  party  of  the  first  part;  and  that  if  patent  issue  to  the 
party  of  the  first  part,  this  shall  be  his  deed  to  the  party  of 
the  second  part,  in  general  warranty." 

It  is  admitted  that  the  defendant  has  succeeded,  by  a 
regular  chain  of  conveyances,  to  the  rights  and  interest  of 
Wilkinson,  under  this  deed,  to  lots  1  and  2  of  block  256. 
Prior  to  and  at  the  passage  of  the  Donation  act,  on  Septem- 
ber 27,  1850  (9  Stat.  407),  the  grantor  in  this  deed  was  a 
married  man,  and  an  occupant  of  a  portion  of  the  public 
domain,  under  the  laws  of  the  provisional  government  of 
Oregon,  regulating  the  possession  thereof,  including  block 
256,  and  thereafter  became  a  settler  thereon  under  section 
4  thereof,  and  having  complied  with  the  requirements  of 
the  act,  and  made  proof  thereof  to  the  satisfaction  of  the 
surveyor  general  of  Oregon,  as  provided  in  section  7  of  the 
same,  on  October  17,  1860,  he  received  a  patent  certificate 
for  the  donation,  in  and  by  which  the  east  half  thereof  was 
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set  apart  to  himself,  and  the  west  half,  inclading  said  block 
256,  to  his  wife,  Nancy,  who  had  died  on  April  15,  1854, 
leaving  her  husband  and  four  children  surviving  her,  who 
thereupon,  under  said  section  4,  took  said  west  half  of  the 
donation  in  equal  parts,  as  the  donees  of  the  United  States. 

On  January  17,  1860,  Lownsdale  purchased  the  interest 
of  Isabella  E.  Gillihan,  a  daughter  of  Nancy  by  a  former 
husband,  in  the  donation,  and  on  February  14  of  the  follow- 
ing year,  conveyed  an  undivided  two  fifths  of  said  interest 
to  Hannah  M.  Smith,  but  the  deed  to  her  was  not  recorded 
until  February  12, 1862.  On  May  4, 1862,  Lownsdale  died, 
leaving  four  children  and  the  plaintiffs,  Emma  S.  Traver 
and  Ida  M.  Graham,  the  children  of  a  deceased  daughter; 
and  on  June  6,  1865,  a  patent  to  the  donation  was  issued 
by  the  United  States  to  the  heirs  of  said  Lownsdale  and 
Nancy — dividing  the  same  between  them,  as  provided  in 
the  certificate. 

On  April  28,  1864,  William  T.  Gillihan,  a  son  of  Nancy's 
by  a  former  husband,  brought  a  suit  in  the  state  circuit 
court  for  partition  of  the  west  half  of  the  donation,  in  which 
the  other  children  of  Nancy  and  the  heirs  of  Lownsdale, 
together  with  many  other  persons  claiming  divers  blocks 
and  lots  therein  as  the  vendees  of  Lownsdale,  including 
Jacob  Gozette,  under  whom  the  defendant  claims,  were  made 
defendants,  and  on  May  22  and  August  12,  1865,  said  court 
determined  that  Lownsdale,  as  the  survivor  of  Nancy  and 
the  grantee  of  Isabella  E.,  was  the  owner  in  his  life-time  of 
an  undivided  two  fifths  of  the  west  half  of  the  donation,  and 
that  said  William  T.  Gillihan,  and  Millard  O.  and  Buth  A. 
Lownsdale,  her  children  by  said  Daniel  H.,  were  then  each 
the  owner  of  an  undivided  one  fifth  of  said  half;  and  set 
apart  and  allotted  to  said  three  children,  in  severalty,  cer- 
tain portions  thereof  and  the  remainder  to  the  heirs,  ven- 
dees, or  claimants  under  Lownsdale  according  to  their  re- 
spective interests,  without  determining  what  they  were;  and 
because  said  partition  was  unequal,  it  was  further  provided 
that  the  children  of  Nancy  should  be  paid  the  sum  of  thirty- 
nine  thousand  one  hundred  and  fifty-six  dollars  and  two 
cents,  to  be  apportioned  among  the  several  parcels  of  land 
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set  apart  to  the  heirs,  yendees,  or  claimants  aforesaid,  and 
to  be  a  lien  thereon,  of  which  sum  four  hundred  and  seventy- 
five  dollars  and  thirty-seven  cents  was  assessed  upon  lots  1, 
2,  and  3  of  said  block  256,  and  thereafter  duly  paid  by  said 
Jacob  Gozette.  On  February  23,  1869,  James  P.  O.,  a  son 
of  Lownsdale's  by  a  former  wife,  purchased  from  Hannah 
M.  Smith  the  interest  formerly  conveyed  to  her  by  Lowns- 
dale,  and  afterwards,  and  before  the  commencement  of  this 
suit,  said  James  P.  O.  and  all  the  heirs  of  Lownsdale,  ex- 
cept the  plaintiffs,  Emma  B.  and  Ida  M.,  conveyed  their 
interests  in  the  premises  to  the  plaintiff,  George  W.  Traver. 

The  defendant  claims  that  the  covenant  in  the  deed  of 
Lownsdale  to  Wilkinson  is  a  warranty  of  ' '  all  that  piece  or 
parcel  of  land "  described  in  the  deed,  in  effect,  as  three 
fourths  of  block  256  against  all  persons  claiming  the  same 
"through  or  by"  the  former,  and,  therefore,  the  plain tifis 
who  claim  through  him,  as  his  heirs,  are  estopped  to  claim 
any  interest  in  the  premises,  the  same  as  Lownsdale  would 
be,  if  living. 

The  plaintiffs  deny  that  the  covenant  in  the  deed  relates 
to  or  affects  any  interest  in  the  premises  except  what 
Lownsdale  then  had — the  one  fifth  he  took  as  the  survivor 
of  his  wife  Nancy,  and  the  three  fifths  of  the  fifth  he  pur- 
chased of  Isabella  E.  and  did  not  convey  to  Smith;  and 
further,  that  the  legal  operation  of  the  partition  was  to  effect 
an  exchange  of  distinct  parcels  of  land  between  the  heirs  of 
Lownsdale  and  the  children  of  Nancy,  and  that  the  former 
thereby  took  three  fifths  of  block  256,  as  purchased  from 
said  children  and  not  by  descent  from  Lownsdale,  and, 
therefore,  they  are  not  bound  by  his  covenant  or  contract 
in  relation  thereto,  and  also,  that  they  have  since  become 
the  owner  by  purchase  from  Smith  of  the  two  twenty-fifths 
sold  to  her  by  Lownsdale,  prior  to  his  conveyance  and  cov- 
enant to  Wilkinson,  and,  therefore,  they  are  entitled  to 
seventeen  twenty-fifths  of  the  premises,  and  the  defendants 
to  the  remaining  eight  twenty-fifths — the  interest  owned  by 
Lownsdale  at  the  date  of  his  conveyance  to  Wilkinson. 

In  the  case  of  Fields  v.  Squires^  1  Deady,  391,  I  held  that 
by  this  partition  the  land  was  divided  between  the  children 
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of  Nancy  on  the  one  hand  and  the  heirs  and  yeodees  of 
liownsdale  on  the  other,  according  to  the  respective  inter- 
ests of  the  latter,  without  attempting  to  determine  what  they 
were,  giving  to  the  children  in  land  and  owelty  what  was 
deemed  the  equivalent  of  three  fifths  of  the  premises,  and 
to  the  heirs  and  vendees  in  land  charged  with  the  payment 
of  this  owelty  what  was  deemed  equivalent  to  two  fifths  of 
the  same,  and  I  am  still  satisfied  with  the  ruling.  And  in 
Davenport  v.  Lamb^  13  Wall.  428,  this  view  of  the  matter  is 
taken  and  stated  by  Mr.  Justice  Field  as  a  matter  of  course. 

This  partition  was  not  an  exchange  of  distinct  parcels  of 
land  owned  in  entirety  by  either  party,  but  a  separation  of 
undivided  interests  in  a  tract  theretofore  owned  by  the  par- 
ties in  common.  The  portions  or  parcels  then  ascertained 
and  set  apart  in  severalty  to  the  children  of  Nancy,  were  in 
contemplation  of  law  the  very  three  fifths  which  they  took 
from  the  United  States  under  the  Donation  act,  after  the 
death  of  their  mother,  and  in  like  contemplation  the  remain- 
ing two  fifths  were  the  very  portion  of  the  premises  which 
the  heirs  of  Lownsdale  inherited  from  him,  subject,  how- 
ever, to  the  legal  effect  of  the  acts  done  and  suffered  by  him, 
concerning  the  same.  Neither  was  the  character  or  origin 
of  the  estate  or  title  of  the  parties  changed  or  affected  by 
this  decree  and  partition.  The  heirs  of  Lownsdale  took  the 
two  fifth  tract  by  descent  from  him,  as  his  heirs,  and  as 
such  were  and  are  so  far  bound  by  his  acts  and  conduct  re- 
lating to  the  same,  as  he  would  be  himself,  if  living. 

The  rights  of  the  parties  in  the  premises  must  be  deter- 
mined then,  by  the  operation  and  effect  of  the  deed  to  Wil- 
kinson. The  operative  words  in  the  premises  of  this  instru- 
ment are  "bargain,  sell,  release,  convey  and  quitclaim," 
and  so  far,  it  is  only  in  legal  effect  a  quitclaim  deed — one 
in  which  no  covenant  was  implied,  and  only  served  to  pass 
the  present  interest  of  the  maker.  (Lamb  v.  Kamm,  1  Saw. 
240;  2  Wash.  R.  P.  605-7.)  But  it  purports  to  be  not  only 
a  quitclaim  of  all  Lownsdale's  right,  title,  and  interest  in 
the  premises,  whatever  that  might  be,  but  of  ''  all  that  piece 
or  parcel  of  land  "  situated  and  bounded  as  therein  stated. 

The  subsequent  undertakings  or  agreements  in  the  deed. 
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while  they  cannot  enlarge  the  effect  of  the  granting  clause, 
mnst  be  construed  as  referring  to  the  subject-matter  of  the 
sale  and  quitclaim,  as  therein  stated,  that  is,  a  certain 
''piece  or  parcel  of  land."  These  undertakings,  though  in 
some  respects  awkwardly  and  obscurely  drawn,  are  easUy 
divisible  into  three  covenants  which  may  be  substantially 
stated  as  follows:  1.  That  Lownsdale  will  warrant  and  de- 
fend **  the  possession  **  of  that  **  piece  or  parcel  of  land"  to 
Wilkinson,  his  heirs  or  assigns,  against  all  claims  made 
''through  or  by  "  himself;  2.  That  " said  land  "  was  a  part 
of  the  claim  that  had  been  awarded  to  Lownsdale  and 
"  aflSrmed  "  by  the  secretary  of  the  interior  on  July  13, 1860, 
and  a  patent  therefor  directed  to  be  issued  to  him;  and,  3. 
That  if  such  patent  did  issue  to  Lownsdale  the  deed  then 
made  to  Wilkinson  should  be  considered  as  one  with  a 
general  warranty  of  the  premises  to  the  grantee. 

The  contingency  contemplated  by  the  last  covenant  only 
arose  as  to  the  one  fifth  interest,  which  Lownsdale  took  in  the 
west  half  of  the  donation  as  the  survivor  of  his  wife.  For 
this  a  patent  was  issued  to  him  after  his  death,  which  inured 
to  his  heirs,  and  it  is  admitted  that  the  deed  to  Wilkinson 
had  the  effect  to  divest  them  of  that  interest,  and  that  the 
same  is  now  in  the  defendant..  The  second  covenant  was 
merely  a  personal  one,  having  no  prospective  operation,  like 
a  covenant  of  seisin  and  did  not  run  with  the  land. 

The  first  one,  so  far  as  it  relates  to  a  claim  made  by 
Lownsdale  himself,  is  a  mere  personal  covenant  of  non- 
claim  and  would  not  estop  any  one  but  himself.  But  so  far 
as  it  relates  to  a  claim  made  "  through  "  himself,  it  will  estop 
any  of  his  heirs  or  subsequent  grantees  from  claiming  the 
possession  of  any  interest  or  estate  in  the  premises,  which 
the  deed  purports  to  convey. 

Whatever  right  or  interest  the  plaintiffs  claim  in  this  suit 
— except  the  two  twenty-fifths  purchased  by  James  P.  0. 
from  Smith — they  must  claim  "through"  Daniel  H.  Lowns- 
dale or  his  heirs,  and  that  brings  them  within  the  express 
words  of  the  covenant,  so  far  as  the  deed  purports  to  affect 
the  premises.  And  as  we  have  seen,  it  purports  to  sell  and 
quitclaim  the  "land" — the  whole  estate  or  interest  thereioi 
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without  any  qualification  or  reserration,  and  not  of  any  par- 
tial, limited  or  uncertain  right  or  interest  in  the  same. 

The  covenant  of  warranty  is  as  broad  as  the  subject-mat- 
ter of  the  conyeyance,  and  therefore  estops  the  plaintiffs 
from  maintaining  any  suit  for  the  possession  of  any  portion 
of  or  interest  in  the  same,  acquired  throagh  Lownsdale. 
That  it  was  the  intention  of  Lownsdale  to  sell  and  convey 
to  Wilkinson  not  only  his  then  undivided  interest  in  the 
*']and/*  but  also  all  that  he  might  afterwards  acquire 
therein,  and  particularly  by  partition  with  his  co-tenants, 
is  manifest  from  the  fact  that  he  warranted  Wilkinson  in  the 
possession  of  the  same,  as  against  himself  and  all  persons 
claiming  through  him.  For,  if  it  was  only  intended  to  pass 
the  interest  which  Lownsdale  then  had  in  the  premises,  be 
that  much  or  little,  the  covenant  of  warranty  was  a  useless 
and  senseless  act.  (2  Wash.  B.  P.,  665.)  And  I  think  that 
the  price  paid  for  the  property,  six  hundred  dollars  for  six 
lots  fifty  by  one  hundred  each,  in  the  woods  in  1861 — indi- 
cates that  the  sale  was,  as  it  purported  to  be,  of  the  ^'land," 
and  not  an  undivided  two-fifths  interest  therein. 

Three  cases  have  been  cited  from  the  decisions  of  this 
court  to  show  that  the  covenant  of  warranty  in  this  deed 
does  not  affect  any  interest  in  the  premises  but  that  which 
Lownsdale  then  had.  They  are  Lamb  v.  Burbank,  1  Saw. 
232;  Lamb  v.  Kamm,  Id.  238;  and  Lamb  v.  Wakefield,  Id.  267. 

In  the  first  of  these  cases,  it  may  be  said,  that  the  deed — 
a  quitclaim,  of  March  8,  1850 — purported  to  convey  the 
land— ''lot  4  in  block  7.**  But  the  court  held,  that  this 
only  passed  the  estate  which  Lownsdale  then  had  in  the 
premises — the  bare  possession  under  the  laws  of  the  provis- 
ional government.  In  coming  to  this  conclusion,  weight 
was  probably  given  to  the  fact  that  all  parties  knew  they 
were  simply  dealing  with  the  possession  and  to  the  further 
fact  that  the  deed  contained  a  covenant  that  if  Lownsdale 
obtained  title  from  the  United  States  he  would  convey  the 
same.  The  case  was  heard  upon  a  demurrer  to  the  bill  al- 
leging that  the  deed  was  fraudulent  and  void,  and  a  cloud 
on  the  plaintiff's  title,  who  claimed  the  property  as  heir  of 
Lowndale.  What  was  said  upon  this  point  may  be  consid- 
ered as  obiter,  as  the  defendant  could  protect  himself  under 
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the  covenant  to  conyey,  if  the  deed  was  yalid.  The  other 
two  cases  are  not  in  point.  The  deeds,  in  both  of  them 
only  purported  to  pass  all  **  the  right,  title,  and  interest'*  of 
Lownsdale  in  the  premises. 

As  to  the  two  twenty-fifths  interest,  pnrchased  by  James 
P.  O. ,  from  Smith  on  Febrnary  23,  1869,  for  one  thousand 
and  fifty  dollars,  the  plaintiffis  are  not  prevented  by  Lowns- 
dale's  covenants  to  Wilkinson,  from  claiming  the  same. 
Lownsdale  had  conveyed  this  interest  to  Smith  a  year  and 
eight  days  before  he  made  the  deed  to  Wilkinson,  and  neither 
she  nor  her  grantee  are  in  this  respect  affected  by  any  sub* 
sequent  sale  or  covenani;  of  Lownsdale's. 

But  it  is  alleged  in  the  answer  that  the  deed  to  Smith  is 
void  as  against  Wilkinson,  because  it  was  not  recorded  un- 
til after  March  11,  1861.  By  section  27  of  the  act  relating 
to  conveyances,  then  in  force  in  Oregon  (Code  of  1854-6, 
p.  522),  it  is  provided  that  a  deed  not  recorded  within  thirty 
days  from  its  execution,  ''  shall  be  void  against  any  subse- 
quent purchaser  in  good  faith  and  for  a  valuable  considera- 
tion" of  the  same  property,  whose  conveyance  shall  be  first 
recorded.  It  does  not  appear  from  the  answer  but  that 
Smith's  deed  was  recorded  within  thirty  days  from  its  ex- 
ecution. It  is  only  alleged  that  it  was  not  recorded  until 
after  March  11,  which  may  be  true,  although  it  was  recorded 
within  twenty-six  days  from  its  execution.  Nor  is  it  allied 
in  the  bill  that  it  was  ever  recorded.  But  the  plaintiffs 
have  put  the  deed  in  evidence,  and  it  appears  therefrom 
that  it  was  not  recorded  until  February  12,  1862. 

No  question  is  made  but  that  Wilkinson  was  a  purchaser 
in  good  faith  and  for  a  valuable  consideration.  Smith's 
deed  was  recorded  after  Wilkinson's  and  more  than  thirty 
days  after  its  execution,  and  therefore  the  statute  postpones 
it — declares  it  void,  as  against  Wilkinson's.  The  plaintifii9, 
as  to  this  interest,  now  claim  under  this  void  deed  against  a 
grantee  under  Wilkinson,  and  their  right  is  the  same  as  if 
the  suit  was  brought  by  Smith  against  Wilkinson. 

The  plaintiffs  not  having  any  interest  in  the  premises 
which  they  can  assert  in  this  court  against  the  covenant  of 
their  ancestor  and  grantor,  the  bill  for  partition  is  dismissed. 
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Walter  J.  Burns  v.  Multnomah  Railway   Co. 

CiBCurr  CouBT,  Dibtriot  op  Obeoon. 
February  23,  1883. 

1.  County  Roai>-~Jobisdiction  to  Establish. — ^The  coanty  oourt  has  no 

joriBdiction  of  an  application  to  establish  a  county  road,  except  upon  the 
petition  of  twelve  hooseholders  of  the  vicinage,  and  notice  to  the  persons 
concerned,  as  prescribed  in  sections  2  and  3  of  the  road  law.  (Or.  Laws, 
721.) 

2.  Idem — Order  Establishino. — ^An  order  establishing  a  county  road  mnst 

direct  the  survey  thereof  to  be  recorded;  and  where  the  order  provided 
that  the  survey  should  be  recorded  when  the  petitioners  gave  a  bond  to 
open  a  portion  of  the  proposed  road,  which  was  never  done,  and  the 
record  never  made,  the  road  was  not  established. 

3.    LEOI8LATURE — PoWER    OF,  TO    LEOAUZB   AcTS  OF    C0(7MTY  CoURT. — The 

legislature  may  legalize  the  act  of  a  county  coiirt  in  establishing  a  road 
without  a  legal  petition,  but  not  without  notice  to  the  persons  concerned. 

4.  Taking  Private  Property  for  Pctblic  Uses. — The  legislature  being 

prohibited  (Or.  Con.,  Art.  I,  sec.  18),  from  taking  private  property  for 
public  use,  without  just  compensation  therefor,  it  is  necessarily  implied 
tliereby  that  the  owner  of  the  property  so  taken,  shall  have  notice  of  the 
proceeding  for  appropriation,  and  an  opportunity  to  be  heard  thereon. 

5.  Fourtebxth  Amendment — Ddb  Process  of  Law. — Under  the  fourteenth 

amendment  a  state  cannot  appropriate  private  property  for  any  purpose 
without  due  process  of  law,  which  includes  notice  of  the  proceeding  and 
a  prescribed  opportunity  to  be  heard  upon  the  question  involved. 

6.  Grant  of  the  Use  of  a  Street  to  a  Railway  Company. — A  grant  by  a 

county  court,  under  section  26  of  the  corporation  act  (Or.  Laws,  530),  of 
the  use  of  a  street  to  a  railway  corporation  for  the  purpose  of  construct- 
ing and  operating  a  railway  thereon,  is  a  grant  of  a  franchise,  and  the  or- 
der or  agreement  making  the  same  must  be  construed  most  strongly 
against  the  corporation  and  in  favor  of  the  public,  so  that  nothing  shall 
pass  thereby  but  what  clearly  appears  to  have  been  intended. 

7.  Idem — Case  in  Judgment. — Where  the  agreement  authorized  a  corpora- 

tion, proposing  to  construct  a  railway  from  Albina  to  Vancouver,  to  lay 
its  track  through  the  former  place  upon  certain  streets  therein— *' begin- 
ning at  the  ferry -landing  at  the  foot  of  Mitchel  street" — and  it  appear- 
ing that  said  ferry  landing  and  Mitchel  street  were  different  and  not 
contiguous  places:  Hddt  That  the  ambiguity  must  be  resolved  against 
the  corporation,  and  the  agreement  construed  as  if  it  read  simply,  *'at 
the  foot  of  Mitchel  street." 

8.  Appropriation  of  Street  or  Highway  by  Railway. — A  railway  cor- 

poration cannot  bo  authorized  under  section  26  of  the  corporation  act 
aforesaid,  to  appropriate  a  public  street  or  road  to  its  use,  unless  such 
road  or  street  has  been  legally  established,  according  to  some  mode  pre- 
scribed by  statute. 
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'  Before  Deadt,  District  Judge. 

George  H,  Williams^  H.  Tbdd  Bingham^  and  Edward  W. 
Bingham,  for  pLiiutiff. 

Charles  B.  Bellinger^  for  defendant  generally,  and  Joseph 
N.  Dolph,  as  to  the  power  of  the  county  coart  to  appro- 
priate a  public  road  or  street  for  the  use  of  a  railway,  with- 
out compensation  to  the  owners  of  the  adjacent  property. 

Deadt,  J.  The  plaintiff  brings  this  suit  to  restrain  the 
defendant  from  obstructing  the  way  to  and  from  the  east 
side  of  the  Wallamet  river,  at  the  southern  end  of  riTer 
block  19,  in  the  town  of  Albina,  and  just  north  of  East 
Portland.  On  filing  the  bill,  on  January  8,  1883,  an  order 
was  made  that  the  defendant  show  cause  why  a  proyisional 
injunction  should  not  issue,  and  that  the  defendant  be  re- 
strained in  the  meantime,  as  prayed  in  the  bill.  The  ap- 
plication for  a  provisional  injunction  was  heard  on  the  bill 
and  answer,  and  sundry  affidavits  and  exhibits. 

From  these  it  appears  that  the  plaintiff  is  a  British  sub- 
ject, and  the  defendant  a  corporation  organized  under  the 
laws  of  Oregon  since  May  11,  1882,  for  the  purpose,  "in 
part,"  of  constructing  and  operating  a  street  railway  from 
or  near  East  Portland  or  Albina,  to  the  Columbia  river,  op- 
posite the  town  of  Vancouver,  W.  T.  On  May  28,  1873, 
George  H.  Williams,  W.  W.  Paige,  and  Edwin  Bussell,  were 
the  owners  as  tenants  in  common,  of  the  tract  of  land  on 
the  east  side  of  the  river,  including  the  premises  now 
claimed  by  the  plaintiff,  upon  which  they  then  laid  out  the 
town  of  Albina,  and  duly  platted  and  recorded  the  same— 
the  said  Bussell  being  then  the  owner  of  an  undivided  one 
half  of  said  land. 

A  street  called  Biver  street,  being  sixty  feet  wide  and  run- 
ning from  the  northern  limit  of  East  Portland,  northerlji 
along  and  parallel  with  the  river  and  about  one  hnndred 
and  eighty  feet  distant  therefrom,  was  duly  designated  on 
said  plat;  and  the  land  between  said  street  and  the  river, 
below  the  ferry  lauding,  was  divided  thereon  into  blocks 
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called  *'  River  Blocks" — the  most  southerly  one  being  desig- 
nated and  numbered  as  ''Block  19."  But  that  portion  of 
the  tract  lying  to  the  southward  of  block  19  and  to  the  west- 
ward of  River  street,  containing  about  one  and  a  half  acres, 
was  not  laid  off  into  lots  or  blocks. 

A  street  called  ''Mitchel  street/*  was  also  designated 
upon  said  plat  as  commencing  at  and  running  easterly  from 
River  street — its  width  being  sixty  feet  and  the  centre  line 
thereof  about  eighty  feet  distant  to  the  northward  from  the 
southerly  side  of  block  19. 

On  August  4,  1875,  a  strip  of  land  about  sixty  feet  in 
width,  and  adjoining  block  19  on  the  southward  and  extend- 
ing from  the  water  line  easterly  to  River  street,  was  used 
by  the  public  with  the  consent  of  the  proprietors  as  a  way 
to  and  from  the  ferry  which  plied  between  Albina  and 
North  Portland;  and  on  that  day  Edwin  Russell  and  others, 
but  who  or  how  many  others  does  not  appear,  petitioned 
the  county  court  of  Multnomah  county  ''  to  open  a  county 
road  leading  from  the  ferry  landing  in  the  town  site  of  Al- 
bina in  a  northwesterly  direction  along  the  line  of  the  new 
graded  road  to  the  Vancouver  road,  thence  northerly  along 
the  said  Vancouver  road  to  the  north  line  of  section  27  of 
township  1  north,  of  range  1  east,"  thence  by  course  and 
distance  along  and  through  said  section  27  and  sections  23 
and  24  of  the  same  township,  and  ''thence  northerly  and 
easterly,  following  wherever  practicable  what  is  known  as 
the  Payne  road  to  the  Slough  road;"  whereupon  the  county 
court  made  an  order  appointing  viewers  and  a  surveyor  "  to 
view  and  survey  said  proposed  road." 

On  September  4,  1875,  said  viewers  filed  their  report,  to- 
gether with  the  notes  of  the  survey,  reciting  therein  that 
they  had  been  appointed  "  to  view  and  locate  a  proposed 
county  road,  beginning  at  the  ferry  lapding  in  Albina  and 
running  northerly  and  easterly  to  the  Slough  road,  near  the 
residence  of  Benjamin  Sunderland,"  and  recommended 
"that  the  prayer  of  the  petitioners  be  granted,  on  condi- 
tion that  they  shall  open  that  portion  of  the  line  between 
the  middle  of  sections  23  and  24"  aforesaid  "  at  their  own 
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On  September  ISth,  the  coanty  coart  made  an  order 
adopting  said  report,  and  declaring,  ''that  the  proposed 
road  be,  and  the  same  is  hereby  declared  to  be  a  county 
road,  according  to  the  survey  notes  thereof  on  file  in  this 
court,  upon  the  condition  that  the  petitioners  for  the  same 
shall  file  in  this  court  a  bond,  to  be  approved  by  the  court, 
in  the  sum  of  five  hundred  dollars,  said  bond  conditioned 
that  said  petitioners  will  open  that  portion  of  said  road 
lying  between  the  middle  of  sections  23  and  24,  township 
1  north,  range  1  east,  at  their  own  expense;  and  that  upon 
the  petitioners  complying  with  the  foregoing  condition, 
that  said  notes  of  survey  be  recorded  at  length  in  the  rec- 
ord of  road  surveys,  and  that  said  road  be  declared  to  be  a 
county  road,  and  that  the  supervisor  of  the  road  district  do 
open  and  work  said  road  as  other  roads  in  his  district.'* 

These  facts  concerning  the  application  for,  and  the  view 
and  survey  of  this  proposed  road,  are  shown  by  a  certified 
copy  of  the  entries  in  the  records  of  the  county  court;  but 
the  petition  itself  is  not  found.  A  paper  purporting  to  be 
a  notice  of  the  application,  dated  July  6,  1875,  is  found 
among  the  files  of  the  court,  with  an  affidavit  of  S.  S.  Doug- 
las indorsed  thereon,  showing  that  it  was  duly  posted,  but 
it  is  not  signed  by  any  one,  nor  does  it  indicate  in  any  way 
at  whose  instance  it  was  posted.  Nor  does  it  appear  that 
the  petitioners  ever  gave  the  bond  or  opened  the  road,  as 
required  by  the  order  of  court,  or  that  the  said  "  notes  of 
survey"  were  ever  recorded  in  the  "record of  road  surreys," 
as  provided  thereby. 

In  the  year  1879  J.  B.  Montgomery  became  the  owner  of 
the  undivided  interests  of  Oeorge  H.  Williams  and  W.  W. 
Page  in  said  tract  of  land,  and  prior  to  January  5,  1883,  he 
became  the  owner  of  the  whole  interest  therein,  at  which 
date  he  sold  and  conveyed  to  the  plaintiff,  for  the  consid- 
eration of  sixteen  thousand  dollars,  a  portion  of  the  prem- 
ises, about  eighty  feet  wide,  lying  on  the  southerly  side  of 
block  19  and  adjacent  thereto,  and  extending  from  the  water 
line  to  Biver  street,  together  with  the  vendor's  interest  in 
the  eighty  feet  of  said  street  adjacent  to  the  premises,  and 
in  the  tide  and  overfiowed  lands  in  front  thereof;  reserving 
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a  ferry  landing  thereon  for  the  ferry  lioensed  by  the  oonnty 

conrt  to  the  vendor  and  Wilson  on  the Januaiy,  1883, 

vith  '^  egress  to  and  from  said  landing  across  the  said 
premises." 

On  October  5th  and  December  6,  1882,  the  connty  conrt, 
upon  the  application  of  the  defendant,  ordered  and  agreed 
with  it,  to  the  effect  that  it  might  constract  and  operate  a 
railway  propelled  by  steam  or  horse-power  for  the  trans- 
portation of  passengers  through  the  town  of  Albina — ''Be- 
ginning at  the  ferry-landing  at  tlie  foot  of  Mitchel  street, 
thenoe  along  said  street  to  Loring  street,"  and  thence  along 
sundry  named  streets  and  the  county  road  leading  to  St, 
John  to  a  "gulch"  nearly  east  of  the  ''coal  bunkers,"  be- 
low Albina — upon  the  conditions  following:  (1)  The  use  of 
steam  is  confined  to  dummy  engines,  such  as  are  commonly 
in  use  in  eastern  cities.  (2)  The  cars  are  not  to  be  run 
through  Albina  faster  than  six  miles  an  hour.  (3)  The 
iarack  is  to  conform  to  the  grade  of  the  streets  of  Albina  as 
they  are,  or  may  be,  provided  such  grades  are  practicabloi 

In  the  answer  of  the  defendant  it  is  alleged,  that  it  has 
already  expended  "about  forty  thousand  dollars  in  making 
preparations  for  the  construction"  of  its  road,  but  it  does 
not  appear  that  anything  has  been  done  on  the  ground  to- 
wards such  construction  but  the  erection  of  a  trestlework 
upon  the  land  conveyed  to  the  plaintiff  for  the  apparent 
purpose  of  laying  a  track  thereon  as  a  standing  or  starting 
place  for  the  oars,  in  connection  with  a  waiting-house  or 
station,  to  be  constructed  at  the  easterly  end  and  southerly 
side  of  the  same. 

This  trestlework  is  constructed  three  feet  above  the  grade 
or  ground  at  the  upper  or  easterly  end,  and  nine  and  a  half 
feet  at  the  lower  or  westerly  end.  It  is  sixty  feet  long  and 
five  feet  in  width  across  the  stringers,  and  eight  feet  across 
tlie  caps  of  the  bents.  The  centre  of  it  is  forty  feet  from 
and  parallel  with  the  southerly  side  of  block  19,  and  the 
upper  end  is  within  twenty  feet  of  the  westerly  side  of 
Biver  street,  while  the  lower  end  is  one  hundred  feet  from 
the  water  line;  and  it  is  understood  that  the  upper  end  is 
to  be  extended  to  Biver  street  and  a  waiting-house  erected 
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on  the  southerly  side  of  this  twenty  feet,  and  a  platform 
constructed  at  the  lower  end  with  a  stairway  leading  there- 
from to  the  ground,  with  a  view  of  facilitating  the  egress  of 
passengers  to  and  from  the  present  ferry  landing. 

The  plaintiff  rests  his  right  to  the  relief  sought  upon  the 
following  grounds:  (1)  There  is  no  county  road  between 
the  ferry  landing  and  Hirer  street,  because  the  connty  court 
did  not  acquire  jurisdiction  to  establish  one  there,  for  the 
reason :  (a)  The  notice  of  the  application  was  anoDymona— 
not  signed  by  any  one.  (b)  The  petition  was  not  signed  by 
twelve  householders  of  the  vicinage  as  required  by  statute. 

2.  The  order  actually  made  by  the  court  was  a  conditional 
one,  to  take  effect  when  the  petitioners  gave  a  bond  to  open 
a  portion  of  it,  which  was  not  done. 

3.  The  notes  of  the  survey  were  never  recorded,  and 
therefore  the  road  was  not  established,  even  if  the  eonrt 
had  jurisdiction. 

4.  Said  notes  were  not  recorded  because  the  court  in 
effect  directed  that  it  should  not  be  done  until  the  petition- 
ers filed  the  bond  as  required. 

5.  If  there  is  a  legal  road  between  the  ferry  landing  and 
Biver  street,  the  defendant  is  not  authorized  to  occupy  or 
use  either  because  its  license  from  the  county  to  use  the 
streets  of  Albina,  in  legal  contemplation  begins  at  the  foot 
or  westerly  end  of  Mitchel  street,  on  the  easterly  side  of 
Biver  street,  and  not  at  the  ferry  lauding. 

6.  And  if  tho  license  to  defendant  authorized  it  to  begin 
its  track  at  the  ferry  landing,  it  is  not  thereby  authorized  to 
occupy  or  use  the  road  or  street  with  a  trestle  work  and 
waiting  house,  which  not  only  obstruct  the  use  of  them  as 
public  highways,  but  shut  off  any  access  to  them  from  the 
plaintiff's  adjoining  property;  and, 

7.  The  county  court  coujd  not  authorize  the  defendant  to 
appropriate  any  portion  of  a  public  road  or  street  to  its  use 
for  the  purpose  of  a  railway  track  without  first  making  com- 
pensation to  the  adjacent  property  holders,  including  the 
plaintiff,  for  the  additional  burden  imposed  on  such  road 
or  street. 

The  defendant  substantially  admits  that  the  proceedings 
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had  in  the  ooantj  coart  on  the  petition  of  Edwin  Bossell, 
concerning  this  road  were  void,  for  the  want  of  a  legal 
notice  and  petition,  bnt  maintains  its  right  to  the  nse  of  the 
8am Cy  notwithstanding,  for  the  reasons  following: 

1.  There  was  a  dedication  of  the  way  to  the  public  nse 
by  the  proprietors  of  the  property  before  the  application  to 
the  coanty  conrt  to  establish  a  road  there; 

2.  Edwin  Bassell,  under  whom  the  plaintijBT  claims,  hav- 
ing instituted  the  proceeding  in  the  county  court  for  the 
establishment  of  this  road,  is  estopped  to  deny  its  validity, 
and  therefore  the  plaintiff  is  so  estopped  also; 

3.  That  by  the  proviso  to  section  4  of  the  road  law  (Or. 
Laws,  721),  as  amended  by  the  act  of  October  2i,  1882  (Ses. 
Lt.,  60),  which  reads:  ''That  all  roads  viewed,  surveyed, 
aiid  recorded  by  order  of  any  county  court  of  this  state 
subsequent  to  October  29,  1870,  and  the  said  road  has  not 
been  defeated  by  remonstrance,  as  now  provided  by  law,  or 
has  not  been  made  or  declared  vacant  by  existing  laws, 
shall  be,  and  the  same  are,  hereby*'  declared  public  high- 
ways— said  road  is  established  as  a  public  highway  accord- 
ing to  the  survey  thereof; 

4.  That  by  section  26  of  the  corporation  act  (Or.  Laws, 
530),  the  county  court  was  authorized  to  agree  with  the  de- 
fendant for  the  use  of  any  public  road  or  street  in  the 
county,  and  not  within  the  limits  of  any  municipal  corpo- 
ration whereon  to  locate  and  construct  its  railway,  and  that 
in  pursuance  thereof  it  did  authorize  the  defendant,  by  the 
order  and  agreement  above  mentioned,  to  use  the  road  lead- 
ing from  the  ferry  landing  to  Biver  street,  and  said  street 
from  there  to  the  foot  of  Mitchel  street  for  said  purpose; 
and, 

6.  That  the  establishment  or  dedication  of  a  road  or  street 
as  a  common  highway,  either  by  public  authority  or  the 
act  of  the  owner  of  the  property,  is^  since  the  passage  of 
the  corporation  act  aforesaid,  October  11,  1862,  impliedly 
made  subject  to  the  power  of  the  county  court,  under  sec- 
tion 26  thereof,  aforesaid,  to  impose  upon  such  road  or 
street  a  further  public  use  by  authorizing  the  location  and 
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operation  of  a  railway  thereon^  withont  any  compensation 
therefor  being  made  to  the  owneis  of  the  adjacent  property. 
The  plaintiff  replying  to  the  proposition  of  the  defendant 
that  by  the  healing  operation  of  the  proviso  to  section  4  of 
the  road  law,  as  above  qaoted,  this  way  has  become  a  valid 
coanty  road,  says: 

1.  This  proviso  is  void,  becanse  the  subject  of  it  is  not 
expressed  in  the  title  of  the  act  in  which  it  is  contained,  as 
required  by  section  20  of  Article  lY  of  the  constitntion  of 
the  state; 

2.  It  is  not  applicable  on  its  face  to  roads  which  have 
been  "declared  vacated"  or  void  **by  existing  laws,*  as 
this  one  had  in  effect  then  been  by  the  decision  of  the  su- 
preme court  of  the  state,  in  Minard  v.  Douglau  County,  9 
Or.  206; 

3.  The  proviso,  as  claimed  by  the  defendant,  is  an  exer- 
cise of  judicial  power  by  the  legislature  contrary  to  section 
1  of  Article  III  of  the  constitution  of  the  state,  and  therefore 
void;  and, 

4.  It  is  also  void,  because  thereby  the  state  undertakes 
to  deprive  persons  of  their  property  without  due  process  of 
law,  contrary  to  section  1  of  Article  XIV,  of  the  national 
constitution,  which,  among  other  things,  provides:  ''Nor 
shall  any  state  deprive  any  person  of  life,  liberty,  or  prop- 
erty withont  due  process  of  law.'* 

Having  thus  stated  the  case  and  the  grounds  of  the  con- 
tention between  the  parties,  at  some  length,  as  developed 
on  the  argument,  I  will  briefly  consider  the  same,  so  far  as 
may  be  necessary  to  dispose  of  the  motion  for  a  provisional 
injunction. 

And,  first,  the  proviso  in  the  act  of  1882  cannot  have  the 
effect  to  validate  or  legalize  the  road  in  question.  A  road 
**  viewed,  surveyed,  and  recorded"  by  the  order  of  a  coontj 
court  without  the  petition  of  twelve  householders,  and  dnd 
notice  of  the  application  to  persons  interested  therein  and 
to  be  affected  thereby,  in  other  words,  upon  its  own  motion, 
is  void  and  illegal.  This  is  plain  upon  both  reason  and  au- 
thority.  (See  Minard  v.  Doufflas  Gouniy,  9  Or.  206.)  Can 
the  legislature  make  it  legal  by  declaring  it  to  be  so,  not- 
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withstandiDg  ?  Clearly  not;  unless  ifc  bad  the  power  to 
haye  established  it  in  that  manner  in  the  first  place.  It 
may  be  admitted  that  the  legislature  can  authorize  or  pro- 
vide for  the  establishment  of  a  highway  without  a  petition 
from  any  one,  and,  therefore,  it  may  legalize  one  which  has 
been  otherwise  duly  established  by  the  county  court. 

But  the  legislature  cannot  take  private  property  for  pab- 
lic  use  without  ''just  compensation.**  (Art.  1,  sec.  18,  Or. 
Con.)  And  how  can  it  ascertain  or  make  such  compensa- 
tion unless  the  owner  of  the  property  has  reasonable  notice 
of  the  proceeding  and  an  opportunity  to  be  heard  upon  the 
question  ?  It  is  true,  that  when  the  property  is  taken  by 
the  state,  as  in  this  case,  the  constitution  does  not  require 
the  compensation  to  be  ''assessed  and  tendered'*  before  the 
property  is  taken.  But  even  in  that  case  the  law  which 
provides  for  the  taking  must  also  provide  for  the  assess- 
ment and  payment  of  the  compensation  at  some  time  in  the 
proceeding,  and  unless  this  can  be  done  ex  parte,  which  I 
very  much  doubt,  the  legislature  cannot  authorize  the  ap- 
propriation of  private  property  to  public  uses  without  no- 
tice to  the  owner,  and,  therefore,  cannot  legalize  a  proceed- 
ing for  that  purpose  when  it  has  been  had  without  such 
notice. 

In  Minard  v.  Douglas  County^  supra,  the  supreme  conrt 
says:  "  That  the  right  to  notice  spriugs  out  of  the  principle; 
the  power  of  the  government  to  take  private  property  for  pub- 
lic purposes  is  not  absolute.  It  is  qualified  by  the  obliga- 
tion to  make  compensation  to  the  owner.  This  compensa- 
tion cannot  be  made  ex  parte.** 

But  under  the  fourteenth  amendment,  it  is  too  plain  for 
argument,  that  the  state  cannot,  by  the  agency  of  either  its 
legislative  or  judicial  department,  take  the  property  of  any 
person  for  the  establishment  of  a  highway  or  other  purpose, 
"without  dae  process  of  law."  And  this,  it  is  generally 
agreed,  includes  at  least  legal  notice  of  the  proceeding  and 
a  prescribed  opportunity  to  be  heard  upon  the  question  in- 
volved therein.  (Tfie  Railioay  lltx  Gases,  ante,  244, 13  Fed. 
Eep.,  Field,  J.,  748,  Sawyer,  J.,  762;  Sluart  v.  Palmer,  74  N. 
T.  183;  Davidson  v.  New  Orleans^  96  U.S.  99.)  This  provision 
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of  the  common  constitation  of  the  country  was  intended,  as 
was  baid  by  this  court  {In  re  Ah  Lee,  6  Saw.  414),  as  a  "  bul- 
wark against  local  tyranny  and  oppression,"  and  under  its 
protecting  operation,  this  proviso,  as  to  any  road  which  has 
been  ''viewed,  surveyed,  and  recorded"  by  the  order  of  any 
county  court,  without  notice  to  the  owner  of  the  property 
appropriated  therefor,  is  simply  void. 

But  even  if  this  proviso  were  valid,  this  road  is  not  within 
its  purview.  It  was  never  recorded  by  order  of  the  county 
court  or  at  6dl.  In  fact,  its  record  was  postponed  by  order 
of  the  county  court,  until  the  petitioners  should  give  bond 
for  the  opening  of  a  portion  of  the  proposed  road,  which  it 
seems  they  never  did.  And  farther,  by  the  very  terms  of 
section  6  of  the  road  law  (Or.  Laws,  723),  until  the  report 
of  the  viewers,  the  survey  and  plat  of  the  surveyor  are  re- 
corded by  the  order  of  the  county  court,  a  proposed  road  is 
not  considered  established  as  a  public  highway. 

Neither  was  Edwin  Bassell  estopped  by  his  petition  for 
the  establishment  of  this  road,  to  deny  its  legality  or  that  it 
ever  was  established.  It  is  not  claimed  that  any  one  else 
was  estopped  by  the  proceeding.  Certainly  the  public  were 
not,  including  his  co-tenants,  George  H.  Williams  and  W. 
W.  Page.    Estoppels,  to  be  e£fectual,  must  be  mutual. 

But  so  far  as  appears,  Bussell  declined  to  accept  the  road 
upon  the  terms  proposed  in  the  order  of  the  court,  and 
therefore,  it  may  be  inferred,  did  not  give  the  required 
bond,  and  so  the  matter  fell  through.  Nor  is  the  plaintiff 
estopped  for  this  reason,  if  Bassell  is,  for  he  does  not  ap- 
pear  to  claim  under  Bassell  for  more  than  an  undivided  one 
half  of  his  property,  and  he  may  assert  any  right  pertaining 
to  his  ownership  of  the  other  half,  as  if  that  was  the  whole 
of  his  interest. 

Neither  does  the  evidence  show  a  dedication  of  the  road 
by  the  proprietors  to  the  public,  as  a  highway.  So  far  as 
appears,  it  is  not  shown  or  designated  on  the  town  plat,  as 
a  way  of  any  kind,  and  there  is  no  other  evidence  of  dedica- 
tion worth  mentioning  or  considering.  It  is  admitted  that 
there  has  been  a  user  of  the  premises  as  a  way  for  seven  or 
eight  years,  with  the  knowledge  and  consent  of  the  propri* 
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etors.  Bat  that  is  not  sufficient  to  establish  an  adverse 
right  in  the  pablic,  as  against  the  owner.  To  have  this 
effect,  the  use  must  have  the  duration  and  character  neces- 
sary to  establish  the  bar  of  the  statute  of  limitations,  against 
an  action  for  the  possession.  It  must  have  been  adverse 
under  a  claim  of  right. 

The  agreement  between  the  defendant  and  the  county 
court  for  the  use  of  certain  streets  in  Albina,  is  uncertain 
and  ambiguous,  as  to  the  point  or  place  where  the  former  is 
authorized  to  commence  the  laying  of  its  track.  So  far  as 
Albina  is  concerned,  the  petition  is  spoken  of  in  the  order, 
as  an  application  for  the  use  of  ''streets,"  and  the  road  or 
way  between  the  ferry  landing  and  Biver  street  is  not  men- 
tioned directly  or  indirectly. 

The  license  is  to  lay  a  railway  track  and  ''to  operate 
thereon  a  railway"  "through  the  town  of  Albina" — "Be- 
ginning at  the  feny  landing  at  the  foot  of  Mitchel  street." 
But  there  is  no  "ferry  landing"  at  the  foot  of  Mitchel 
street.  The  "ferry  landing"  and  "the  foot  of  Mitchel 
street"  are  different  places.  Neither  are  they  contiguous; 
and  there  is  no  mention  of  or  reference  in  the  agreement  to 
Hiver  street,  which  must  be  used  for  about  one  hundred 
feet  to  connect  the  upper  end  of  the  ferry  landing  or  road 
with  the  foot  of  Mitchel  street. 

The  first  call  may  well  include  the  land  from  low  to  high 
water  mark,  opposite  the  landing,  and  this  it  is  understood 
will  carry  it  up  to  Biver  street  and  beyond.  The  second 
one  is  a  more  limited  and  definite  point,  though  there  is 
probably  a  well  grounded  contention,  as  to  whether  the 
"foot" — the  end — of  Mitchel  street  is  at  the  easterly  or 
westerly  line  of  Biver  street.  This  agreement  is  the  grant 
of  a  franchise,  or  special  privilege  by  the  public  to  the  de- 
fendant, and  it  must  be  construed  most  strongly  against  it. 
Any  material  doubt  or  ambiguity  in  it  must  be  resolved  in 
favor  of  the  public. 

In  Stourbridge  Canal  v.  Wheeley,  (2  Barn.  &  Adol.,  793), 
the  court  of  king's  bench  say — "The  canal  having  been 
made  under  an  act  of  parliament,  the  rights  of  the  plaintiff 
are  derived  entirely  from  that  act.    This,  like  many  other 
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cases,  is  a  bargain  betweea  a  company  of  adventurers  and 
the  public,  tiie  terms  of  which  are  expressed  in  the  statute; 
and  the  rale  of  construction  in  all  such  cases,  is  now  fully 
established  to  be  this:  that  any  ambiguity  in  the  terms  of 
the  contract^  must  operate  against  the  adyenturers,  and  in 
favor  of  the  public,  and  the  plaintiffs  can  claim  nothing 
that  is  not  clearly  given  them  by  the  act."  In  the  Charles 
River  Bndge  Case  (11  Pet.  644),  this  language  was  cited  by 
Mr.  Ch.  J.  Taney,  with  approbation,  and  the  rule  of  con- 
struction contained  therein,  applied  by  the  court  to  the  case 
under  consideration. 

As  the  agreement  is  so  ambiguous  if  not  contradictoiy, 
as  to  the  place  of  beginning,  it  must  stand,  if  at  all,  as  a 
license  for  the  lesser  privilege  and  more  particular  designa- 
tion rather  than  the  greater  and  more  general  one — ^as  if  it 
read — "Beginning  at  the  ferry  landing,  to  wit:  at  the  foot 
of  Mitchel  street."  And  this  I  think  was  what  the  court 
contemplated  in  making  the  grant.  For  it  is  not  reasonable 
to  suppose,  that  in  granting  a  request  to  lay  a  track  through 
the  "streets"  of  Albina  in  the  construction  of  a  railway 
from  that  place  easterly  to  Vancouver  that  the  court  ever 
thought  of  authorizing  a  track  to  be  laid  upon  the  "road" 
leading  down  from  Biver  street  westerly  to  the  river. 

Neither  do  I  think  that  the  license  of  the  defendant  au- 
thorizes it  to  construct  such  trestle  work  as  this,  or  plat- 
forms for  the  use  of  cars,  or  waiting-houses  for  the  conven- 
ience of  passengers,  on  any  road  or  street.  If  it  wants 
property  for  any  such  exclusive  use  or  purpose  as  that,  it 
must  obtain  it  elsewhere  than  on  a  public  road  or  street, 
and  by  purchase  froni  those  to  whom  it  belongs.  Its  license 
is  to  lay  a  track  on  the  grade  of  the  streets  as  they  are  or 
may  be,  so  that  it  will  not  materially  interfere  with  their 
use  for  the  purposes  of  ordinary  travel.  The  erection  of  a 
warehouse  or  a  roundhouse  upon  this  ground  would  not 
more  materially  interfere  with  this  use,  than  the  trestle  work 
and  waiting-house  which  the  defendant  is  engaged  in  con- 
structing. 

Upon  this  view  of  the  matter,  a  provisional  injunction 
must  issue.    Therefore  it  is  unnecessaiy  to  decide  whether 
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the  defendant  can  be  authorized  by  the  county  court  to  ap- 
propriate a  public  road  or  street  for  the  construction  and 
operation  of  a  railway  without  compensation  to  the  owners 
of  the  adjacent  property  for  the  new  and  additional  burden 
thus  imposed  on  the  land.  The  question  has  been  thor- 
oughly argued  by  counsel,  and  I  have  a  decided  impression 
upon  it.  Bnt  it  is  one  upon  which  I  prefer  not  to  anti- 
cipate the  decision  of  the  supreme  court  of  the  state,  if  I 
can  avoid  it.  However,  there  is  one  suggestion,  which  may 
not  be  amiss  here,  and  that  is,  that  the  provision  of  the  cor- 
poration act,  authorizing  the  county  court  to  allow  the  use 
of  a  '^public  road  or  street,"  for  'Uhe  location  and  con- 
struction** of  a  railway  or  other  road,  only  applies  to  a  road 
or  street  legally  established  according  to  some  mode  pre- 
scribed by  statute,  and  not  to  one  that  exists  merely  as  a 
matter  of  fact,  and  by  sufferance  of  the  owner  of  the  prop- 
erty, or  by  mere  parol  dedication  or  public  use. 

Let  the  provisional  injunction  issue  on  the  plaintiff's  giv- 
ing bond  to  the  approval  of  the  master  of  this  court  in  the 
sum  of  ten  thousand  dollars,  restraining  the  defendant  as 
prayed  for  in  the  bill  until  the  finding  or  further  order  of 
this  court. 


Sprino  Valley  Water  Works  v.  Washington 

Bartlett,  Mayor  etc.,  et  al, 

ClBCUir  COTTBT,  DiSTBICT  OF   CaUFOSNIA. 

March  9, 1883. 

1.  Injunction— JuBisDicnoK  to  Enjoin  Board  of  Sufkbvisobs  from  Pass- 

ing AN  Ordinance. — The  courts  have  jurisdiction  to  enjoin  the  board  of 
Bupervisors  of  a  municipal  corporation  from  passing  an  ordinance,  which 
is  not  within  the  scope  of  their  powers,  where  the  passage  of  such  ordi- 
nance would  work  an  irreparable  injury;  and  where  a  proper  biU  is  pre- 
sented, the  circuit  court  of  the  United  States,  or  a  judge  thereof,  is  au- 
thorized, hj  statute,  to  issue  a  restraining  order  to  preserve  the  rights  of 
the  parties  in  gUUu  quo,  until  the  question,  as  to  the  right  of  the  complain- 
ant to  an  injunction,  can  be  fully  heard,  and  determined. 

2.  Ordinance  Void  on  its  Face.— Where  an  ordinance  would  be  void  on  its 

face,  by  reason  of  its  unconstitutionality,  and  no  irreparable  injury  could 
result  from  its  mere  passage,  there  being  an  adequate  remedy  at  law 
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against  any  attempt  to  enforce  it,  after  its  passage,  a  coart  of  equity  wil 
not  enjoin  its  passage. 

3.  Void  Ordina>ice — Irreparable  Injury. — But,  where  an  ordinance  would 
be  void  for  want  of  authority  to  pass  it,  yet,  if  irreparable  injuiy  would 
result  from  its  mere  passage,  or  where  there  is  the  physical  power  to  ex- 
ecute the  void  ordinance,  notwithstanding  its  invalidity*  by  means  of  the 
instrumentalities  provided,  and  the  only  adequate  remedy  against  an  ir- 
reparable  injury  arising  from  its  actual  enforcement  i^ter  its  passage,  is 
an  injunction,  the  court  may  enjoin  the  passage  of  the  ordinance.  Thers 
appears  to  be  no  sound  reason  why  the  court  should  not  interfere  at  one 
stage  of  the  proceedings,  as  well  aa  at  another. 

i.  Unconstitutional  Ordinance. — An  ordinance  which  appears  upon  its 
face  to  violate  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  is  void,  and  it  can  cast  no  legal  cloud  upon  the  rights  of  the  par- 
ties, apparently,  affected  by  it.  All  parties  are,  legally,  presumed  to  know 
its  invalidity. 

5.  Impairing  Obligation  or  CoNtRAcr. — ^The  corporation,  known  as  The 
Spring  Valley  Water  Works,  was  organized  under  the  statute  of  1858, 
which  provided  that  the  price  of  the  water  furnished  to  San  Francisco 
and  its  citizens,  should  be  fixed,  annually,  by  two  persons  appointed  by 
the  city,  two  by  the  corporation,  and  one  to  be  choaen  by  the  other  four; 
and  in  case  the  four  cannot  agree,  the  other  to  be  appointed  by  the  sher- 
iff of  the  county.  The  fourteenth  article  of  the  constitution  of  Califomiai 
afterwards  adopted,  changed  this  mode  without  the  consent  of  the  cor- 
poration, and,  provided,  that  the  price  of  the  water  should  be  fixed,  an- 
nually, by  the  board  of  supervisors  of  the  city  and  county,  alone — giving 
the  corporation  no  voice  in  the  matter.  Held:  Upon  the  authority  of  the 
Elevator  and  Granger  Cases  in  the  supreme  court  of  the  United  States 
that  said  article  of  the  state  constitution  is  not  void,  as  taking  private 
property  for  public  or  private  use  without  compensation;  or  without 
due  process  of  law;  or  as  oonferring  the  sole  power  to  fix  the  zatea  upon 
the  purchaser.  2.  That  under  the  decision  in  the  Sinking  Fund  Cases,  it 
does  not  impair  the  obligation  of  a  contract,  within  the  meaning  of  the 
several  provisions  of  the  constitution  of  the  United  States  relating  to 
those  subjects. 

0.  Disqualification  bt  Reason  of  Pledges  of  Candidates  for  Oftice. — 
Assuming  that  the  citizens  of  San  Francisco  are  authorized,  through  their 
representatives,  constituting  the  board  of  supervisors,  to  lawfully  fix  the 
price  of  the  water  furnished  by  The  Spring  Valley  Water  Works  to,  and 
purchased  by,  the  city  and  its  inhabitants,  the  fact  that  candidates  for 
the  office  of  supervisors  pledged  themselves  to  the  people,  in  accordance 
with  the  requirements  of  the  resolutions  of  the  public  meeting  nominat- 
ing them  before  the  election,  does  not  disqualify  the  supervisors  elected 
upon  such  pledges  from  acting  in  fixing  the  price  of  water. 

Before  Sawteb,   Circuit  Judge,   and   Hoffman^   District 

Judge. 
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Motion  for  iDJunction.    The  facts  appear  in  the  opinions. 

C.  N.  Fox,  F.  O.  Newlanda,  and  S.  M.  WUaon,  for  com- 
plainant. 

Stanly  (t  Hayes  and  Wm.  Craig,  city  and  county  attorney, 
for  respondent. 

By  the  Court,  Sawteb,  Circuit  Judge.  This  is  an  appli- 
cation for  an' injunction,  pending  the  litigation,  to  restrain 
the  mayor  and  supervisors  of  San  Francisco  from  passing 
the  ordinance  set  out  in  the  bill,  or  any  other  ordinance,  to 
fix  the  price  of  water  supplied  to  the  city  and  people  of  San 
Francisco,  for  one  year,  from  July  1,  1883,  in  pursuance  of 
the  provisionsof  article  XIY  of  the  constitution  of  California. 

The  Spring  Valley  Water  Works  is  a  corporation  created 
nnder  the  general  statute  of  California,  entitled  ''An  act  for 
the '  incorporation  of  water  companies,"  passed  April  22, 
1868  (Stat.  1858,  218).  Section  4  of  this  act  provides  that: 
''  The  rates  to  be  charged  for  water  shall  be  determined  by 
a  board  of  commissioners,  to  be  selected  as  follows:  Two 
by  such  city  and  county,  or  city  or  town  authorities,  and 
two  by  the  water  company;  and  in  case  that  four  cannot 
agree  to  the  valuation,  then,  in  that  case,  the  four  shall 
choose  a  fifth  person,  and  he  shall  become  a  member  of  said 
board;  if  the  four  commissioners  cannot  agree  upon  a  fifth, 
then,  the  sheriff  of  the  county  shall  appoint  such  fifth  per- 
son. The  decision  of  a  majority  of  said  board  shall  deter- 
mine the  rates  to  be  charged  for  water  for  one  year,  and  un- 
til new  rates  shall  be  established." 

Article  XIY  of  the  constitution  of  1879,  adopted  since  the 
organization  of  the  Spring  Valley  Water  Works,  under  the 
said  act  of  1858,  and  since  complainant  completed  its  works, 
and  introduced  water  into  the  city  of  San  Francisco  in  pur- 
suance of  the  provisions  of  that  act,  changed  the  mode  of 
fixing  the  price  of  water,  by  providing  as  follows:  "Pro- 
vided, that  the  rates  or  compensation  to  be  collected  by 
any  person,  company,  or  corporation  in  this  state  for  the 
use  of  water  supplied  to  any  city  and  county,  or  city  and 
town,  or  the  inhabitants  thereof,  shall  be  fixed,  annually. 
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by  the  board  of  supervisors,  or  city  and  county,  or  city  or 
town  council,  or  other  goyerniug  body  of  such  city  aud 
county,  or  city  or  town,  by  ordinance,  or  otherwise,  in  the 
manner  that  other  ordinances,  or  legislative  acts,  or  resoln- 
tions,  are  passed  by  such  body;  and  shadl  continue  in  force 
for  one  year  and  no  longer.  Such  ordinances  or  resolntioDS 
shall  be  passed  in  the  month  of  February  of  each  year,  and 
take  effect  on  the  firat  day  of  July  thereafter.  Any  board 
or  body  failing  to  pass  the  necessary  ordinance,  or  resoln- 
tion  fixing  water  rates,  when  necessary,  within  such  time, 
shall  be  subject  to  peremptory  process  to  compel  action  at 
the  suit  of  any  party  interested,  and  shall  be  liable  to  such 
further  processes  and  penalties,  as  the  legislature  may  pre- 
scribe. Any  person,  company,  or  corporation  collecting 
rates  in  any  city  and  county,  or  city,  or  town  in  this  state, 
otherwise  than  as  so  established,  sliall  forfeit  the  franchise 
and  ioater  toorJca  of  such  person,  company^  or  corporation  to 
the  city  ami  county ,  or  city  or  iovm  where  the  same  are  collected^ 
for  the  public  use,** 

The  complainant  insists,  that  said  article  XIY  of  the  state 
constitution,  so  far  as  it  is  applicable  to  the  Spring  Valley 
Water  Works,  is,  absolutely,  void,  as  being  in  conflict  with 
article  1,  section  10,  of  the  constitution  of  the  United 
States,  prohibiting  the  passage  of  any  law  impairing  the 
obligation  of  a  contract;  and  of  the  fourteenth  amendment 
of  the  national  constitution  providing,  that  no  state  shall 
''deprive  any  person  of  *  *  *  property  without  due 
process  of  law,  nor  deny  to  any  person  within  its  jurisdic- 
tion, the  equal  protection  of  the  laws.'*  It  is  urged,  that 
the  provision  in  the  act  of  1858,  prescribing  the  mode  and 
tribunal  for  fixing  the  price  of  water,  is  a  term  of  the  con- 
tract, under  which  the  complainant  expended  many  millions 
of  dollars  in  introducing  water,  by  the  terms  of  which,  the 
vendor  as  well  as  the  vendee  had  a  voice  in  fixing  its  price, 
which,  it  is  claimed,  is  a  right  of  great  value;  while  the 
fourteenth  article  of  the  state  constitution  abrogates  that 
term  of  the  contract,  deprives  the  vendor  of  any  voice  in 
fixing  the  price  of  the  water  it  brings  into  the  city,  for  sale^ 
and  gives  to  the  vendee — the  buyer — the  entire  control  of 
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the  price,  wbich  it  may  fix  at  rates  that  will  be  minons  to 
complainant;  and  in  case  it  refuses  to  snbmit,  the  com- 
plainant will  forfeit  all  its  property  to  the  city.  It  is,  also, 
insisted  that  for  the  city  to  fix  the  price,  in  its  discretion, 
at  uQremnneratiye  rates,  is,  to  that  extent,  to  deprive  com- 
plainant of  its  property  for  both  pnblic,  and  private,  nses 
without  compensation,  or  due  process  of  law. 

Also,  that  to  take  from  complainant  any  voice  in  fixing 
the  price  of  the  commodity,  which  it  introduces  into  the 
city  for  sale,  and  confer  the  power  to  determine  the  price 
upon  the  purchaser,  is  to  subject  it  to  conditions  and  lim- 
itations, as  to  the  control  and  free  use  of  its  own  property, 
not  imposed  upon  other  persons  with  respect  to  their  prop- 
erty; and  in  this  respect  deprives  the  complainant  of  the 
equal  protection  of  the  laws. 

These  are  grave  questions;  and  their  gravity  cannot  fail 
to  arrest  the  attention  of  those  familiar  with  the  early  pub- 
lic history  of  the  city,  whose  recollection  cames  them  back 
to  a  comparatively  recent  period,  when  our  citizens  were 
compelled  to  procure  their  daily  supplies  of  water  for 
domestic  uses  from  carts,  and  to  store  it  in  barrels,  obtain- 
ing for  tbeir  money  much  less  in  quantity,  and  an  article 
greatly  inferior  in  quality,  to  that  now  brought  into  the  city, 
and  delivered  in  every  room  of  their  houses,  under  the 
stimulus  of  the  inducement  to  complainant  held  out  by  the 
provisions  of  the  act  of  1858. 

The  first  ground  of  objection  to  the  bill,  confidently,  relied 
on  by  defendants,  though  urged  in  argument,  apparently, 
less  confidently  by  their  counsel,  is,  that,  they  are  a  legis- 
lative body,  endowed  with  legislative  powers  to  be  exer- 
cised with  absolute  discretion;  and  that  they  are  not  amen- 
able to  the  jurisdiction  of  this,  or  any  other  court,  to 
inquire  into  their  acts;  that  neither  this  court,  nor  any 
other  court,  has  any  power,  in  any  case,  to  control,  or  limit 
their  action,  in  their  legislative  capacity;  and,  consequently, 
that  it  has  no  jurisdiction  to  investigate  their  proceedings. 
In  view  of  the  large  multitude  of  cases  cited  by  counsel  on 
both  sides,  in  which  the  relative  powers  of  the  courts  and 
similar  municipal  bodies  have  been  discussed,  and  deter- 
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mined  ngainst;  those  public  officers,  npon  yarious  gronDds, 
dependiug  upon  theyarying  circumstances  of  each  particular 
case,  the  position,  at  least,  challenges  attention  for  its  bold- 
ness. 

But  the  substantial  and  principal  ground  upon  whicb  the 
complaint  rests  its  case,  cuts  under,  and  lies  bejond  the 
reach  of  this  objection.  It  is,  that,  the  provisions  of  the 
state  constitution,  upon  which  the  defendants'  authority  to 
deal  with  the  matter  in  question,  at  all,  rests,  is  in  conflict 
with  the  constitution  of  the  United  States,  and  is,  therefore, 
utterly  Toid.  If  this  be  so,  then  defendants,  have  no  au- 
thority of  any  kind,  legislative,  judicial,  or  administrative,  to 
deal  with  the  question  at  all.  They  are  not  acting  within 
the  scope  of  their  authority,  and  have  no  discretion  in  the 
matter.  Article  YI  of  the  constitution  of  the  United  States, 
provides  that:  "This  constitution,  and  the  laws  of  the 
United  States  which  shall  be  made  in  pursuance  thereof; 
and  all  treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  lata  of  the 
land:  and  the  judges  in  every  state  shall  be  boundthereby,  any- 
thing in  the  constitution,  or  laws  of  any  state  to  tJie  contrary 
noftoilhstanding. " 

The  supreme  court  of  the  United  States,  from  its  earliest 
organization  to  the  present  time,  has  given  the  fullest  effect 
to  this  provision.  In  SeiboUTs  Case,  so  late  as  100  U.  8. 
376,  that  court  said:  "An  unconstitutional  law  xa  void  and 
is  no  law.  An  offense  created  by  it  is  not  a  crime.**  And 
again,  on  pages  392  and  897,  "The  constitution  and  laws 
of  the  United  States  are  the  supreme  law  of  the  land,  and  to 
those  every  citizen  of  the  United  States  owes  obedience, 
whether  in  his  individual  or  official  capacity  *  ♦  *.  The 
laws  of  this  state,  in  so  far  as  they  are  inconsistent  with  the 
laws  of  congress  on  the  same  subject,  cease  to  have  effedt  as 
latvs,'^  In  the  presence  of  this  provision,  and  this  authori- 
tative construction  of  the  provision  of  the  national  constitu- 
tion, the  provision  of  the  state  constitution,  if  in  conflict 
with  it,  disappears.  It  is  as  though  it  had  been  expunged 
from  the  state  constitution  leaving  a  blank  page,  and  the 
authority  of  the  defendants  under  it  is  no  greater  than  that 
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of  any  other  equal  number  of  citizens  of  San  Francisco.  Of 
course,  it  is  not  to  be  expected  that  officers,  not  judicial,  of 
a  municipal  corporation,  will  take  it  upon  themseWes  to  ad- 
judge a  provision  of  the  state  constitution  to  be  void,  and 
disregard  it.  But  under ,the  constitution  of  the  United  States, 
a  judicial  department  of  the  government  has  been  estab- 
lished, expressly,  to  interpret,  construe,  administer  and  en- 
force all  the  provisions  of  that  constitution,  and  of  the  laws 
and  treaties  made  in  pursuance  thereof;  and  in  the  perform- 
ance of  the  judicial  functions  thus  devolved  upon  that  de- 
partment, the  courts,  not  only  have  the  jurisdiction,  but  the 
duty  is  imposed  upon  them,  to  ascertain  and  adjudge,  upon 
a  case  presented,  whether  the  provisions  of  any  constitution, 
law  or  proceeding  of  subordinate  governments  or  bodies,  are 
in  conflict  with  the  constitution  and  laws  of  the  United 
States;  and,  if  so,  to  give  effect  to  the  national  constitution, 
such  subordinate  constitution,  law,  or  proceeding  "  to  the 
contrary  notwithstanding/'  So,  also,  the  statutes  of  the 
United  States  expressly  empower  the  courts,  and  their  judges, 
when,  in  their  judgment,  a  proper  case  is  presented,  to  issue 
a  restraining  order  to  preserve  the  subject-matter  of  litiga- 
tion in  statu  quo,  until  time  and  opportunity  can  be  had  to 
investigate  the  case,  and,  intelligently,  determine,  judicially, 
whether  the  party  complaining  is  entitled  to  an  injunction,  or 
not.  When  a  case  is  presented,  which,  in  the  judgment  of 
the  court  or  judge,  justifies  such  preliminary  restraining 
order,  it  is  a  duty  imposed  upon  such  court,  or  judge,  which 
Le  cannot  legally  evade,  if  he  would,  to  issue  the  temporary 
restraining  order,  and  enforce  it,  to  the  best  of  its,  or  his 
ability,  with  such  aid  as  may  be  afforded  by  the  executive 
department  of  the  government,  in  pursuance  of  the  duty  im- 
posed upon  that  department  by  the  constitution  and  laws  of 
the  United  States. 

The  action  of  the  court  thus  far  in  the  matter,  has  been, 
strictly,  within  this  broad  general  jurisdiction  and  duty.  AVe 
do  not  understand,  that  defendants'  counsel  controvert  these 
propositions.  Keeping  these  general  jurisdictional  ques- 
tions distinct  from  the  others,  that  may  arise,  and  do  arise,  in 
this  case,  it  remains  to  be  considered  whether,  as  in  all  other 
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bills  seeking  an  injanction,  the  facts  stated  in  tbe  bill,  pre- 
sent in  this  particular  instance,  a  case  entitling  the  com- 
plainant to  the  issne  of  an  injnnction,  upon  the  hearing  now 
had,  within  the  general  principles  of  equitable  jurisdiction. 

Upon  this  question,  counsel  for  defendants  insist  with 
great  earnestness,  that  the  contemplated  action  of  defendants, 
is,  strictly,  legidcUive  in  its  character,  within  their  absolute 
discretion ;  and  that  no  court  can  interfere  with,  or  control,  its 
strictly  legislative  discretion;  consequently,  that  the  bill  pre- 
sents no  case  for  an  injunction. 

If  the  position  of  complainant  is  tenable,  that  the  fourteenth 
article  of  the  state  constitution  is  absolutely  yoid,  as  being 
in  conflict  with  the  national  constitution,  then  the  defend- 
ant's proposition,  if  true,  as  we  have  already  seen,  has  no 
application;  for  they  are  acting  wholly  outside  of  any  au- 
thority of  law.  Their  action  is  neither  judicial,  legislative, 
nor  administrative.  There  is  no  discretion,  iTo  authority  to 
act  upon  the  subject  at  all.  The  provision  is  a  mere  nullity, 
and  that  ends  the  case,  so  far  as  this  point  is  concerned. 
But  the  authorities  do  not  sustain  the  broad  proposition  of 
defendants,  as  claimed,  even  conceding  some  general  author- 
ity to  act.  The  very  case  cited  by  defendants,  and  in  the 
authorities  relied  on  by  them  as  sustaining  certain  distinc- 
tions drawn  between  trusts,  legislative  action,  judicial  ac- 
tion, etc.,  repudiates  this  proposition.  Those  cases,  how- 
ever, do  not  go  to  the  broad  proposition  insisted  upon  by 
defendants'  counsel,  but  go  to  the  special  equities  of  the 
particular  cases  in  which  the  points  are  considered,  and 
relate  to  abuses  of  power  in  cases  which,  if  not  f uUy  au- 
thorized by  law  in  those  particular  instances,  are  within  the 
apparent  general  scope  of  their  powers;  and  not,  absolutely, 
outside  of  all  legal  authority  to  act.  The  case  referred  to  as 
a  leading  one,  and  often  cited  in  subsequent  decisions, 
is  Davis  v.  Mayor  of  New  York,  1  Dner,  462.  In  this  case 
says  Mr.  Justice  Duer,one  of  the  ablest  judges  who  ever  occu- 
pied the  bench  in  New  York  city:  '^  I  shall  treat  the  resolu- 
tion as  an  ordinance,  or  by-law,  and  its  reconsideration  and 
adoption  as  properly  acts  of  legislation,  in  the  fullest  sense, 
in  which  the  term,  legislation,  can  be  justly  applied  to  the 
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acts  of  a  corporate  body.  Making  these  concessions,  the 
denial  of  the  jarisdiction  of  this  Court  amounts  to  this — that 
a  Court  of  equity  of  general  jurisdiction,  has  no  power, 
in  any  case,  or  for  any  purpose,  to  restrain  the  legislative 
action  of  a  municipal  corporation,  or  in  any  manner  to 
interfere  with,  or  control  its  legislative  discretion,  no  matter 
to  what  subject  the  action  may  be  directed,  nor  how  mani- 
fest and  gross  the  violation  of  the  law,  even  of  the  provisions 
of  its  own  charter  that  it  may  involve,  and  no  matter  by 
what  motives  of  fear,  partiality,  or  corruption,  its  discretion 
may  be  governed,  and  how  extensive  and  irreparable  the 
mischief  that,  in  the  particular  case,  may  be  certain  to  result 
to  individuals  or  the  public  from  its  threatened  exer- 
cise.   *    *    * 

"  In  justice  to  the  counsel  for  the  defendants,  it  must  be 
admitted,  that  they  shrank  not  from  maintaining  the  truth 
of  the  propositon  in  all  its  extent,  well  perceiving  that  the 
necessity  of  the  argument  admitted  no  alternative,  since  to 
admit  a  single  exception,  was  to  admit  the  jurisdiction  which 
they  denied. 

"  In  reply  to  a  question  put  by  the  Court,  it  was  expressly 
affirmed  by  one  of  the  counsel  that,  should  the  Common 
Council  attempt,  by  an  ordinance,  and  from  motives  mani- 
festly corrupt,  to  convey,  for  a  grossly  inadequate,  or  merely 
nominal  consideration,  all  the  corporate  property  of  the 
city,  neither  this,  nor  any  other  Court  would  have  power 
to  suppress,  by  an  injunction,  the  meditated  fraud,  or  when 
consummated  to  rescind  the  grant,  or  punish  its  authors,  or 
divest  them  of  its  fruits.  There  could  be  no  remedy,  we  were 
told,  but  from  the  force  of  public  opinion  and  the  action  of 
the  people  at  an  ensuing  election,  and  all  this,  upon  the 
ground,  that  neither  the  propriety  nor  the  honesty  of  the 
proceedings  of  a  legislative  body,  nor  while  they  are  pend- 
ing, even  their  legality,  can  ever  be  made  a  subject  of  judi- 
cial inquiry. 

**  This,  it  must  be  confessed,  is  a  startling  doctrine.  We 
all  felt  it  to  be  so,  when  announced,,  and  I  rejoice^  that 
we  are  now  able  to  say,  with  an  entire  conviction,  that, 
applied  to  a  municipal  corporation,  it  is  just  as  ground- 
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less  in  law,  as  it  seems  to  ns,  it  is  wrong  in  its  princi- 
ple, and,  certainly  would  be  pemicioas  in  its  effects." 

''The  doctrine,  exactly  as  stated,  may  be  true  when 
applied  to  the  Legislature  of  a  State,  which,  as  a  co-ordinate 
branch  of  the  Government,  representing  and  exercising 
in  its  sphere,  the  sovereignty  of  the  people,  is,  for  polit- 
ical reasons,  of  manifest  force,  wholly  exempt  in  all  its  pro- 
ceedings from  any  legal  process  or  judicial  control ;  bnt  the 
doctrine  is  not,  nor  is  any  portion  of  it  true,  when  applied  to 
a  subordinate  municipal  body,  which,  although  clothed 
to  some  extent  with  legislative,  and  even  political  powers, 
is  yet,  in  the  exercise  of  all  its  powers,  just  as  subject  to 
the  authority  and  control  of  courts  of  justice  to  l^al  pro- 
cess, legal  restraint,  and  legal  correction  as  any  other  body, 
or  person,  natural  or  artificial. 

"The  supposition  that  there  exists  an  important  distinc- 
tion, or  any  distinction  whatever,  between  a  municipal  cor- 
poration and  any  other  corporation  aggregate,  in  respect  to 
the  power  of  Courts  of  justice  over  its  proceedings  is  entirely 
gratuitous;  and,  as  it  seems  to  me,  is  as  destitute  of  reason, 
as  it,  certainly,  is  of  authority.  The  counsel  could  refer  us 
to  no  case,  nor  have  we  found  any,  in  which  the  judg- 
ment of  the  Court  has  proceeded  upon  such  a  distinction, 
nor,  in  our  researches,  which  have  not  been  limited,  have 
we  been  able  to  discover  that,  by  any  judge  or  jurist,  the 
existence  of  such  a  distinction  has  ever  been  asserted  or 
intimated.  Were  it  otherwise — had  such  decisions  been 
found  in  English  reports,  or  in  those  of  our  sister  States — 
had  it  been  proved  that  in  England,  or  other  States,  the 
supposed  distinction  is  the  established  law,  we  should  still 
be  compelled  to  say  that  it  is  a  law,  which  we  must  refuse  to 
follow,  for  the  plain  reason,  that  it  is  directly  inconsistent 
with  the  paramount  authority  of  our  own  Constitution.  The 
Constitution  of  the  State  declares,  that  '  all  corporations 
shall  have  the  right  to  sue,  and  shall  be  subject  to  be  sued, 
in  all  Courts,  in  like  cases,  as  natural  persons.'  (Con.  Art 
8,  Sec.  37.)  There  is  no  exception  here  of  municipal  corpo- 
rations, and  an  exception  which  the  Constitution  has  not 
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made^  we  have  neither  the  inclination,  nor  the  power  to 
make  ourselves." 

''A  corporation  subject  to  be  sued,  is,  necessarily,  sub- 
ject to  every  process,  or  order,  that  in  the  commencement, 
or  in  the  progress,  of  the  suit  may  be  necessary  to,  or  be 
connected  with,  the  relief  which  is  demanded.  And  the 
words  4n  the  like  cases,'  plainly  mean,  'for  the  like  acts, 
or  omissions,  and  for  the  like  reasons.'" 

After  further  discussion  and  citation  of  authorities  the 
learned  judge  adds:  ''  The  conclusion  from  these  remarks  is, 
that  a  court  of  equity  will  not  interfere  to  control  the  exer- 
cise of  a  discretionary  power,  where  the  discretion  is  legally 
and  honestly  exercised^  and  it  has  no  reason  to  believe  the  fact 
otherwise — ^but  wUl  interfere,  whenever  it  has  grounds  for  6e- 
lieving  that  itderference  is  necessary  to  prevent  abuse,  injxLstice, 
CT  oppression,  the  viokUion  of  a  trust,  or  the  consummcUion  of 
a  fraud.  It  will  interfere — and  it  is  bound  to  interfere — 
whenever  it  has  reason  to  believe  that  those  in  whom  the 
discretion  is  vested,  are  prepared  illegally,  wantordy,  or  cor- 
rupUy  to  trample  upon  rights,  and  sacrifice  interests,  which  they 
are  specially  bownd  to  watch  over  and  protect"  (Case  affirmed 
by  the  court  of  appeals,  9  N.  Y.  264.) 

So,  the  constitution  of  California  provides,  that  ''all  cor- 
porations shall  have  the  right  to  sue,  and  shall  be  siibject  to 
be  sued  in  all  courts  as  natural  persons"  (Art.  XII,  sec.  4.) 
There  is  no  exception  of  municipal  corporations.  They  are 
but  corporations,  at  best — their  ordinances  beiug  but  by- 
laws. The  legislature  of  the  state,  as  a  co-ordinate  branch 
of  the  state  government,  and  the  state  itself  cannot  be  sued, 
except  by  her  express  permission.  {Adams  v.  Bradley,  5 
Saw.  217;  Garr  v.  United  States,  98  U.  S.  433.)  I  suppose 
this  bill  might  just  as  effectually  have  been  filed  against  the 
city  and  county  of  San  Francisco,  without  making  the 
mayor  or  supervisors,  individually,  parties  at  all.  But  the 
injunction  would  operate  upon  them  as  agents  and  officers 
of  the  corporation. 

Many  cases  have  been  cited,  wherein  legislative  bodies  of 
cities  and  counties  have  been  enjoined  for  gross  abuses  of 
their  discretion,  and  for  acts,  apparently,  within  the  general 
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Bcope  of  their  powers,  but  rendered  yoid  as  being  tiUra  vires 
by  reason  of  surrounding  conditions,  or  extrinsic  circum- 
stances, or  as  violations  of  tmsts,  or  as  being,  frandalently, 
exercising  their  power.  In  many  of  these  cases  distinctiona 
have  been  attempted  to  be  drawn  in  considering  the  ques- 
tions arising  in  the  particular  case,  between  acts  strictly 
legislative,  or  strictly  judicial,  and  those  only  quasi  legisla- 
tive or  judicial,  or  acts  partaking  of  both  characters.  It  is 
difficult  to  reconcile  all  the  cases  upon  such  distinctions. 
But  there  are  cases,  wherein  such  bodies  have  no  legal  power 
to  act,  and  their  acts  are  void;  yet,  there  is  the  physical 
power  to  do  the  act,  and  when  done,  physically,  or  actually, 
the  injury,  however  irreparable,  is  accomplished.  Or  it  may 
be  that  the  contemplated  action  is  the  first  step  in  proceed- 
ings, which  the  body  is,  physicallyi  able,  though  not,  legally, 
competent,  to  follow  up  to  consummation.  In  such  cases 
we  can  see  no  good  reason,  upon  principle  or  authority,  why 
a  court  of  equity  should  not  interpose  at  once,  in  a  propw 
case,  to  prevent  an  irreparable  injury,  whether  the  void  act 
by  which  it  is  to  be  effected  be  apparently  legislative,  judi- 
cial, or  administrative;  or  whether  it  partakes  <^  one  or 
more  of  those  characteristics.  Suppose  in  this  case,  as  a 
striking  illustration,  the  board  of  supervisors  were  about 
to  pass  an  ordinance  directing  a  seizure  of  the  Spring  Val- 
ley Water  Works,  authorizing  and  directing,  for  instance, 
the  superintendent  of  sfareets  to  take  possession^  and  tear  up 
the  mains  and  pipes,  and  use  the  material  for  constructing 
other  works  for  conducting  water  from  other  sources  for  the 
use  of  the  city.  Such  an  ordinance  would  be,  manifestly,  and, 
clearly,  void,  as  being  beyond  their  lawful  powers — as  be- 
ing utterly  vltra  vires;  yet  there  is  the  physical  power,  through 
the  instrumentalities  provided,  to  do  the  act;  and  if  it  should 
be  sought  to  carry  out  the  ordinance  after  its  passage,  the 
only  adequate  remedy  would  be  to  restrain  the  waste  about  to 
be  committed  by  the  superintendent  of  streets  by  injunc- 
tion, as  it  would  not  be  a  simple  trespass,  but  also  waste* 
No  remedy  at  law  would  be  adequate,  and  as  a  court  of 
equity  must  restrain  it  then,  we  can  perceive  no  good  reason 
why  it  should  not  interfere  at  one  stage  of  the  proceeding  as 
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"well  as  another — no  objection  sound  in  reason,  or  firmly  es- 
tablished by  authority,  why  the  injunction  should  not  be 
interposed  at  the  first  step  to  prevent  the  passage  of  such  or- 
dinance though  absolutely  void,  that  might  eventuate  in 
irreparable  injury,  as  well  as  at  the  point  where  the  super- 
intendent of  streets  should  begin  to  commit  the  waste  under 
its  assumed  authority.  As  before  said  thp  supervisors  would 
be  acting  without  lawful  discretion,  or  authority,  of  any  kind. 
Its  action  would  be  utterly  lawless,  and  only,  apparently, 
legislative;  yet  an  irreparable  injury  might  result  from  the 
physical  power  to  do  the  act  assumed  to  be  authorized,  how- 
ever void,  or  lawless.  The  test  of  jurisdiction,  it  seems  to 
us,  should  and  would  be  the  necessary  tendency,  and,  if 
carried  out,  the  necessary  result,  of  the  void  and  unlawful 
act  to  work  irreparable  injury. 

The  special  equitable  grounds,  relied  on  to  entitle  com- 
plainant to  an  injunction,  assuming  the  fourteenth  article  of 
the  state  constitution  to  be  void,  are,  that  the  passage  of 
the  ordinance  will  work  irreparable  injury;  and,  also,  lead 
to  a  multiplicity  of  suits.  It  is  difficult  to  see  how  irrepar- 
able injury,  in  a  legal  sense,  can  result  from  the  passage  of 
this  ordinance,  if  void  upon  its  face.  If  the  ordinance  is 
void,  it  is  because  the  provision  of  the  state  constitution, 
under  which  the  defendants  are  acting,  is  in  conflict  with 
the  constitution  of  the  United  States,  and,  absolutely,  void, 
on  that  ground.  In  legal  contemplation,  it  is  only  necessary 
to  compare  the  provisions  of  the  two  constitutions,  to  see 
whether  they  conflict,  or  not;  and  everybody  is  presumed 
to  know  the  law — to  know  whether  these  instruments  are  in 
conflict  or  not.  If  the  ordinance  is,  absolutely,  void,  it  can 
give  no  right,  and  can  cast  no  cloud  over  the  rights  of  com- 
plainant. Such  is  the  result  of  the  authorities  upon  the 
subject,  so  far  as  affording  a  ground  for  interference  by  in- 
junction is  concerned.  In  BuchiaU  v.  Story,  36  Cal.  71,  the 
court  says:  ''It  has  been  settled  from  an  early  day  in  this 
state,  and  in  accordance  with  the  decisions  of  other  states, 
that  a  court  will  not  restrain  a  sale  for  taxes,  or  otherwise, 
where  it  is  apparent,  that  the  sale  would  be  void  on  the  face 
of  the  proceedings,  upon  which  the  purchaser  must,  neces- 
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sariljy  rely  to  make  out  a  prima  facie  case  io  enable  bim 
to  recover  under  the  sale.  In  such  case,  he  has  a  perfect 
remedy  at  law.  The  principle  is,  that  a  proceeding  which 
appears  upon  inspection  to  be  void,  constitutes  no  cloud." 
So,  also,  on  page  74,  the  court  sajs:  ''If  the  other  points 
are  well  taken,  however,  the  argument  based  upon  them  is 
feh  de  ae.  For  if  no  constitutional,  or  valid  assessment,  and 
sale  could  be  made  under  the  law,  or,  if  none  was  made, 
valid  as  against  plaintiffs,  for  the  reasons  claimed,  a  sale 
could  not  a£fect  them,  or  cloud  their  title;  for  the  void 
character  of  the  deed  would,  in  like  manner,  be  apparent 
without  other  evidence.  ** 

So  in  Buchnall  v.  SUyry,  46  Gal.  589,  it  is  held  that  a  pay- 
ment of  an  assessment  void  upon  iisface^  under  protest,  is  a 
voluntary  payment,  not  being  under  any  duress,  as  every- 
body is  conclusively  presumed  to  know  the  law.  Wills  v. 
Austin,  53  Cal.  152;  Williams  v.  Coixoran,  46  Id.  656;  DetroU 
V.  Martin,  34  Mich.  173,  and  S.  dt  N.  P.  C.  B.  Co.  v.  Din- 
toiddiey  decided  at  the  last  term  of  this  court  (8  Saw.  312), 
are  to  the  same  effect.  In  Branch  Turnpike  Co.  v.  Super- 
visors of  Yvba  County,  13  Cal.  190,  complainant  filed  a  bill 
to  restrain  the  supervisors  from  fixing  the  rate  of  tolls  to  be 
charged  over  its  turnpike  road,  an  act  entirely  similar  to 
that  now  in  question.  It  was  alleged  in  the  bill  that  com- 
plainant '*  is  an  incorporated  company  under  the  law,  and 
have,  by  virtue  of  their  acts  as  corporators  acquired  certain 
vested  rights  to  collect  and  fix  the  rate  of  tolls  to  be  charged 
over  their  road.  That  defendants  in  violation  of  those 
rights,  and  without  authority  of  law,  are  about  to  pass  an 
order  fixing  the  rate  of  tolls  to  be  charged  on  said  road, 
which  order  may  entirely  ruin  plaintiff,  and  cause  them  to 
lose  the  money  invested  in  their  enterprise." 

The  supreme  court,  reversing  the  judgment  of  the  court 
below,  which  sustained  the  bill  for  an  injunction,  held,  that 
''  these  allegations  are  wholly  insufficient  to  warrant  the  in- 
terference of  a  court  of  equity  " — that  they  do  not  show  irre- 
parable injury,  and,  said:  ''If  the  allegation  of  want  of  au- 
thority in  defendants  be  true,  any  order  which  they  mighi 
make  in  the  premises  would  be  a  mme  nullity,  and  could,  in  no 
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-way,  prejudice  the  rights  of  the  plaintiff.  On  the  contrary, 
if  this  allegation  be  not  true,  defendants  should  not  be  re- 
strained from  performing  a  plain  duty.**  In  Bwt  v.  Hunt,  a 
bill  was  filed  to  restrain  the  sale  of  land  upon  a  tax  void  upon 
its  face,  and  the  relief  asked  denied,  on  the  ground,  that  a  sale 
upon  a  void  tax  could  not  injure  the  owner.  The  tax  collector 
was  alleged  to  be  proceeding  under  a  repealed  act.  The  su- 
preme court,  Mr.  Justice  Field  concurring,  said,  if  "  the  tax 
collector  is  proceeding  under  that  repealed  act,  it  is  difficult 
to  see  how  any  man*s  title  could  be  clouded  by  force  of  any 
proceedings  under  it.  The  presumption  of  knowledge  of  a 
law  passed,  or  a  law  repealing  a  former  act,  attaches  to  every 
citizen.  (18  Cal.  307.)  Again,  ''if  the  act  of  1859  be  un- 
constitutional  it  creates  no  cloud  upon  the  title;  if  it  be  not,  and 
the  act  embraces  and  validates  this  alleged  assessment  of 
1857,  then  there  is  no  pretense  for  an  injunction."  (Id.  308.) 
A  similar  principle  is  adopted  in  Piodey  v.  Huggina,  15  Cal. 
133,  134,  Chief  Justice  Field  delivering  the  opinion  of  the 
court.  And  such  is  the  principle  established  by  numerous 
authorities.  (See  Wella,  Fargo  dc  Co.  v.  Dayton,  11  Nev. 
167,  and  cases  cited.)  In  Leach  v.  Day,  27  Cal.  644,  a  bill 
was  filed  to  restrain  a  simple  trespass,  there  being  no  waste, 
in  laying  out  a  road  under  the  authority  of  the  board  of 
supervisors,  alleged  to  be  void,  a  perpetual  injunction  was 
granted.  On  appeal,  the  supreme  court  reversed  the  judg- 
ment, and  said:  /'So  far  as  the  plaintiff's  right  to  equitable 
relief  is  based  upon  the  alleged  invalidity  of  the  acts  of  the 
board  of  supervisors,  in  laying  out  the  road  in  question,  the 
complaint  is,  manifestly,  /elo  de  se.  If,  as  contended,  those 
acts  are  absolutely  null  and  void  on  their  face,  upon  the 
ground  that  the  act  under  which  they  were  had  is  unconsti- 
tutional, it  follows  that  they  cannot  hurt  the  plaintiff;  for 
they  have  not  even  the  appearance  of  legality;  and,  there- 
fore, cannot  affect  or  cloud  in  any  manner  his  title.  In  such 
a  case  he  has  no  need  for  an  injunction,  and,  therefore,  is 
not  entitled  to  one.'' 

It  is  said,  that  the  passage  of  the  ordinance,  though  void, 
gives  a  color  of  right,  and  through  the  fears  of  parlies 
largely  diminishes  the  value  of  the  property.    But  such  dim- 
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inution  of  the  valae  of  the  property,  if  BXkj  there  be,  is  the 
result  of  the  fears  of  those  dealing  or  wishing  to  deal  in  it, 
and  are  of  a  consequential  nature.  It  is  an  incident  en- 
tirely accidental,  and  is  not  the  legal,  or  necessaiy,  result 
of  the  void  action  of  the  Board  of  Supervisors.  It  does 
not  follow,  as  a  legal  consequence.  It  is  not,  in  contem- 
plation of  law,  an  injury.  It  may  be  an  accidental,  conse- 
quential damage,  but  in  law,  is  damage  without  injury — 
damnum  absque  injuria*  The  ordinance  does  not  propose 
to  take  poaseasion  of  the  water,  or  the  water  works,  or  to 
commit  any  waste.  It  does  not  interfere  with  it  in  any  way, 
except  to  fix  the  price  at  which  it  is  to  be  sold,  which,  on 
the  assumed  premises,  is  void.  Assuming  that  the  ordi- 
nance will  be,  absolutely,  void,  as  claimed,  we  do  not  per- 
ceive why  there  will  not  be  an  adequate  remedy  at  law.  If 
it  is  void,  the  complainant,  certainly,  need  not,  furnish  the 
water  at  the  price,  for  there  will  be  no  law  requiring  ii.  In 
that  event  it  can,  only,  be  required,  to  furnish  water  at  a 
reasonable  price.  We  do  not  perceive,  why  the  complain- 
ant has  not  the  remedy  in  its  own  hands,  by  shutting  off  the 
water,  as  to  those,  who  decline  to  pay  a  reasonable  price, 
or  by  suing,  and  recovering,  a  reasonable  price  in  a  judg- 
ment at  law.  No  one  is  bound  to  purchase  at  any  price, 
unless  he  chooses  to  do  so,  and  he  is  not  entitled  to  be  sup- 
plied, except  at  a  reasonable  price.  The  citizens  can  supply 
themselves  from  other  sources,  if  they  choose  to  do  so.  If 
an  attempt  is  made  to  forfeit  the  works,  under  the  last  clause 
of  the  constitutional  provision  in  question,  it  must  be  by 
suit  at  law,  upon  an  information  in  the  nature  of  a  quo  war- 
ranio,  when,  if  the  ordinance  is  void,  it  will  be  so  adjudged 
— at  least,  that  is  the  presumption  of  law,  and  that  will  set* 
tie  the  question.  Any  one  suit  at  law,  involving  the  ques- 
tion of  the  validity  of  the  ordinance,  carried  to  the  Court 
of  last  resort,  would  settle  the  question  as  to  the  validity  of 
the  ordinance,  and  we  do  not  perceive  how  the  mere  pas- 
sage of  the  ordinance,  would  lead  to  a  multiplicity  of  suits, 
in  the  sense  of  the  law,  which  constitutes  a  ground  for  tiie 
exercise  of  equitable  jurisdiction.  Under  the  authorities, 
it  does  not  appear  to  us  that  any  recognized  ground  of 
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eqaitable  jurisdiotion  for  continniDg  the  injunction  is  shown 
in  the  bill,  affidavits,  etc., upon  which  the  case  is  submitted. 
There  appears  to  be  an  adequate  remedy  at  law,  and  in  such 
case,  this  Court  is  expressly  forbidden  to  sustain  a  suit  in 
equity  by  Section  723  Beyised  Statutes  of  the  United  States. 
The  writ  of  injunction  is,  sometimes  aptly  called,  the 
''right  arm  of  a  Oourt  of  equity."  We  confess,  we  some- 
times think,  that  in  this  class  of  cases,  the  '' right  arm"  of 
the  Chancellor  is  not  quite  so  long  as  it  ought  to  be. 

It  is  a  very  severe  rule,  that  requires  all  parties  to  take  no- 
tice, whether  a  statute,  or  a  provision  of  a  state  constitution, 
is  valid,  or  not.  The  legal  presumption,  that  every  party 
knows  what  the  law  is,  cannot  possibly  be  realized  in  fact, 
or  in  practice.  How  is  it  possible,  upon  questions  which 
are  open  to  discussion,  that  a  litigant  can  unerringly  deter- 
mine in  advance,  what  the  opinion  of  three,  five,  or  nine 
men,  however  eminent  they  may  be,  constituting  the  Court 
of  last  resort  will  be,  when  the  judges  themselves  often 
take  adverse  views,  and  sometimes  determine  the  question 
by  a  bare  majority,  as  five  to  four,  or  **  eight  to  seven."  A 
judgment  is  even  sometimes  affirmed  upon  an  equal  division 
of  the  judges  in  the  Appellate  Court.  It  seems  a  severe 
rule  that  in  questions  of  the  highest  importance,  the  party 
must,  at  his  peril,  determine  in  advance  what  the  ultimate 
decision  of  the  courts  will  be.  Sometimes  damages  little 
short  of  absolute  ruin  may  result  from  an  erroneous  deter- 
mination; and  this  case  affords  a  striking  illustration  of 
what  the  consequences  of  error  may  be — the  forfeiture  of 
all  their  property,  of  several  millions  in  value.  Yet  the 
length  of  the  Chancellor's  arm  is  limited  in  this  particular, 
by  well-settled  principles  which  we  are  not  authorized  to 
overthrow^  or  disregard.  If,  therefore,  the  provision  of 
the  state  constitution  in  question  is,  absolutely,  void,  on  its 
face,  there  is  no  equitable  ground  for  enjoining  the  passage 
of  the  proposed  ordinance,  and  the  injunction  mnst  be  de- 
nied on  that  ground.  If  valid,  the  passage  of  the  ordinance 
is  within  the  authority  of  the  supervisors,  and,  of  course, 
ought  not  to  be  restrained. 

The  duty  of  deciding  whether  a  state  statute,  or  constitu- 
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tional  provision  is  void^  as  being  in  conflict  with  the  national 
oonstiiution,  is,  always,  one  of  the  most  delicate  nature. 
Yet  it  is  a  daty,  however  delicate,  which  the  proper  courts 
are,  sometimes,  compelled  to  perform.  The  unconstitution- 
ality of  a  state  statute,  or  constitutional  provision,  must, 
very  satisfactorily,  appear,  in  order  to  justify,  even  the  court 
of  last  resort,  in  declaring  it  void.  This  is  the  united  voice 
of  all  the  authorities  upon  the  subject.  A  /ortwri^  is  this 
true  of  a  subordinate  court  of  original  jurisdiction.  What- 
ever our  opinion  might,  otherwise,  have  been,  in  view  of  the 
authoritative  decisions  of  the  supreme  court  of  the  United 
States  in  the  Elevator  case,  and  the  Bailroad  cases,  imme- 
diately following  it,  all  of  which  are  known  as  the  Granger 
cases,  and  in  the  Sinking  Fund  cases,  can  we,  properly, 
say,  without  reasonable  doubt,  that  the  provision  of  the 
state  constitution  in  question  is  void,  as  being  in  conflict 
with  the  several  provisions  of  the  national  constitution  in- 
voked? After  mature  consideration,  we  do  not  think  we 
can.  In  the  Elevator  case,  Messrs.  Munn  &  Scott,  two  cit- 
izens of  Chicago,  Illinois,  having  erected  upon  their  own 
land,  held,  as  other  lands  in  Chicago  are  held,  in  private 
ownership,  an  elevator  for  the  storage  of  grain  for  hire;  re- 
ceived such  grain  as  parties  desiring  its  storage  offered,  and 
charged  such  prices  as  they  and  other  proprietors  of  eleva- 
tors agreed  upon  and  fixed,  and  as  parties  storing  grain 
were  willing  to  pay,  and  did  pay,  for  such  storage.  The 
new  constitution  of  Illinois  declared  that,  ''all  elevators,  or 
structures  where  grain  or  other  property  is  stored  for  a  com- 
pensation *  *  *  are  declared  to  be  public  warehouses." 
So  that  the  provision  extends  to  all  toarehouses,  where  <my 
hind  of  property  is  stored.  The  legislature  of  Illinois  passed 
an  act  regulating  storage  in  the  several  classes  of  ware- 
houses; and  among  other  things,  established  a  limitation 
upon  the  price  for  storing  grain,  at  a  sum  less  than  that 
charged  by  Munn  &  Scott,  and  other  proprietors  of  eleva- 
tors, and  paid  by  their  customers;  and  made  it  a  penal 
offense  to  charge  a  higher  rate  than  that  limited.  Being 
criminally  charged,  and  convicted,  under  this  act,  an  appeal 
was  taken  to  the  supreme  court  of  Illinois,  where  it  was  in- 
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sisted  by  Mtmn  &  Scott,  that  the  statute  of  Illinois  was 
void,  as  being  in  conflict  with  the  third  clause  of  section  8, 
article  1,  the  sixth  clause  of  section  9,  article  1,  and  of  the 
fifth  and  fourteenth  amendments  of  the  constitution  of  the 
United  States;  all  of  which  points  were  overruled  by  the 
supreme  court  of  Illinois.  That  decision  was  affirmed  on 
writ  of  error  by  the  supreme  court  of  the  United  States. 
Mann  &  Scott  received  no  franchise,  or  grant,  or  anything 
else  from  the  state  of  Illinois,  as  a  consideration  upon  which 
to  base  this  restrictive  legislation.  They  were,  simply,  the 
private  owners  of  land,  and  like  other  owners  of  private 
property,  erected  elevators  upon  it,  and  devoted  it  to  storing 
grain,  for  such  persons  as  chose  to  patronize  them,  and 
upon  terms  agreed  upon.  Munn  &  Scott  claimed,  that,  as 
they  owned  the  property,  had  asked  and  received  nothing 
from  the  state,  they  were  entitled  to  use  it  as  they  pleased 
for  any  lawful  purpose,  and  to  fix  their  own  price  for  the  use 
of  it;  that  people  could  use  it,  or  not,  upon  the  terms  offered, 
as  they  pleased.  The  people  of  Illinois,  through  their  rep- 
resentatives, fixed  the  price  of  storage.  Doubtless,  many 
of  the  members  of  the  legislature  itself,  were  among  the 
patrons  of  the  elevators — at  least  they  are  likely  to  be,  as 
Illinois  is  an  agricultural  state,  and  many  agriculturists  and 
dealers  in  grain  and  other  agricultural  products,  producers 
of  these  articles  who  were,  also,  interested  in  the  price  of 
storage,  as  it  affected  the  market  price  of  the  products,  must 
have  been  among  these  members.  At  least,  the  members 
must  have  represented  those  storing  grain  and  interested  in 
storing  grain  in  the  elevators  at  fifunn  &  Scott,  if  they  were 
not,  personally,  their  patrons.  Thus  the  price  of  storage,  un- 
der the  law,  was  fixed  by  the  persons  using  the  warehouses 
of  Munn  &  Scott,  either,  directly,  as  members  of  the  legisla- 
ture, or  as  being  representatives  of  those  who  used  them,  in 
the  same  way,  and  in  the  same  sense,  as  the  supervisors 
being  consumers,  and  representatives  of  the  consumers,  of 
the  Spring  Valley  water,  fix  the  price  of  that  commodity. 
The  principle,  as  applied  to  grain  elevators,  applies  to  all 
other  warehouses  storing  any  kind  of  property.  We  are 
unable  to  distinguish  this  case  from  the  Elevator  case,  or 
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take  it  out  of  the  rule  laid  down  bj  the  supreme  court  in 
that  case.  The  only  ground  of  distinction  rolled  on  by 
complainanti  is,  that  in  the  Eleyator  case,  the  legislature 
only  fixed  the  price  of  the  tue  of  the  warehouse,  while  the 
board  of  supervisors  fix  the  price  of  the  commodity  itself, 
and  take  the  whole.  We  cannot  perceiye  that  this  differ- 
ence affects  the  principle  upon  which  the  decision  rests. 
It  simply  goes  to  the  degree  of  the  interference,  and  not  the 
principle.  The  right  to  the  use  of  properly  is  one  of  the 
essential  elements  of  property.  The  use  is  a  part  of  the 
property.  The  man  who  leases  property,  or  acquires  the 
right  to  its  use,  has  an  interest,  or  estate  in  it,  to  the  extant 
of  his  right,  whether  it  be  of  a  longer,  or  shorter,  duration — 
an  absolute,  or  qualified,  right  of  use.  To  the  extent  of  his 
interest,  the  right  to  the  use  of  a  thing,  is  as  much  a  right  of 
property,  and  is  as  sacred,  as  the  right  to  the  corpus  itself. 
An  eleyator  erected  at  great  cost  can  only  be  of  use  for  stor- 
age of  grain,  or  other  goods,  and  to  fix  the  price  at  such  a 
sum  that  it  will  not  pay  actual  expenses,  would  render  the 
property  yalueless,  and  be,  as  directly,  a  destruction  of  the 
property  itself,  as  if  it  were  taken  into  possession,  or  other- 
wise appropriated*  The  oaniinued  use  makes  up  the  whole 
value  of  the  thing  itself.  The  only  value  in  water,  as  in  an 
eleyator,  is  in  its  use — ^in  its  availability  to  contribute  to 
the  advantage  and  enjoyment  of  the  owner.  To  fix  the 
value  of  its  use,  for  domestic  and  other  purposes  pertaining 
to  the  supply  of  water  to  cities,  is,  necessarily,  to  fix  the 
price  of  tiie  corpus  of  the  water.  So,  also,  to  fix  the  price 
of  the  storing  of  grain,  or  other  commodities,  is,  as  necessa- 
rily, to  fix  the  value  of  the  eleyator,  or  warehouse,  itself,  in 
which  it  is  stored.  We  are  unable  to,  satisfactorily,  take 
this  case  out  of  the  decision  in  the  Elevator  case. 

We  find  ourselves  equally  unable  to,  satisfactorily,  distin- 
guish this  case  from  the  sinking  fund  cases.  The  Union  and 
Central  Pacific  Bailroad  Companies  built  their  roads,  and 
put  them  in  operation  in  all  respects  as  required  by  the 
terms  of  the  contract  contained  in  the  acts  of  congress  un- 
der which  they  were  constructed;  and  tiiey  earned  the  rights 
and  compensation  which  they  were  entitled  to  receive  under 
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their  contract  with  the  govemment.    The  coctracts  had 
ceased  to  be  executory,  and  had  become  folly  executed, 
except  as  to  the  fature  operation  of  the  roads,  and  the  per- 
foimance  of  the  cnrrent  serrices  required  by  the  govern- 
ment after  completion,  for  the  stipulated  compensation. 
But  this  was  a  distinct  contract  for  the  use  of  the  road  after 
completion.    The  rights  of  the  company  had  become  fully 
vested  under  the  contract.     Yet  congress  passed  an  act 
changing,  materially,  the  conditions  and  rights  to  which 
these  companies  had  become  entitled.    Instead  of  putting 
one  half  of  the  earnings  from  transportation  of  freight  re- 
quired by  the  government,  and  five  per  cent,  of  the  net 
earnings  of  the  roads,  into  a  sinking  f  and,  as,  originally,  pro- 
vided, they  were  required  by  the  new  act,  without  the  con- 
sent of  the  other  parties  to  the  contract,  to  put  the  whole  of 
such  earnings,  and  twenty-five  per  cent,  of  the  entire  net 
earnings  of  their  roads  till  it  should  reach  a  specified  amount, 
into  that  fund.    Yet  the  supreme  court  held  that  it  was  com- 
petent for  congiess-— one  of  the  parties  to  the  contract — 
without  the  consent  of  the  railroad  companies — ^the  other 
parties — to  make  this  modification;  and  that  this  legislation 
was  entirely  constitutional  under  the  powers  reserved  in  the 
act  to  ''alter  and  amend.''    The  court  saidr  ''We  think  it 
safe  to  say,  that  whatever  rules  congress  might  Jiavepresct-ibed 
in  the  original  charter  for  the  govemment  of  the  corporation 
in  the  administration  of  its  affairs,  it  retained  the  poiaer  to 
establish  by  amendment.    In  so  doing,  it  cannot  undo  what 
has  already  been  done,  and  it  cannot  unmake  contracts  that 
have  already  been  made,  biU  it  may  provide  for  what  shall  be 
done  in  the  fuiure;  and  may  direct  what  preparation  shall  be 
made  for  the  due  performance  of  contracts  already  entered  into.** 
(99  U.  S.  721 .)    And  it  did  make  requirements  not  contained 
in,  and  far  more  onerous  than,  those  provided  for  in  the 
original  act.    It  is  conceded  that  the  legislature,  in  the  act 
of  1858,  under  which  the  complainant  was  organized,  might 
have  legally  incorporated  the  present  provision  of  Article 
XIY  of  the  state  constitution,  and  that  the  company  would, 
then,  have  been  compelled  to  accept  the  terms  offered  as  a  con- 
dition of  organization,  and  pursuing  its  calling.   It  must  have 
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accepted  the  terms,  or  not  have  organized.  If,  then,  it  be 
true,  as  said  by  tlie  supreme  court  in  the  Sinking  Fund  cases, 
that  congress  was  authorized  under  the  power  of  amendment 
retained  in  the  act,  to  insert,  as  a  condition  of  the  future 
continuance  of  existence,  and  of  pursuing  the  proper  busi- 
ness of  the  corporation,  any  provision  that  it  might  kaye, 
originally,  inserted  in  the  act,  it  is  difficult  to  see  why  the 
amendment  in  question  to  the  act  constituting  the  foundation 
of  complainant's  charter,  is  not,  also,  authorized  under  a  sim- 
ilar reservation  in  the  old  constitution  of  California  under 
which  the  act  of  1858  was  passed,  the  provision  being:  ''All 
general  or  special  acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time  or  repealed.**  (Old  Const., 
Art.  lY,  sec.  31.)  Language  broader  in  its  scope  than  that 
employed  in  the  act  of  congress  incorporating  the  Union 
Pacific  Bailroad  Company,  and  the  acts  amendatory  thereto. 

In  the  Sinking  Fund  and  Granger  cases,  three  justices  dis- 
sented, but  the  judgments  had  the  concurrence  of  a  majority 
of  the  court,  and,  whether  right  or  wrong,  they  are  law  to 
this  court.  We  are  unable  to  take  this  case  out  of  the  rules 
established  by  those  cases. 

It  is  well  known,  and  it  was  conceded  at  the  argument, 
that  a  case  in  which  the  complainant  is  appellant,  presenting 
the  precise  constitutional  questions  we  have  been  consider- 
ing, was  submitted  to  the  supreme  court  for  decision  on 
printed  arguments,  under  the  rules  of  the  court,  at  the  Oc- 
tober term,  1881,  of  that  court;  that  upon  examination,  the 
court,  not  being  satisfied  as  to  what  the  decision  should  be, 
set  aside  the  submission;  and  ordered  a  reargument  at  the 
present  term.  Knowing  these  facts,  and  pending  this  case, 
it  would  be  little  short  of  presumption  in  us,  in  advance  of 
the  decision  of  the  points  in  that  case,  to  hold  that  the  un- 
constitutionality of  Article  XIY  of  the  constitution  of  Cali- 
fornia, so  satisfactorily,  appears,  as  to  justify  us  in  declaring 
it  void;  and,  on  that  ground,  grant  the  injunction  sought^ 
especially,  as  this  court  could  as  well  interfere  by  injunction 
afterwards,  to  prevent  the  execution  of  the  ordinance,  as  now 
to  prevent  its  passage,  should  it  be  held  by  the  supreme 
court  to  be  void.    Besides,  the  supreme  court  of  California 
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upheld  the  provision  of  the  state  constitution  in  question  in 
SpHng  Valley  Water  Works  v.  The  Board  of  Supervisors  of 
San  Francisco — the  case  now  before  the  supreme  court  of 
the  United  States.    (7  Pac.  Ooast  Law  Journal,  614.) 

While  the  decisions  of  the  supreme  court  of  the  state  are 
not  controlling  in  the  national  courts  upon  questions,  as  to 
whether  state  laws  and  constitutions  conflict  with  the  con« 
stitution  of  the  United  States,  they  are,  certainly,  entitled 
to  the  very  greatest  respect;  and  where  that  court  sustains 
the  constitutionality  of  a  law,  and  the  supreme  court  of  the 
United  States  itself,  hesitates,  it  can  hardly  be  expected, 
that  we  should  be  swift  to  say,  that  the  provisions  in  ques* 
tion  are,  so  clearly,  unconstitutional,  as  to  justify  us  in 
declaring  them  void,  for  the  purpose  of  granting  the  pro- 
visional remedy  of  an  injunction  before  a  final  hearing  of 
the  case. 

It  is  insisted  that  the  anti-election  pledges  of  the  mem«- 
bers  of  the  board  of  supervisors,  set  out  in  the  bill,  dis- 
qualify them  from  acting  in  fixing  the  water  rates;  and  that 
the  injunction  should  be  granted  on  that  ground.  We  do 
not  conceive,  that  we  are  authorized,  in  this  collateral  way 
to  inquire  into  the  personal  qualifications  of  the  several 
members  of  the  board  of  supervisors,  to  sit  as  members  of 
that  board,  generally,  or  in  particular  cases.  They  are  reg- 
ularly elected,  accepted,  and  qualified  members  of  the  board, 
and  are  acting  as  such  in  pursuance  of  the  laws  organizing 
said  board  providing  for  the  election  and  qualification  of 
its  members.  We  have  no  jurisdiction  to  review  the  sub- 
ject of  their  personal  qualifications.  Being  members,  they 
are  authorized  to  perform  such  duties,  as,  legally,  come 
within  the  purview  of  the  authority  of  the  board.  But 
suppose  it  were  otherwise,  we  are,  still,  thrown  back  upon 
the  question  already  discussed — the  constitutionality  of  the 
provisions  of  the  state  constitution,  under  which  the  super- 
visors are  assuming  to  act.  If  it  be  competent  at  all, 
under  the  provisions  in  question,  for  the  people  of  San 
Francisco,  through  their  representatives,  in  the  board  of 
supervisors  to  pass  the  proposed  ordinance,  and  they  had 
determined  to  do  so,  it  is  difficult  to  perceive,  why,  in  look- 
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iDg  around  for  agents,  or  representatives  to  carry  out  their 
will,  it  is  unlawful  to  ask,  in  advance,  whether  those  seeking 
to  represent  them  will  obey  their  command  in  these  partic- 
ulars, or  to  require  a  pledge  to  that  effect  before  committing 
the  trust  to  them.     We  suppose  a  banker,  or  any  other  btksi- 
ness  man,  about  to  appoint  a  cashier,  or  other  agent,  would 
be  entitled  to  require  a  pledge  of  the  applicant  for  appoint- 
ment, to  transact  the  business  in  accordance  with  the  views 
of  the  principal,  rather  than  follow  his  own  ideas  of  what 
should  be  done.     It  may  be,  that  it'would  be  more  condu- 
cive to  the  public  interests,  and  better  comport  with  his  own 
personal  dignity,  if  a  candidate  for  employment  in  some 
great  public  legislative  trust,  would  decline  to  pledge  him- 
self, further  than  to  examine  every  question  presented  for 
legislative  consideration,  fully,  and  fairly,  in  the  light  of 
all  attainable  information,  and  then  act  in  accordance  with 
the  dictates  of  his  best  judgment  as  to  what  the  public  in- 
terests really  required.     But  this  is  not  the  question  pre- 
sented for  our  consideration.     It  is  a  question  as  to  what 
the  people  are  authorized  to  do,  through  their  representa- 
tives, and  what  they  are,  lawfully,  authorizsed  to  require  of 
those  seeking  to  represent  the  people  under  the  provision 
of  the  constitution  of  the  state  in  question.    This   is  not 
like  the  cases  cited  of  candidates,  who  promise  to  serve 
without  salary,  or  compensation,  in  case  of  their  election. 
That  is  palpable  bribery — an  offer  to  purchase  an  election 
for  a  money  consideration — not  a  mere  expression  of  co- 
incidence of  opinion  and  promise  of  co-operation  with  the 
constituent  in  securing  a  lawful  object.    It  makes  no  differ- 
ence, whether  the  candidate  offers  the  gross  sum  of  his  sal- 
ary to  his  constituents  in  a  body,  or,  whether,  he  takes  his 
salary  in  the  usual  way,  but  before  the  election,  uses  an 
equal  amount  of  money  in  buying  up  individual  votes  at 
small  sums  each.     One  mode  of  buying  votes  is,  in  effect, 
as,  clearly,  bribery,  as  the  other.     But  conceding  the  right 
of  the  people  to  do  the  act  pledged  through  their  repre- 
sentatives, the  act  now  under  consideration  is  simply  re- 
quiring in  advance  of  his  appointment,  a  promise  from  the 
agent  or  representative,  that  he  will  do  what  the  principal 


Dist-  Cal.]  Spbing  Vallky  W.  W.  v.  Babtlett.  579 

1883.]  Ppinion  of  the  Gonrt— Sawyer,  C.  J. 

is  aothorized  to  do,  and  what  he  would  do  himself,  if  he 
oonld  act  in  person.  And  the  only  question  for  us  to  con- 
sider, is,  is  such  a  pledge  illegal,  in  such  sense,  that  a  court 
can  say  it  will  vitiate  all  his  acts  within  the  purview  of  his 
pledge  ?    We  cannot  say  that  it  is. 

It  is  urged,  with  great  earnestness,  and  ability,  with  an 
abundant  citation  of  authorities,  bearing  upon  the  point; 
that  the  city  itself,  whose  mouth-piece  the  Board  of  Super- 
visors is,  is  the  largest  consumer  of  water  furnished  by 
complainant,  and  that  the  members  of  the  Board,  personally, 
and  the  people  whose  agents  they  are,  are  the  consumers  of 
the  remainder;  that  the  vendees,  therefore,  alone,  fix  the 
price  of  the  commodity  purchased,  and  which  complainant  is 
compelled  to  sell;  that  the  action  is  judicial  in  its  nature, 
not  legislative,  and  that  upon  the  well-settled  principles  of 
individual  and  public  rights,  independent  of  all  legislation, 
and  constitutions,  one  cannot  sit  as  judge  in  his  own  case. 
If  the  validity  of  the  Constitutional  provisions  depended 
upon  the  distincion  between  judicial  and  legislative  action, 
still,  fixing  the  price  of  water  for  the  future,  can  hardly  be 
called  strictly,  or,  purely,  judicial.  The  action  of  the  Board, 
is,  to  establish  a  rule  for  future  guidance,  not  to  determine 
whether  past  transactions  are  governed  by  a  rule  before 
established,  and  adjust  the  rights  of  the  parties  in  accord- 
ance therewith.  The  proposed  action  would,  certainly,  seem 
to  partake  in  part,  at  least,  of  the  quality  of  legislation.  It 
may  require  inquiiy,  and  the  exercise  of  judgment,  to  enable 
the  Supervisors  to  act  intelligently,  but  that  is  true  of  all 
legislation.  Most  acts  of  such  deliberative  bodies  involve 
action  in  some  sense  of  both  a  judicial  and  legislative  char- 
acter. But  we  need  not  seek  for  any  nice  distinctions  in 
these  particulars,  as  we  must  go  back  to  the  main  question, 
at  last,  and  doing  that,  we  find  the  case  covered  by  the 
Granger  and  Sinking  Fund  cases,  already  considered.  In 
the  first,  the  price  of  the  services  performed  by  private 
parties,  deriving  no  rights  from  the  State,  with  their  own 
means  and  property,  was  held  to  be  properly  fixed  through 
their  representatives  by  the  parties  receiving  the  service;  and 
in  the  latter,  under  the  reserved  power  to  repeal,  and  amend, 
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that  vested  rights  of  one  party  under  an  executed  contract, 
with  reference  to  the  future,  might  be  modified  by  the  other 
pSLtij  to  the  contract — said  party  being  in  a  similar  sense,  a 
judge  in  his  own  case.  It  can  make  no  difference  in  this  case, 
that  the  power  to  fix  the  rates  is  vested  in  a  municipal  body, 
instead  of  the  state  legislature,  because  it  derives  the  au- 
thority to  fix  them  from  the  state  constitution,  directly, 
from  the  sovereign  power,  and  not  by  aredelegation  of  dele- 
gated power  by  the  legislature.  This  objection  that  a  per- 
son cannot  be  a  judge  in  his  own  case  was  not,  accidentally, 
overlooked;  for  it  was  expressly  pressed  upon  the  attention 
of  the  Oourt  by  Mr.  Justice  Field  in  his  dissenting  opinion. 
Citing  the  case  of  Calder  v.  BuU,  decided  so  long  ago  as 
1789,  and  quoting  from  the  opinion  of  the  Oourt  rendered  by 
Mr.  Justice  Chase,  he  said:  "  In  Calder  v.  BuU  *  *  *  Mr. 
Justice  Chase  said,  '  that  there  were  acts  which  the  federal 
and  state  legislatures  could  not  do  without  exceeding  their 
authority;*  and,  among  them,  he  mentioned  a  law  which 
punished  a  citizen  for  an  innocent  act;  a  law  that  destroyed 
or  impaired  the  Uxtoful  private  coniradM  of  citizens;  a  law  thai 
made  a  man  a  judge  in  his  own  case;  and  a  law  that  t(X)k  the 
property  from  A,  and  gave  it  to  B.  'It  is  against  all  rea- 
son and  justice,*  he  added,  *  for  people  to  intrust  a  legisla- 
ture with  such  powers,  and,  therefore,  it  cannot  be  presumed 
that  they  have  done  it.  They  may  command  what  is  rights 
and  prohibit  what  is  wrong;  but  they  cannot  change  inno- 
cence into  guilt,  or  punish  innocence  as  a  crime,  or  vio- 
late the  right  of  an  antecedent  lawful  private  contract,  or 
the  right  of  private  property.  To  maintain  that  a  federal 
or  State  Legislature  possesses  such  power  if  they  had  not 
been  expressly  restrained,  would,  in  my  opinion,  be  a  polit- 
ical heresy,  altogether  inadmissible  in  all  free  republican 
governments.    3  Del.  388.' "    (99  U.  8.  765.) 

The  act  under  which  the  complainant  was  incorporated, 
and  in  pursuance  of  which,  it  executed  its  part  of  the  con^ 
tract  by  introducing  into  the  city  pure  fresh  water  at  an  ex- 
pense, as  is  claimed,  of  from  ten  to  fifteen  millions  of  doUara, 
provided,  that  the  rates  to  be  charged  should  be  fixed  by  a 
board  of  commissioners  to  be  selected,   **  two  by  such  city 
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and  oonnty,  *  *  *  two  by  the  water  company;  and  in  case 
that  four  cannot  agree  to  the  yalnation,  then,  in  that  case, 
the  four  shall  choose  a  fifth  person,  and  he  shall  be- 
come  a  member  of  the  board;  if  the  four  commissioners 
cannot  agree  upon  a  fifth,  then  the  sheriff  of  the  county  shall 
appoint  such  fifth.  The  decision  of  the  majority  of  said 
board  shall  determine  the  rates  to  be  charged  for  water 
for  one  year,  and  until  new  rates  shall  be  established." 
Eren  under  this  arrangement,  which  gaye  complainant'  a 
Toice  in  fixing  the  price  of  the  commodity  furnished  by  it 
for  the  use  of  the  city  and  its  inhabitants,  the  advantage  was 
on  the  side  of  the  public,  as,  in  case  of  a  disagreement  of  the 
representatives  of  the  two  parties  to  the  contract,  the  umpire 
was  appointed  by  one  of  the  principal  officers  of  the  muni- 
cipality, whose  position  was,  wholly,  dependent  upon  the 
votes  of  the  consumers.  By  the  provision  of  the  state 
constitution  in  question,  adopted  after  the  complainant  had 
expended  large  amounts  of  money  in  executing  the  contract, 
and  its  rights,  whatever  they  were,  became  vested,  it  was 
provided,  that  the  rates  of  compensation  to  be  collected  for 
the  use  of  water  supplied  to  any  city  and  county,  or  city,  or 
town,  or  the  inhabitants  thereof,  "shall  be  fixed  annually, 
by  the  board  of  supervisors  *  *  *  of  such  city  and  county." 
And  it  was,  further,  provided,  that:  "Any  person,  com- 
pany, or  corporation,  collecting  water  rates  in  any  city  and 
county,  or  city,  or  town,  in  this  state,  otherwise  than  as  so 
established^  shaU  for/eU  the  franchise  and  footer  works  of  such 
person^  company^  or  corporation^  to  the  city  and  county,  or  city, 
or  toifm,  where  the  same  are  collected,  for  the  public  use.^^  It 
woxdd  seem  to  be  only  necessary  to  make  this  brief  state- 
ment of  the  case,  to  enable  one  of  ordinary  intelligence, 
endowed  with  a  reasonable  share  of  moral  sense,  to  per- 
ceive, the  monstrous  injustice  of  thus  placing  the  large  in- 
vestments of  complainant,  made  under  the  stimulus  of  the 
inducement  held  out  by  the  act  of  1858,  at  the  absolute 
mercy  of  an  irresponsible  public  sentiment,  or  of  public 
cupidity.  This  last  provision  would  seem  to  offer  a  large 
premium  for  the  perpetration  of  a  wrong — a  large  induce- 
ment to  the  purchaser — the  consumer — to  fix  the  price  at 
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unremaneratiye  rates,  in  order  to  secure  the  large  property 
by  forfeiture  and  confiscation,  or  to  so  largely  diminish  ite 
value,  as  to  force  a  sale  to  the  city  at  a  price  far  below  its 
real  value.  It  was  alleged  in  the  argument,  and  not  denied, 
to  be  a  matter  of  public  history  and  public  notoriety,  of 
which  we  are  authorized  to  take  notice,  that  such  designs 
have  been,  openly,  and,  publicly,  avowed,  and  advocated  by 
public  speakers.  It  is  no  answer,  sound  in  morals,  or  hon- 
est in  a  business  point  of  view,  whatever  it  may  be  in  law, 
to  the  wrong  complained  of  by  the  complainant,  that  if  it 
does  not  like  the  conditions  of  its  future  existence  imposed 
upon  it,  by  article  XIY  of  the  state  constitution,  it  can  with- 
draw from  this  field  of  enterprise.  It  cannot  withdraw 
without  a  sacrifice  of  its  large  investments,  nor  can  it  sus- 
pend its  operations  for  a  single  day,  without  inflicting  un- 
told misery  upon  a  large  population,  and  it  might  involTC 
the  destruction  of  the  city.  Its  investment  is  useful,  and 
valuable  for  no  other  purpose,  than  to  supply  water  for  tiie 
use  of  the  people  of  San  Francisco.  To  fix  the  price  at  un- 
remunerative  rates,  is  to  confiscate  the  property. 

When  the  supreme  court,  in  the  Sinking  Fund  cases,  said, 
*'  whatever  congress  might  have  prescribed  in  the  original 
charter  for  the  government  of  the  corporation  in  the  admin- 
istration of  its  affairs,  it  retained  the  power  to  establish  by 
amendment,*'  it  added,  '*  in  so  doing  it  cannoi  undo  whai 
has  beeti  already  done;  and  it  cannot  unmake  contracts  thai  have 
already  been  made,^^ 

It  is  urged,  that  this  reservation  embraces  the  case  of 
the  Spring  YaUey  Water  Works,  now  under  consideration; 
that  the  contract  under  the  act  of  1858  gave  the  complain- 
ant a  voice  in  fixing  the  price  of  water,  while  the  constitu- 
tional provision  in  question  takes  it  away  and  gives  the 
power  to  fix  the  price  to  the  purchaser  of  the  water  alone; 
and  that  there  is  no  limit  on  its  power  to  reduce  the  price; 
that  a  reduction  to  an  unremunerative  rate,  which  is  claimed 
to  be  contemplated,  would  render  it  impossible  to  pay  its 
debts,  or  continue  the  supply  of  water;  and  that  the  result 
would  be  a  confiscation  of  the  large  investments  made;  that 
these  investments  constitute  what  '*ha8  been  done"*  under 
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the  contract;  and,  that  by  this  means  to  deprive  the  com- 
pany of  its  capital  so  invested,  and  of  the  rights  -which  have 
become  vested  under  the  contract  of  1858,  which  has  be* 
come  fully  executed  on  the  part  of  complainant^  is,  not  only 
to  impose  further  conditions  upon  its  future  existence,  and 
the  further  exercise  of  its  functions,  but  is  to  unmake  con- 
tracts  that  have  already  been  made,  and  have  already  been 
executed,  and  undo  what  has  already  been  done;  that,  al- 
though, it  is  not  bound  to  accept  the  new  conditions  im- 
posed, but  may  dissolve  and  retire  from  business  rather 
than  submit  to  such  conditions,  yet,  to  retire,  is  to  sacrifice 
its  large  investments,  as  they  are  available  for  no  other  pur- 
pose; and  would  be  as  ruinous,  as  to  go  on  at  a  loss.  To 
us  there  appears  to  be  veiy  great  force  in  these  proposi- 
tions, and,  if  these  were  new  questions,  this  argument 
would,  certainly,  be  entitled  to  most  serious  consideration. 
But  the  Sinking  Fand  cases  involved,  substantially,  the  same 
conditions,  and  they  are,  therefore,  controlling.  If  con- 
gress in  those  cases,  after  the  contract  had  been  executed, 
and  the  rights  of  the  corporations  had  become  vested  under 
it,  could  require  them  to  pay  into  the  treasury  for  a  sinking 
fund,  the  whole  of  the  earnings  for  freight  carried  for  the 
Government,  when  the  original  contract  only  required  half; 
and  pay  into  the  treasury  twenty-five  per  cent.,  of  their  net 
earnings,  when  such  contract,  only  required,  five  per  cent*, 
it  is  not  easy  to  perceive,  why  it  could  not  require  a  similar 
payment  of  all  their  net  earnings,  or  even  of  the  gross  earn- 
ings. The  right  to  demand  half,  or  one  quarter,  involves 
the  right  to  demand  all. 

Chief  Justice  Marshall  says,  **  the  power  to  tax  involves 
the  power  to  destroy.*^  So,  as  there  is  no  limit,  the  power 
exercised  in  the  Sinking  Fand  cases,  involves  the  power  to 
destroy.  Should  the  amount  demanded  be  so  great  as  not 
to  leave  sufficient  money  to  enable  the  companies  to  operate 
their  roads,  and  require  suspension,  their  property  would,  to 
all  intents  and  purposes,  be  as  effectually  destroyed  as  if 
wholly  taken,  and  appropriated  to  public  use,  or  blotted  out 
of  existence.  They  could  no  more  decline  to  accept  the 
conditions,  upon  which  their  future  existence,  and  the  future 
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operations  of  the  roads  depended,  without  a  sacrifice  of  all 
that  had  before  been  inyested,  and  acqaired,  under  their  con* 
tracts,  than  could  the  Spring  Valley  Water  Works.  Their 
property  would  be  of  no  use  or  yidue,  except  for  railroad 
purposes;  and  if  it  could  not  be  used  for  that  purpose,  by 
reason  of  the  onerous  conditions  imposed  by  congress  un- 
der its  unlimited  power  to  amend,  it  would  be  equivaloDt 
to  its  loss.  There  would  be  an  undoing  of  what  *'  had  been 
done,*'  by  making  investments  under  it,  and  unmaking  a 
contract  that  ''had  already  been  made*'  in  the  same  sense, 
as  is  claimed  in  the  case  of  the  Spring  Valley  Water  Works. 
The  conditions  of  thetwocases^ppearing  to  us  to  be,  pre- 
cisely, similar  in  these  particulars,  the  decision  in  the  Sinking 
Fund  cases  must  goyern  us  on  this  point,  also.  If  those 
decisions  are  to  be  in  any  way  qualified,  or  limited,  it  can 
only  be  done  by  the  supreme  court  itoelf .  If  this  proTision 
of  the  state  constitution  should  be  finally  sustained  by  the 
supreme  court  of  the  United  States,  there  are  but  two 
courses  for  complainant  to  pursue — either  to  submit  to  such 
wrongs,  as  may  be  imposed,  from  time  to  time,  at  the  demand 
of  the  people,  or  sacrifice  its  inyestment  and  retire  from  the 
field,  unless  the  power  should  be  exercised  in  so  outrageous 
a  manner  as  to  call  upon  the  courts  to  interfere  in  some 
mode,  if  any  there  be,  to  protect  it  on  the  ground  of  fraud, 
oppression,  or  gross  abuse  of  power.  In  this  case,  also,the 
power  io  fix  the  price  of  water  is  the  power  to  destroy,  and 
that  power  is  now,  by  the  terms  of  the  state  constitutiony 
vested  in  the  purchaser  alone.  The  complainant  may,  per- 
tinently, repeat  the  question  of  the  great  Chief  Justice: 
''Is  this  a  case  for  confidence?**  We  refer  to  this  matter, 
not  as  intending  to  express  an  opinion,  that  the  action  at 
present  contemplated,  will,  in  fact,  work  a  great  wrong  to  the 
complainant,  as  we  are  not  now  sufficiently  advised  on  that 
point,  to  determine  the  question;  but  to  call  attention  to 
what  may  be  done  under  the  power,  in  obedience  to  an 
excited  popular  sentiment,  should  the  validity  of  the  pro- 
vision in  question  be  ultimately  sustained.  The  complainant 
alleges  in  the  bill,  that  the  reduction  contemplated  in 
the  proposed  ordinance,  will  be  so  great  as  to,  ruinously,  af- 
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feet  its  property;  and,  indeed,  it  is  claimed,  in  tbe  argu- 
ment, that  under  the  circumstances,  the  establishment  of 
the  rates  as  proyided  in  the  ordinance,  will  constitute  an 
abuse  of  discretion  calling  for  judicial  interference.  But 
this  application  is  made,  and  rests  on  the  bill,  alone,  un- 
supported by  other  evidence,  and  the  facts  on  this  point  are 
distinctly  met  by  a  denial  by  the  affidavits  of  the  defend- 
ants. This  is  a  sufficient  answer  to  the  application  for  an 
injunction,  if  the  court  is  authorized  to  interfere  on  that 
ground. 

We  are,  therefore,  not  called  upon  to  determine,  at  pres- 
ent, whether  the  prices  contemplated  are  so  low,  as  to 
constitute  an  abuse  of  the  discretionary  powers  of  the 
supervisors,  assuming  the  constitutional  provision  under 
which  they  are  acting,  to  be  valid,  when  properly  executed, 
or,  if  an  abuse  of  their  discretion,  what  relief  it  is  compe- 
tent for  the  court  at  this,  or  any  other  stage  of  the  proceed- 
ings, to  afford.  To  determine  this  question  now,  would  be 
to  decide  the  case  before  hearing  the  evidence. 

We  believe  we  have  disposed  of  all  the  points  relied  on 
by  complainant.  For  the  reasons  stated,  an  injunction  must 
be  denied,  and  it  is  so  ordered. 

The  preliminary  restraining  order,  issued  to  preserve  the 
rights  of  the  parties  in  statu  quo,  till  the  merits  of  the  case 
presented  by  the  bill  could  be  considered  and  determined, 
having  performed  its  office,  it  is  now  dissolved. 

Hoffman,  J.,  concurring.  By  the  act  of  1858,  under 
which  the  company  went  into  operation,  it  was  authorized 
to  charge  reasonable  rates,  to  be  fixed  by  arbitration,  as 
therein  provided.  By  the  fourteenth  article  of  the  consti- 
tution of  1879  the  board  of  supervisors  was  authorized  and 
required  to  fix  the  rates.  The  complainant  contended 
that  this  article  was  void.  1.  Because  it  impaired  the  obli- 
gation of  a  contract.  2.  Because  it  sought  to  take  prop- 
erty for  public  use  without  compensation.  3.  Because  it 
deprived  the  company  of  its  property  without  due  process 
of  law.  Many  other  questions  were  raised  and  elaborately 
argued  at  the  bar.  The  validity  of  article  XIY  is  the  only 
question  discussed  in  this  opinion. 
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In  Mann  y.  Illinois^  and  the  other  cases  known  as  the 
Granger  oases,  the  sapreme  court  of  the  United  States  has 
decided  that  whenever  private  property  is  affected  by  a  pnb- 
lie  use,  or  whenever  a  private  indiWdnal  devotes  his  prop- 
erty to  such  nses  as  to  create  an  interest  in  those  nses  on 
the  part  of  the  poblic,  the  public,  through  the  legisUiture, 
may  determine  the  compensation  he  shall  charge  for  the  use 
of  his  property.  And  this,  notwithstanding  that  the  owner 
is  not  a  corporation,  possesses  no  franchise,  and  exercises 
no  rights,  except  such. as  are  incidental  to  the  ownership  of 
property.  '*  When,  therefore,"  says  the  court,  "one  de- 
votes his  property  to  a  use  in  which  the  public  has  an  inter- 
est, he  in  effect  grants  to  the  public  an  interest  in  that  use, 
and  must  submit  to  be  controlled  by  the  public  for  the  com- 
mon good  to  the  extent  of  the  interest  he  has  thus  created. 
He  may  withdraw  his  grant  by  discontinuing  the  use,  bat 
so  long  as  he  maintains  the  use  he  must  submit  to  the  con- 
trol.'^ It  will  hardly  be  urged  that  the  poor  privilege  of 
escaping  the  control  by  discontinuing  the  use  is  available 
to  a  company  upon  the  use  of  whose  property  the  inhab- 
itants of  a  large  city  depend  for  their  daily  supply  of  water. 

In  the  Granger  cases  it  was  held  that  fares  and  freights  of 
railroads  may  be  fixed  by  legislation,  even  in  oases  where 
the  charter  gave  the  company  the  right  to  establish  and 
charge  such  rates  of  fares  and  freights  as  U  should  deem 
reasonable,  and  that  the  right  reserved  in  the  charter  or  by 
general  law  'Uo  alter  and  repeal,*'  gave  to  the  legislature 
the  authority  by  suhsegueni  amendm&iit  to  prescribe  any  rules 
for  the  gover7iment  of  the  corporation  in  the  administration  of 
ila  affairs  which  it  might  have  prescribed  in  the  original  charier. 

It  has  also  been  held  by  the  supreme  court  that  the  right 
reserved  by  the  constitution  of  a  state  to  alter  and  repeal 
all  laws  creating  corporate  privileges  is  an  inalienable  legis- 
lative power,  and  that  this  power  cannot  be  limited  or  bar- 
gained away  by  any  act  of  the  legislature,  because  the 
power  itself  is  beyond  legislative  control.  (New  Jersey  r. 
Yard,  95  U.  S.  3.)  The  effect  of  tliese  decisions  is  at- 
tempted to  be  avoided  by  the  suggestion  that  in  the  Eleva- 
tor case  the  legislature  merely  regulated  the  use  of  the 
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property,  but  did  not  attempt  to  touch  the  property  itself^ 
while  the  constitution  of  this  state,  and  the  ordinance  it  di« 
rects  to  be  enacted,  fix  the  price  at  which  the  complainant's 
property,  viz.,  the  water  it  owns,  shall  be  furnished.  But 
this  distinction  between  taking  property  and  depriving  its 
owner  of  its  use  seems  metaphysical  and  illusory.  The 
value  of  all  property  consists  in  its  use  and  beneficial  en- 
joyment. The  right  of  property  is  as  substantially  invaded 
by  restricting  its  use  as  by  appropriating  it.  What  remains 
of  the  right  of  property  of  a  landlord  if  he  is  forbidden  to 
oharge  rents  to  his  tenants,  and  if  the  same  prohibition  ex« 
tends  to  those  to  whom  he  may  sell  it  ?  Is  not  the  right  of 
property  in  a  coat  destroyed  if  the  owner  is  forbidden  to 
wear  it,  or  if  onerous  restrictions  are  imposed  upon  its  use? 
If,  then,  the  legislature  may  lawfully  fix  the  price  which  the 
owner  of  certain  kinds  of  property  may  demand  for  its  use, 
they  may  fix  it  at  such  rates  as  will  amount  to  its  practical 
confiscation,  and  in  effect  will  deprive  him  of  the  property 
itself,  although,  technically  speaking,  the  title  may  be  un- 
touched. 

2.  The  only  use  which  the  complainant  can  make  of  the 
water  it  owns  is,  except  so  far  as  the  shareholders  may  apply 
it  to  their  own  individual  consumption,  to  distribute  and 
supply  it  to  consumers  in  this  city.  They  use  it  for  this  pur- 
pose, and  the  right  to  receive  compensation  for  this  use 
alone  gives  value  to  their  property.  When,  therefore,  the 
price  they  are  to  receive  is  made  the  subject  of  legislative 
regulation,  the  use  of  the  property  is  regulated  to  the  same 
extent  and  in  a  similar  way  as  the  use  of  the  elevators  was 
regulated  by  fixing  the  price  to  which  their  owners  were  to 
charge  for  the  use  of  those  structures.  The  title  of  the 
company  to  its  dams,  its  reservoirs,  its  areas  of  catchment, 
its  pipes  and  its  pumping  apparatus,  are  not  touched  by  the 
proposed  ordinance.  It  is  only  when  the  water  is  brought 
into  the  city  and  sought  to  be  used  by  supplying  it  to  con- 
sumers that  the  ordinance  proposes  to  regulate  that  use  by 
fixing  the  rates  to  be  charged.  The  soundness  or  justice  of 
the  principles  established  by  the  supreme  court  we  are  not 
at  liberty  to  dispute  or  discuss.    Our  duty  is  to  obey,  and 
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to  attempt,  while  admitting  the  aathoritj  of  the  case  of 
Munn  y.  Illinois^  to  take  this  case  out  of  the  opeiatioii  of 
the  principles  laid  down  in  it  by  yirtae  of  the  distinction 
suggested,  woald,  it  seems  to  me,  be  a  sophistical,  if  not  a 
disingenuous  evasion  of  our  duty.  If  the  doctrine  of  that 
case  and  of  the  Granger  cases  and  of  the  Sinking  Fund  cases 
are  to  be  overturned  or  modified,  it  must  be  by  the  supreme 
court,  not  by  us. 

It  is  claimed  that  the  law  of  1858,  which  provided  that  the 
reasonable  raiea  which  the  company  was  entitled  to  charge 
should  be  fixed  in  a  specified  mode,  viz.,  by  arbitration,  was 
in  the  nature  of  a  contract,  the  obligation  of  which  cannot 
be  impaired  by  subsequent  legislation.  But  this  position 
seems  to  be  untenable  under  the  decisions  of  the  supreme 
court  in  Peck  v.  Chicago  and  N.  W.  BaUroad  Company,  94 
U.  S.  164.  In  that  case  the  railroad  company  was,  by  its 
charter,  authorized  to  receive  such  sum  or  sums  of  money 
for  the  transportation  of  property  or  persons  as  it  should 
deem  reasonable. 

The  constitution  of  Wisconsin,  in  force  when  the  charters 
were  granted  provided  that  all  acts  for  the  creation  of  cor- 
porations within  the  state  might  be  altered  or  repealed  by 
the  legislature  at  any  time  after  their  passage.  It  will  be 
seen  that  the  circumstances  of  this  case  are  even  stronger 
than  those  of  the  case  at  bar.  By  the  charter  of  the  rail- 
road company  not  only  was  the  mode  of  determining  what 
should  be  a  reasonable  compensation  provided  for,  but  the 
right  to  make  that  determination  was  expressly  conferred  on 
the  company  itself. 

It  was  urged,  and  with  greater  plausibiliiy  than  in  the  case 
at  bar,  that  this  provision  of  the  charter  was  in  the  nature 
of  a  contract,  the  obligation  of  which  could  not  be  impaired 
by  the  legislature,  and,  were  it  otherwise,  the  will  of  each 
succeeding  legislature,  and  not  the  contract,  would  deter- 
mine the  rights  and  obligations  of  the  company.  That  the 
act  of  the  Wisconsin  legislature,  so  far  from  leaving  the  ma- 
terial property  and  rights  of  the  corporation  inviolate,  took 
from  it  the  income,  and  thus  as  effectually  deprived  it  of  the 
beneficial  use  of  its  property  and  the  means  of  fulfilling  its  en- 
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gagemenis  with  its  creditors  as  if  the  road  had  been  confis* 
cated.  That  there  was  no  substantial  difference  between  a  law 
which  diminished  the  income  of  a  company  by  thirty  per 
cent.,  by  reducing  its  tariff  or  rates  and  one  which  requires 
it  to  pay  thirty  per  cent,  of  its  rates  to  the  treasurer  of  the 
state,  to  be  by  him  distributed  among  those  who  paid  fares 
or  freights  to  the  company, 

It  was  therefore  contended  that  the  legislation  in  ques* 
tion  was  unconstitutional,  because  it  impaired  the  obligation 
of  a  contract — because  it  took  property  for  public  use  with- 
out due  compensation,  and  because  it  depriyed  the  company 
of  its  property  without  due  process  of  law,  and  that  the  res- 
ervation of  the  right  to  alter  or  repeal  acts  regulating  corpo- 
rations conferred  no  power  to  yiolate  these  fundamental  con- 
stitutional provisions.  It  will,  I  think,  be  difficult  to  dis- 
tinguish the  case  of  the  complainant  and  the  grounds  on 
which  it  is  rested  from  the  case  thus  presented  to  the  su- 
preme court. 

The  court  held  that  the  privilege  of  charging  whatever 
rates  it  might  deem  proper  was  a  franchise  which  might  be 
taken  away  under  the  reserved  power;  that  the  right  to  fix  a 
reasonable  compensation  for  the  use  of  property  which  has 
been  clothed  with  a  public  interest  rests  with  the  legislature, 
and  that  its  determination  binds  the  courts  a&  well  as  the 
people.  ' '  If  it  has  been  improperly  fixed,  the  legislature, 
and  not  the  courts,  must  be  appealed  to  for  the  change." 
(94  U.  S.  178.) 

In  Tomlvnson  v.  Jesaup,  15  Wall.  457,  the  supreme  court 
says :  ''  It  is  true  that  the  charter  of  the  company  when  ae- 
eepted  constUiUed  a  contract  between  them  and  the  state,  and  that 
the  amendment  when  accepted  formed  a  part  of  the  contract  from 
that  date,  and  ivaa  of  the  same  obligatory  character.  And  it 
may  be  equally  true,  as  stated  by  counsel,  that  the  exemp- 
tion- from  taxation  added  greatly  to  the  value  of  the  stock 
of  the  company,  and  induced  the  plaintiff  to  purchase  the 
shares  held  by  him.  But  these  considerations  cannot  be 
allowed  any  weight  in  determining  the  validity  of  the  sub- 
sequent taxation.    The  power  reserved  to  the  state  by  the 
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law  of  1841  autJiorized  any  changes  in  the  oordrad  aa  it 
originally  existed,  or  as  snbseqaently  modified,  or  its 
entire  revocation.  The  original  corporators  or  snbseqaent 
stockholders  took  their  interests  with  knowledge  of  the 
existence  of  this  power  and  the  possibility  of  its  exercise 
at  any  time  in  the  discretion  of  the  legislature.  The  ob« 
ject  of  the  reservation,  and  of  similar  reservations  in  other 
charters,  is  to  prevent  a  grant  of  corporate  rights  and 
privileges  in  a  form  which  will  preclude  legislative  inter* 
ference  with  their  exercise  if  the  public  interest  should  at 
any  time  require  such  interference.  It  is  a  provision  in- 
tended to  preserve  to  the  state  conirol  OY&t  its  contract  with 
the  corporators,  which  without  that  provision  would  be 
irrepealable,  and  protected  from  any  measures  impairing  ite 
obligation."     (Per  Field,  J.) 

It  will  be  observed  that  the  existence  of  a  contract  is  here 
expressly  admitted  by  the  supreme  court,  but  it  declares 
that  '^  power  reserved  (viz.,  to  alter  or  repeal)  authorized 
any  change  in  the  contract  as  it  originally  existed  or  as  sub- 
sequently modified,  or  its  entire  revocation.** 

In  his  dissenting  opinion  in  the  Sinking  Fund  case  (99  JJ- 
S.  749)  Mr.  J.  Bradley  says:  ''By  reason  of  the  reserved 
power  to  alter  and  repeal  a  charter  this  court  has  sustained 
legislative  acU  imposing  taxes  from  which  the  corporation 
by  the  charter  was  exempted  ^  ^  ^;  a  reservation  of 
the  right  to  legislate,  or  which  is  the  same  thing,  to  alter, 
amend,  or  repeal  the  charter,  necessarily  includes  the  right 
to  resume  taxation.  The  same  observations  apply  to  the  reg 
vlaJtvon  of  fares  andfreights^  for  this  is  a  branch  of  the  police 
powSr  applicable  to  all  cases  which  involve  a  common  charge 
upon  the  people.*' 

I  am  unable  to  see  how  the  force  and  application  to  this 
case  of  these  judgments  of  the  supreme  court  can  be  ignored 
or  evaded.  Whether  the  rates  proposed  to  be  established 
by  the  supervisors  in  this  case  are  reasonable,  we  have 
neither  the  means  of  judicially  knowing,  nor  the  right,  in 
this  proceeding,  judicially  to  inquire.  If,  as  alleged  in  the 
bill  of  complaint,  it  be  true  that  the  proposed  reduction  of 
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rates  will  so  diminish  the  income  of  the  company  as  to 
render  it  unable  to  pay  the  interest  on  its  indebtedness,  and 
to  maintain  and  complete  its  system  for  the  water  supply  of 
this  city,  its  inhabitants  may  hereafter  have  cause  to  lament 
that  the  completion  of  that  system,  now  seen  to  be  indis- 
pensable as  a  security  against  the  horrors  of  a  water  famine, 
has  been  rendered  impracticable. 

Whether  the  deprivation  of  all  voice  or  right  to  be  heard 
in  the  establishment  of  its  rates  and  the  conferring  of  that 
right  on  the  representatives  of  the  consumers  exclusively, 
thus  making  them  ''judges  in  their  own  cause,"  is  a  reason- 
able or  just  mode  of  determining  what  rates  the  company 
shall  or  ought  to  pay,  is  a  question  we  are  not  at  liberty  to 
consider.  That  the  right  conferred  upon  the  supervisors 
might,  in  unscrupulous  hands,  be  abused,  is  obvious.  By 
successive  reduction  in  the  rates  the  property  might  be 
virtually  confiscated — or  its  value  so  far  impaired  that  the 
city  might  acquire  it  at  a  price  practically  fixed  by  its  own 
legislation.  It  would  seem,  under  the  authorities  cited, 
that  the  only  remedy  for  so  great  a  wrong  is  to  be  sought 
"at  the  polls." 

But  even  if  I  am  mistaken  in  the  view  I  take  of  the  prin- 
ciples laid  down  by  the  supreme  court  and  of  their  control- 
ling authority  in  this  case,  it  is  nevertheless  obvious  that  in 
presence  of  a  decision  of  the  supreme  court  of  this  state 
affirming  the  constitutionality  of  Article  XIV  of  our  consti- 
tution, and  in  view  of  the  hesitation  and  embarrassment  felt 
by  the  supreme  court  in  coming  to  a  decision  upon  the 
identical  question  now  submitted  to  us,  we  cannot  affirm  the 
unconstitutionality  of  that  article  to  be  so  clear  and  free  from 
doubt  as  to  authorize  us  to  interpose  in  the  manner  prayed 
for  in  the  complaint. 
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Elizabeth  Pboebstel  v.  H.  A.  Hogue,  John 
Catlin,  John  Muir,  and  Philo  Holbbook. 

ClBOUIT  COUBT,  DiSTBICT  OJ  OllBGOK. 

Mabch  9, 1883. 

1,  Donation  to  Married  Persoks  fnder  Sbctioit  5  of  the  Donatio!? 
Act. — Upon  the  death  of  a  married  donee,  intestate,  nnder  section  5 
of  the  donation  act  (9  Stat.  497)»  after  complianoe  with  the  act,  and  be- 
fore the  issae  of  a  patent,  the  share  of  the  deceased  in  the  donatioB 
descends  to  his  or  her  heirs,  under  the  local  law  of  descents  (Or.  Laws, 
547),  and  is  not  affected  by  the  provision  in  section  4  of  said  act,  giving 
the  share  of  a  married  donee,  dying  under  like  circumstances,  to  the 
survivor  and  children,  or  heirs  of  the  deoeased,  in  equal  parts. 

Before  Deady,  District  Jadge. 
George  H.  Williams^  for  plaintiff. 
Joseph  N,  Dolph  and  Benton  KiUen,  for  defendacts. 

Deabt,  J.  This  action  is  brought  to  recover  the  posses- 
sion of  the  north  half  of  the  Wendell  Proebstel  donation, 
the  same  being  situate  in  Multnomah  countj,  and  consist- 
ing of  parts  of  sections  27  and  28  of  township  1  north,  of 
range  1  east,  and  containing  about  one  hundred  and  sixty 
acres,  alleged  to  be  of  the  value  of  six  thousand  dollars. 
From  the  complaint  it  appears  that  Wendell  Proebstel,  on 
November  15,  1852,  settled  upon  the  donation  in  question, 
under  the  donation  act  of  September  27,  1850  (9  Stat.  497); 
and  that  at  the  time  he  was  married  to  Jane  Proebstel,  and 
otherwise  qualified  to  become  a  married  settler  on  the  pub- 
lic lands  in  Oregon,  under  said  act;  that  in  May,  1853,  he 
filed  his  notification  and  preliminary  proof  of  said  settle- 
ment, and  on  July  27,  1857,  made  his  final  proof  of  four 
years*  residence  and  cultivation;  that  on  March  31,  1866,  a 
patent  certificate  was  issued  to  him  designating  the  north 
half  of  the  donation  as  inuring  to  his  said  wife  Jane,  and 
the  south  half  to  himself,  and  on  August  30,  1871,  a  patent 
was  issued  for  the  same  in  accordance  therewith. 

In  June,  1867,  said  Jane  died  intestate,  ''without  ever 
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having  had  any  children,  and  leaving  no  lineal  descendants 
and  without  any  kindred  in  the  United  States,  but  leaving 
her  said  husband  surviving  and  in  possession  of  said  land;" 
that  on  November  18,  186^  and  while  said  Wendell  was  in 
the  possession  of  the  donation,  the  plaintiff  was  married  to 
him,  and  went  to  reside  on  the  premises,  where  they  re- 
mained until  July  7, 1874,  when  said  Wendell  died  intestate, 
*'  no  children  ever  having  been  born  to  him,  and  leaving 
no  lineal  descendants,"  and  leaving  the  plaintiff  in  the  pos- 
session of  the  donation,  where  she  remained  until  April  19, 
1879,  when  the  defendant  Hogue  wrongfully  dispossessed 
her  of  the  north  half  thereof,  and  together  with  his  co-de- 
fendants now  wrongfully  withholds  the  possession  of  the 
same  from  her. 

The  complaint  then  alleges  **  that  by  virtue  of  the  provis- 
ions of  said  act  of  congress  and  the  statutes  of  Oregon  reg-* 
ulating  the  descent  of  real  property  "  the  plaintiff  ''  became, 
upon  the  death  of  her  said  husband,  and  now  is,  the  owner 
in  fee  of  the  property  wrongfully  withheld  from  her  by  the 
defendants  as  aforesaid;"  and  **  that  she  is  entitled  to  the 
present  possession  of  said  property — the  same  never  having 
been  sold  or  conveyed  by,  through,  or  on  account  of  the  said 
husband." 

The  defendant  Philo  Holbrook,  answering,  disclaims  any 
interest  in  or  claim  to  the  possession  of  the  premises;  and 
the  defendants  Hogue,  Catlin,  and  Muir  demur  to  the  com- 
plaint, for  that,  the  court  has  no  jurisdiction  and  the  facts 
stated  do  not  constitute  a  cause  of  action.  Jurisdiction  is 
Dot  claimed  in  this  case  on  account  of  the  difference  in  the 
citizenship  of  the  parties,  who  are  all  understood  to  be  citi- 
zens of  Oregon.  But  it  is  claimed  upon  the  ground  that 
the  suit  arises  under  a  law  of  the  United  States,  to  wit:  the 
donation  act  of  September  27,  1850,  supra,  under  which 
Proebstel  settled  upon  and  occupied  the  premises. 

The  first  section  of  the  judiciary  act  of  March  3,  1875  (18 
Stat.  470),  confers  upon  the  circuit  courts  of  the  United 
States  jurisdiction  **  of  all  suits  of  a  civil  nature  at  common 
law  or  in  equity,  when  the  matter  in  dispute  exceeds,  ex- 
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olnsiye  of  costs,  the  sum  or  valiie  of  five  hundred  dollars, 
arising  under  the  constitution  or  laws  of  the  United  States." 

In  Bailway  Co.  t.  Mississippi,  102  IT.  S.  141,  Mr.  Jus- 
tice Harlan,  speaking  for  the  court,  says:  '^  That  cases  aris- 
ing under  the  laws  of  the  United  States  are  such  as  grow 
out  of  the  legislation  of  congress,  whether  they  constitute 
the  right,  or  privilege,  or  claim,  or  protection,  or  defense 
of  the  party,  in  whole  or  in  part,  by  whom  they  are  asserted;** 
and  he  adds:  ''  That  it  is  not  sufficient  to  exclude  the  judi- 
cial power  of  the  United  States  from  a  particular  case,  that 
it  involyes  questions  which  do  not  at  all  depend  on  the  con- 
stitution or  laws  of  the  United  States.*'  To  the  same  elEect 
is  Bybee  t.  HawkeU,  6  Saw.  698,  decided  in  this  court. 

The  claim  of  the  plaintiff  in  this  case  is  that  upon  the 
death  of  Jane  after  the  compliance  by  Wendell  with  the  re- 
quirements of  the  Donation  act,  and  before  the  issue  of  the 
patent,  the  Donation  act  gave  her  share  in  the  donation  to  said 
Wendell,  and  that  thereafter,  upon  the  death  of  the  latter,  it 
descended  to  her  under  the  laws  of  Oregon.  (Gomp.  1874, 
547)  •  And  it  is  based  upon  the  assumption  that  the  express 
provision  to  that  effect  in  section  4  of  the  Donation  act,  con- 
cerning a  married  settler  thereunder,  is  or  ought  to  be  held 
equally  applicable  to  the  case  of  married  persons  claiming 
under  section  5  of  said  act,  as  Wendell  and  Jane,  and  also 
the  conclusion,  which  might  very  properly  have  been  alleged 
in  the  complaint,  that  by  operation  thereof  Wendell  took 
Jane's  share  in  the  donation  upon  her  death.  Admitting  this, 
it  is  not  disputed  that  the  plaintiff,  upon  the  death  of  the 
former,  succeeded  by  descent  under  the  laws  of  Oregon,  to 
the  premises. 

But  the  proposition  that  Wendell  succeeded  to  Jane's 
share  in  the  donation  is  denied  by  the  demurrer — ^the 
defendants  contending  that  upon  the  death  of  Jane,  such 
share  was  no  longer  within  the  operation  of  the  Donation  act, 
but  that  the  same  descended  to  her  heirs  under  the  laws  of 
Oregon,  under  whom  it  is  understood  they  claim. 

The  decision  of  this  issue  or  question  turns  sokly  upon 
the  proper  construction  of  the  Donation  act.  It  matters  not 
how  probable  or  improbable  is  the  claim  of  the  plaintifi  or 
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how  ib  may  be  decided.  The  determination  of  the  question 
is  the  disposition  of  a  case  or  suit  arising  under  such  act  of 
congress.    The  jurisdiction  is  undoubted. 

By  section  4  of  the  Donation  act  there  was  granted  to 
every  white  settler  on  the  public  lands  then  residing  in  Ore- 
gon, '^  who  shall  have  resided  upon  and  cultivated  the  same 
for  four  successive  years  "  and  otherwise  complied  with  the 
provisions  of  such  act,  if  a  single  man  three  hundred  and 
twenty  acres  of  land,  and  if  a  married  man  six  hun- 
dred and  forty  acres — ''one  half  to  himself  and  the  other 
half  to  his  wife,  to  be  held  by  her  in  her  own  right,  and 
the  surveyor  general  shall  designate  the  part  enuring  to 
the  husband,  and  that  to  the  wife,  and  enter  the  same  on  the 
records  of  his  office;  and  in  all  cases  where  such  married 
persons  have  complied  with  the  provisions  of  this  act,  so  as 
to  entitle  them  to  the  grant  as  above  provided,  whether  un- 
der the  late  provisional  government  of  Oregon,  or  since,  and 
either  shall  have  died  before  patent  issues,  the  survivor  and 
children  or  heirs  of  the  deceased,  shall  be  entitled  to  the 
ahare  or  interest  of  the  deceased,  in  equal  proportions,  ex- 
cept where  the  deceased  shall  otherwise  dispose  of  it  by 
testament  duly  and  properly  executed  according  to  the  laws 
of  Oregon." 

Section  5  of  the  same  act  granted  "to  all  white  male  cit- 
izens of  the  United  States'*  above  the  age  of  twenty-one 
years,  ''emigrating  to  and  settling"  in  Oregon  between  ' 
December  1,  1850,  and  December  1,  1853,  and  to  all  such 
citizens  "not  hereinbefore  provided  for,  becoming  one  and 
twenty  years  of  age,"  in  Oregon,  and  settling  there  between 
said  dates,  "who  shall  in  other  respects  comply  with  the 
foregoing  section  and  the  provisions  of  this  law,"  if  a  sin- 
gle man,  one  hundred  and  sixty  acres  of  land,  or  if  a  mar- 
ried one,  three  hundred  and  twenty  acres — "one  half  to  the 
husband  and  the  other  half  .to  the  wife,  in  her  own  right; 
to  be  designated  by  the  surveyor  general  as  aforesaid." 
Section  5,  as  may  be  seen,  is  silent  as  to  the  disposition  of 
the  husband  or  wife's  share  in  the  donation,  in  case  he  or 
ahe  should  die  intestate  before  the  issue  of  a  patent  there- 
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for,  and  therefore  the  defeDdants  contend  that  it  descended 
to  the  heirs  of  the  deceased,  according  to  the  local  law. 

Bat  the  plaintiff  maintains  that  the  clause  in  section  4 
providing  for  the  disposition  of  the  share  or  interest  of  the 
deceased  in  such  contingency  ought  to  be  applied  to  a  like 
case  occurring  under  section  5.  As  will  be  seen,  this  is  not 
a  mere  question  of  interpretation  of  the  words  of  the  stat* 
lite,  but  of  the  construction  of  it,  and  its  solution  involyes 
the  inquiry  whether,  taking  into  consideration  the  spirit 
and  purpose  of  the  whole  act  and  the  circumstances  which 
led  to  its  enactment,  this  clause  in  section  4,  that  bj  its 
language  is  limited  to  cases  arising  thereunder,  was  in* 
tended  by  the  legislature  to  apply  to  similar  cases  arising 
under  section  6. 

The  argument  of  the  case  has  gone  upon  the  theory  that 
if,  upon  the  death  of  Jane,  her  share  in  the  donation  did  not 
descend  under  the  local  law,  but  went  in  the  path  pre- 
scribed by  the  Donation  act  for  like  cases  arising  under 
section  4  thereof,  that  then  Wendell  took  the  whole  of  it  as 
survivor,  while  it  appears  upon  the  language  of  the  act  that 
he  only  took  an  equal  portion  with  the  heirs  of  Jane,  be 
they  near  or  remote,  many  or  few.  {CuUing  v.  CvUijig^  6 
Saw.  396.) 

Counsel  for  the  plaintiff  relies  largely  upon  the  case  of 
Silver  v.  Ladd^  7  Wall.  219,  in  which  it  was  held  that  the 
grant  in  section  4  embraced  an  unmarried  woman,  as  fur- 
nishing  the  key-note  to  the  construction  of  the  Donation 
act — that  it  is  a  most  benevolent  one  and  to  be  liberally 
construed. 

But  manifestly  the  court  only  intended  this  liberal  rule 
of  construction  to  extend  to  questions  arising  under  the  act 
between  the  government  and  persons  clainfing  rights  as  set- 
tlers or  donees  thereunder,  and  not  to  questions  arising  be- 
tween such  settlers  or  donees,  pr  those  claiming  under  tiiem; 
and  even  as  thus  understood,  it  was  applied  to  settlers  under 
section  4. 

And  so  Mr.  Justice  Miller,  after  stating  (Silver  ▼.  Ladd^ 
Bxijyra^  225)  that  section  4  of  the  act  **  was  passed  for  the 
purpose  of  rewarding  in  a  liberal  manner  a  meritorioos 
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class  who  had  taken  possession  of  the  country  and  held  it 
for  the  United  States  under  circumstances  of  great  danger 
and  discouragement/'  lays  down  the  rule  for  the  construc- 
tion of  the  act,  as  between  this  *' meritorious  class"  and  the 
United  States  as  follows:  ''Anything,  therefore,  which  sa- 
vors of  narrowness  or  illiberality  in  defining  the  class, 
among  those  residing  in  the  territory  in  those  early  days, 
and  partaking  of  the  hardships  which  the  act  was  intended 
to  reward,  who  shall  be  entitled  to  its  benefits,  is  at  yari- 
ance  with  the  manifest  purpose  of  congress.  ** 

By  the  language  of  the  provision  in  question  its  opera- 
tion is  confined  to  settlers  under  section  4.  They  are  desig- 
nated therein  as  **8uch  married  persons" — that  is,  the  mar- 
ried persons  spoken  of  in  the  preceding  words  of  such 
section;  and  also  as  the  ''married  persons"  who  have  com- 
plied with  the  act  "so  as  to  entitle  them  to  the  grant  as 
above  provided" — that  is,  as  provided  in  the  foregoing  part 
of  section  4.  In  Chanibera  v.  Chambers,  4  Or*  163,  the  su- 
preme court  of  the  state,  held  upon  this  ground  that  the 
provision  was  not  applicytble  to  the  case  of  settlers  under 
section  5,  and  that  the  share  of  the  wife  of  a  settler  under 
said  section,  upon  her  death,  after  compliance  with  the  act, 
descended  to  her  heirs  according  to  the  local  law  of  descents. 

Nor  does  this  provision  manifest  any  absolute  or  control- 
ing  purpose  on  the  part  of  congress,  even  as  to  settlers  under 
the  fourth  section,  to  establish  a  sort  of  joint  tenancy  in  the 
donation  between  the  husband  and  wife  prior  to  the  issue 
of  the  patent  with  theyet^  accrescendi  or  right  of  survivorship 
to  the  longest  liver.  For  this  survivorship,  if  it  may  be  so 
called,  was  only  to  take  effect  in  case  the  deceased  did  not 
dispose  of  his  or  her  interest  by  will;  and  even  then  it  was 
limited  to  an  equal  share  in  the  donation  with  the  children 
or  heirs  of  the  deceased,  be  the  latter  whom  they  may. 
(Davenport  v.  Lamby  13  Wall.  428;  Cutting  v.  Cutting,  6  Saw. 
404.)  And  since  the  act  of  July  17,  1854  (10  Stat..  306), 
amendatory  of  the  Donation  act,  either  of  "  such  married 
persons"  might  have  disposed  of  his  or  her  interest  in  the 
donation  by  a  sale  and  conveyance  thereof,  so  as  to  cut  off 
any  right  of  survivorship  under  this  provision  in  section  4. 
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{Barney  v.  Dolph,  97  U.  S.  652.)  But  on  the  other  hand, 
the  power  to  devise  was  nnqaalified,  and  tinder  it  the  testa- 
tor might  dispose  of  his  or  her  share  of  the  donation  to  any 
one  however  remote  from  or  unrelated  to  the  survivor. 

There  is  nothing  then  in  this  provision  in  section  4  giving 
the  surviving  husband  or  wife  an  equal  portion  in  the  de- 
ceased's share  of  the  donation  with  his  or  her  children  or 
heirs,  which  calls  for  its  application  to  donations  under  sec- 
tion 6.  Nor,  in  my  judgment,  is  there  anything  in  the 
circumstances  of  the  case,  that  requires  the  extension  of  this 
provision  beyond  the  cases  for  which  it  purports  to  have 
been  made,  or  that  indicates  it  was  or  might  have  been  the 
intention  of  congress  to  make  it  so. 

At  the  passage  of  the  Donation  act  there  was  no  statute  of 
descents  in  force  in  Oregon.  Prior  to  September  12,  1849, 
when  a  person  died  in  ^'the  lawful  possession  of  a  land 
claim,'*  it  was  considered  a  part  of  his  personal  estate,  and 
disposed  of  by  his  executors  or  administrators  accordingly. 
(Or.  Laws,  1843-49,  p.  61.)  By  an  act  of  that  date  (Or. 
Laws,  1850-51,  p.  246),  it  was  provided  that  "land  claims 
shall  descend  to  and  be  inherited  by  the  heirs  at  law  of  the 
claimant,  in  the  same  manner  as  is  provided  by  law  for  the 
descent  of  real  estate."  But  all  that  could  have  been  meant 
or  intended  by  this  act  was  that  such  ''heirs"  should  have 
the  first  right  to  the  possession  of  the  claiAi,  for  the  terri- 
torial legislature  was  expressly  prohibited  by  section  6  of 
the  organic  act  (9  Stat.  323)  from  passing  any  act  ''inter- 
fering with  the  primary  disposal  of  the  soil."  Nor  was  there 
any  law  regulating  "  the  descent  of  real  estate"  in  Oregon 
other  than  the  common  law,  and  how  far  that  was  applicable 
or  in  force  was  a  matter  as  yet  undetermined. 

The  territory  had  just  been  organized  and  but  one  session 
of  the  legislature  had  been  held,  (1849).  The  grant  made 
by  the  fourth  section  of  the  act  was  confined  to  persons 
then  in  the  territory  or  who  should  become  resident  thereof 
before  the  following  December — a  provision  intended  for 
the  benefit  of  the  immigrants  of  that  year,  then  well  across 
the  plains.  The  greater  portion  of  these  contemplated 
beneficiaries  had  already  complied  with  the  preliminary 
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conditions  of  the  act — ^residence  and  cultivation — and  were 
entitled  to  the  grant  as  soon  as  the  law  coald  be  pnt  in 
operation,  so  as  to  enable  them  to  make  their  notifications 
and  proof.  Under  this  state  of  things  this  provision  was 
probably  put  in  section  4  to  meet  the  contingency  of  the 
death  of  a  married  donee  under  it,  occurring  between  com- 
pliance with  the  act  and  the  issue  of  a  patent  and  before  the 
local  legislature  had  established  a  law  of  descents  for  es- 
tates of  inheritance  in  real  property,  then  for  the  first  time 
existing  in  the  territory. 

But  as  to  section  5  the  case  was  different.  This  grant 
was  made  to  persons  coming  into  the  country  after  Decem- 
ber 1,  1850,  who  should  reside  upon  and  cultivate  the  same 
for  four  successive  years  thereafter,  and  in  the  meantime 
the  subject  could  be  regulated  by  the  territorial  legislature 
whose  power  under  section  6  of  the  organic  act,  supra,  ex- 
tended ''  to  all  rightful  subjects  of  legislation  not  inconsis- 
tent with  the  constitution  and  laws  of  the  United  States." 
And  in  the  case  of  persons  dying  before  the  completion  of 
such  residence  and  cultivation,  and  before  the  right  to  the 
grant  vested  in  the  settler  and  his  wife,  so  as  to  give  them 
an  estate  of  inheritance  therein,  provision  was  made  for  the 
disposition  of  the  possessory  right  of  the  settler  by  section 
8  of  the  Donation  act. 

On  December  14,  1863,  (Or.  Laws,  1863-4,  350),  the  ter- 
ritorial  legislature  passed  an  act  concerning  the  descent  of 
real  property,  in  which  it  was  provided  that,  ''when  any 
persons  shall  be  seised  of  any  lands,  tenements  or  heredit- 
aments, or  any  right  thereto,  or  entitled  to  any  interest 
therein  in  fee-simple  or  for  the  life  of  another,  not  having 
lawfully  devised  the  same  they  shall  descend,  subject  to  his 
debts,"  as  therein  prescribed.  This  law  has  been  substan- 
tially in  force  ever  since,  except  the  period  between  June  1, 
1863,  and  October  24, 1864;  and  under  it,  upon  the  death  of 
Jane  Proebstel  in  June,  1867,  her  share  of  the  donation  in 
which  she  then  had  an  inheritable  estate  descended  to  her 
heirs — to  .her  lineal  descendants  first,  and  in  default  of 
these,  to  her  collateral  heirs. 

These  two  sections — the  fourth  and  fifth — ^although  parts 
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of  one  act,  and  containing  some  provisions  in  common,  are 
in  essentials  different  and  independent  grants.  They  are 
made  upon  different  motiyes  and  considerations,  for  differ- 
ent quantities  of  land,  and  to  a  different  class  of  persons. 
The  first  had  its  motive  in  the  past,  and  the  second  in  the 
future.  The  one  was  made  as  a  reward  for  immigration  and 
settlement  substantially  accomplished,  and  the  other  was 
offered  as  an  inducement  for  future  immigration  and  settle- 
ment. {Silver  v.  Xocid,  supra,  227;  Chambers  t.  Chambers^ 
supra,  156.) 

In  Barney  v.  Dciph,  supra,  654,  Mr.  Chief  Justice  Waite, 
who  has  done  so  much  toward  a  lucid  and  comprehensive 
exposition  of  this  Donation  act,  says:  ''Section  4  was  eyi- 
dently  intended  for  the  benefit  of  this  class" — ^that  is,  the 
early  settlers  who  at  the  passage  of  the  act  were  occupying 
the  country  under  the  land  law  of  the  provisional  govern- 
ment; and  that  the  provision  in  that  section  concerning  the 
disposition  of  the  donation  to  married  persons  in  case  of 
the  death  of  one  of  them,  after  compliance  with  the  act  and 
before  the  issue  of  a  patent  is,  from  ''  the  language  used, 
evidently"  confined  ''in  its  effect  to  the  married  persons 
mentioned"  therein. 

The  demurrer  is  sustained. 


Wells,  Fargo  &  Co.  u  Oregon  Railway  and 
Navigation  Co.  Same  v.  Oregon  and  Cal- 
ifornia Railwat  Co. 

Cmourr  Coubt,  Distbigt  of  Obeqoh. 
Mabgh  19, 1883. 

1.  ExoEpnoNS  FOR  Impebtinbncb.— Exceptions  to  a  bill  for  nnpertiDeiice 
will  not  be  allowed,  unless  it  is  dear  that  the  matter  excepted  to  csnnot 
be  material  to  the  plaintifiTs  case;  and  matters  which  may  be  so  material 
are  not  necessarily  impertinent,  because  they  are  such  as  the  court  may 
judicially  take  notice  of;  nor  is  it  necessarily  impertinent  in  a  biU  for  an 
injunction  to  refer  to  recent  adjudications  of  the  question  involTed,  in 
similar  cases  in  other  courts. 
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2.  Act  or  Incobpobation — Change  or  Cokpobatb  Namk. — By  an  act  of 

the  legislature  of  Colorado,  of  February  6, 1866,  certain  persons  were  in- 
corporated as  the  **  Holladay  Overland  Mail  and  Express  Company,"  with 
the  privilege  and  power  of  clfanging  its  name  by  an  *' order"  of  its  di- 
rectors, '*  approved"  by  the  stockholders;  the  bill  alleges  that  the  stock- 
holders, in  pursuance  of  said  act,  duly  changed  the  name  of  the  corpora- 
tion to  "Wells,  Fargo  k  Co.,"  which  change  was  afterwards  approved 
by  the  legislature  by  the  act  of  January  26,  1872.  Held,  1.  That  until 
the  contrary  appears,  it  should  be  presumed  that  the  final  action  of  the 
stockholders  was  had  in  pursuance  of  the  order  of  the  directors;  2.  That 
the  essential  act  in  the  proceeding  was  the  vote  of  the  stockholders,  to 
which  the  order  of  the  board  was  only  preliminary,  and,  therefore,  that 
portion  of  the  act  providing  for  such  order  ought  to  bo  considered  merely 
directory;  and,  3.  Semble,  That  the  act  of  1872,  approving  the  change,  is 
not  in  conflict  with  section  1889  of  the  revised  statutes,  forbidding  the 
legislature  of  Colorado  firom  granting  '*  private  charters  or  especial  priv- 
ileges." 

3.  ExPBEss  Facilities. — This  term  is  probably  a  sufficient  description  of  the 

accommodation  or  service  which  a  railway  or  other  transportation  com- 
pany is  expected,  and  may  be  required  to  furnish,  a  person  or  corpora- 
tion engaged  in  the  express  business. 

4.  ExFBESS  Business. — This  business  has  come  to  be  a  recognized  branch  of 

the  carrying  trade,  of  which  the  court  will  take  notice;  and  a  railway  or 
other  corporation  created  by  the  state  to  serve  the  public  as  a  common 
carrier,  is  bound  to  furnish  the  usual  and  proper  facilities  to  persons  en- 
gaged in  such  business,  who  are  so  far  the  agents,  bailees,  and  represent- 
atives of  the  public. 

5.  Decisions  or  the  United  States  Cibcuit  Coubts. — The  circuit  courts 

of  the  United  States  are  co-ordinate  tribunals,  constituting  a  single  sys- 
tem, and  the  decision  of  one  of  them,  deliberately  made,  ought  usually 
to  be  regarded  as  decisive  of  the  question  involved,  until  otherwise  de- 
termined by  the  supreme  court. 

6.  Compensation  of  a  Railway  Cobpobation. — Section  36  of  the  incorpo- 

ration act  (Or.  Laws,  532),  which  declares  a  railway  corporation  formed 
thereunder  to  be  a  common  carrier,  and  empowers  it  '*  to  collect  and  re- 
ceive such  tolls  or  freights  for  transportation  of  persons  or  proi)erty 
thereon  as  it  may  prescribe,"  authorizes  such  corporation  to  take  reason- 
able tolls,  not  inconsistent  with  its  character  and  obligation  as  a  common 
carrier,  and  no  more;  and,  so  far,  it  constitutes  a  coutract  between  the 
corporation  and  the  state,  the  obligation  of  which  the  latter  cannot  im- 
pair, nor  any  court  disregard. 

7.  Beasonablb  Compensation. — What  is  reasonable  compensation  under 

said  section  36,  when  the  parties  cannot  agree  thereabout,  is  a  question 
to  be  determined  by  the  court;  but  in  allowing  a  provisional  injunction, 
requiring  a  railway  corporation  to  furnish  an  express  company  with  the 
facilities  theretofore  enjoyed  by  it,  over  and  upon  its  road,  the  court  will 
assume  that,  the  compensation  paid  for  such  past  facilities  is  reasonable, 
and  require  them  to  be  furnished  under  the  injunction  at  the  same  rates. 
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Before  Deady,  District  Judge. 

Motions  for  provisional  iDJanctions. 

Clarence  A.  Setoardy  M,  W.  Fechkeimer  and  J.  B.  Lewis, 
for  plaintiff. 

Joseph  N.  Dolph  and  James  F.  McNavght,  for  defendants. 

Deadt,  J.  These  snits  were  commenced  on  December 
11,  1882,  and  on  the  same  day  an  order  was  made  in  each 
requiring  the  defendant  therein  to  show  caose  why  a  pro- 
visional injunction  should  not  issue,  as  prayed  for  in  the 
bill;  and,  also,  that  in  the  meantime  the  defendants  be  so 
restrained.  On  January  25th  and  26th  the  motions  for  pro- 
visional injunctions  were  heard  at  length — ^all  the  questions 
which  can  or  may  arise  in  the  cases  being  argued  by  counsel 
with  much  zeal  and  ability.  Contemporaneous  with  these» 
a  similar  suit  was  commenced  by  the  plaintiff  in  Washing- 
ton territory  against  the  Northern  Pacific  Railway  Company, 
and  by  an  understanding  between  court  and  counsel  a  mo- 
tion for  an  injunction  was  heard  in  that  case  at  the  same 
time  with  the  Oregon  cases — Mr.  Chief  Justice  Greene,  of 
that  territory,  in  whose  court  the  case  is  pending,  being 
present  at  the  hearing. 

It  appears  from  the  bill  in  each  case  that  the  plaintiff  is 
a  corporation  organized  under  the  laws  of  Colorado  and  en- 
gaged in  the  express  business  on  the  Pacific  coast  and  else- 
where to  the  eastward  of  the  Bocky  mountains,  including 
the  country  traversed  'by  the  lines  of  the  defendants*  rail- 
ways, steamboats,  and  steamships  in  Oregon,  Washington, 
Idaho,  California,  and  British  Columbia;  and  has  been  such 
corporation  and  so  engaged  since  February  5,  1866,  when 
it  succeeded  to  the  express  business  carried  on  by  Heniy 
Wells,  William  G.  Fargo,  and  four  others,  between  New 
York  and  San  Francisco  and  elsewhere  on  the  Pacific  coast, 
since  March,  1852.  The  defendants,  the  Oregon  Bailway 
and  Navigation  Company,  and  the  Oregon  and  California 
Bailway  Company,  are  corporations  formed  under  the  laws 
of  Oregon,  with  their  principal  places  of  business  in  Port- 
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land,  and  engaged  in  the  business  of  a  common  carrier  of 
freight  and  passengers,  and  as  such  corporation,  the  former 
owns  and  operates  certain  lines  of  railways,  steamboats, 
and  steamships  in  Oregon,  Washington,  California,  and 
British  Columbia,  and  the  latter  owns  and  operates  certain 
lines  of  railway  in  Oregon. 

It  is  alleged  in  the  bills  that  heretofore  the  plaintiff  has 
been  furnished  by  the  defendants  with  all  the  necessary 
facilities  for  doing  its  express  business  over  and  upon  their 
said  lines  of  transportation,  for  which  it  has  paid  them  a 
stipulated  price,  but  that  now  the  defendants  refuse  to  fur- 
nish such  facilities  any  longer,  and  have  notified  the  plaintiff 
that  hereafter  they  intend  to  do  the  express  business  on 
their  lines  of  transportation  themselves;  and  that  such  re- 
fusal would  work  an  irremediable  injury  to  the  plaintiff. 

The  defendants  filed  exceptions  to  the  bills  for  imperti- 
nence, which  were  heard  and  submitted  at  the  same  time 
with  the  motions  for  the  injunctions.  They  are  numerous 
and  include  a  large  portion  of  the  allegations  contained  in 
each  bill,  such  as:  1.  Matters'which  the  court  can  judicially 
know;  2.  The  extent,  value,  and  importance  of  the  express 
business  in  the  United  States  and  the  circumstances  under 
which  it  has  grown  up  and  is  transacted;  3.  The  usage  and 
past  conduct  of  railway  companies  in  relation  to  the  same; 
4.  The  citation  and  quotation  of  acts  of  congress  concern- 
ing or  recognizing  the  express  business;  and,  5.  The  aver- 
ments concerning  prior  injunctions  allowed  by  the  courts  in 
similar  cases. 

An  allegation  will  not  be  expunged  from  a  bill  as  imperti- 
nent unless  its  impertinence  clearly  appears,  for  if  it  is 
erroneously  struck  out  the  error  is  irremediable.  (Story's 
Eq.  PL,  sec.  267.)  Consistent  with  this  rule  I  do  not  think 
these  exceptions  ought  to  be  allowed.  It  may  be  material 
to  a  full  and  proper  presentation  of  the  plaintiff's  case  to 
allege  the  existence  of  facts  within  the  judicial  knowledge 
of  the  court,  and  if  so,  they  are  pertinent  thereto.  The  fact 
that  they  may  be  proved  by  reference  to  the  judicial  knowl- 
edge does  not  dispense  with  the  averment  of  them  or  at 
least  render  such  averment  impertinent. 
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So,  in  regard  to  the  allegations  concerning  the  bnsiness 
in  which  the  plaintiff  is  engaged  and  is  seeking  by  this 
means  to  protect — ^the  facts  concerning  its  origin,  growth, 
value,  importance,  and  relation  to  the  public  and  transpor- 
tation companies,  such  as  the  defendants,  may  all  be  mate- 
rial to  a  proper  understanding  of  the  plainti£b'  case;  and  if 
so,  that  may  be  stated  with  reasonable  fullness  in  the  bill. 
And  this  rule  is  more  especially  applicable  to  cases  like 
these,  which,  although  not  exacUy  of  first  impression,  in- 
volve the  application  of  established  rules  and  principles  to 
new  and  important  instances  arising  out  of  comparatively 
recent  but  radical  changes  in  the  methods  and  circumstances 
attending  the  receipt,  transportation,  and  delivery  of  a  very 
large  amount  of  the  valuable  personal  property  in  transit 
over  the  country. 

Concerning  the  injunctions  alleged  to  have  been  recently 
allowed  in  several  of  the  United  States  circuit  courts  in 
similar  cases,  the  matter  is  undoubtedly  a  proper  one  for 
the  consideration  of  the  court,  as  the  adjudication  of  co-or- 
dinate tribunals,  and  my  impression  is  that  it  may  as  well 
be  brought  to  the  attention  of  the  defendants  and  the  knowl- 
edge of  the  court  in  this  way,  as  similar  adjudications,  to 
which  the  plaintiff  is  a  party,  commonly  are,  in  suits  for  in- 
fringement of  patents.  (Curt.  Eq.  Free.  30;  Curt.  L.  of 
Pat.  644.) 

In  answer  to  the  applications  for  the  injunctions  the  de- 
fendants filed  the  affidavits  of  their  respective  managers; 
but  neither  of  these  contradict  or  qualify  the  facts  now  here 
stated  except  in  one  particular.  The  affidavit  of  the  mana- 
ger of  the  Oregon  and  California  Bailway  Company  denies 
that  the  plaintiff  has  been  notified  that  it  would  no  longer 
be  allowed  express  facilities  on  its  lines  of  railway,  but  on 
the  contrary  avers  that  the  plaintiff  has  a  contract  with  said 
defendant  for  said  facilities  until  November,  1,  1883,  as  far 
south  as  Boseburg,  but  not  over  the  extension  being  con- 
structed to  the  southern  boundary  of  the  state,  and,  then 
completed  to  Riddle's  station,  some  twenty-six  miles  south 
of  Boseburg. 

But  it  appears  from  the  affidavit  of  the  president  of  the 
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plaintiff  that  he  was  informed  by  the  president  of  the  North- 
ern Paoifio  Railway  Company,  and  both  the  defendant  cor- 
porations in  November,  1882,  that  the  notice  to  the  plaint- 
iff from  the  Oregon  Railway  and  Navigation  Company  to 
the  effect  that  it  wonld  not  be  allowed  express  facilities  on 
its  lines  of  transportation  after  December  31,  1882,  except 
upon  the  steamships  running  between  Portland  and  San 
Francisco,  would  lead  to  the  same  result,  in  the  case  of  the 
Oregon  and  California  Railway  Company,  and  that  his 
board  had  determined  to  conduct  the  express  business  on 
the  lines  of  the  Northern  Pacific  Railway  Company,  and 
those  of  the  defendants  for  themselves.  Under  the  facts, 
then,  I  think  it  may  be  concluded  that  the  defendants  in- 
tend and  will,  unless  restrained  therefrom,  withdraw  from 
the  plaintiff  on  their  lines  of  transportation,  all  the  express 
facilities  heretofore  afforded  it;  for  the  small  portions  of 
such  lines  which  may  not  be  included  in  that  purpose  at 
present  would  be  of  no  benefit  to  the  plaintiff  if  excluded 
from  the  remainder. 

But  upon  the  case  made  by  the  bills,  counsel  for  the  de- 
fendants object  to  the  allowance  of  the  injunction,  be- 
cause: 1.  It  does  not  appear  that  the  plaintiff  is  a  corpora- 
tion or  has  capacity  to  sue;  2.  The  statement  as  to  the 
facilities  heretofore  afforded  the  plaintiff,  and  which  will 
hereafter  be  required  for  the  transaction  of  its  business,  is 
insufficient;  3.  The  defendants  cannot  be  required,  under 
their  articles  of  incorporation  and  the  laws  of  the  state,  to 
afford  the  plaintiff  the  facilities  demanded,  or  to  give  it  a 
preference  over  other  shippers  in  the  transportation  of 
freight;  4.  If  the  plaintiff  is  entitled  to  a  continuance  of 
the  facilities  heretofore  afforded  it  over  existing  lines,  it  is 
not  so  entitled  as  to  future  extensions  of  such  lines;  and, 
5.  The  court  has  no  power  to  determine  the  compensation 
to  be  paid  by  the  plaintiff  to  the  defendants  for  express 
facilities. 

It  is  admitted  that  the  plaintiff  was,  on  February.  6, 1866, 
duly  incorporated  by  an  act  of  the  legislature  of  Colorado 
of  that  date  as  ''The  HoUaday  Overland  Mail  and  Express 
Company,"  but  it  is  claimed  that  the  subsequent  attempt — 
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November  12,  1866 — ^to  change  its  name  to  ''Wells,  Faigo 
&  Company,  failed  of  its  purpose,  and  therefore  there  is 
no  corporation  of  the  latter  name.  It  appears  that  sectioii 
11  of  the  act  incorporating  the  HoUaday  Overland  Mail  and 
Express  Company,  contained  a  provision  that  ''said  com- 
pany may  change  its  name  whenever  the  same  shall  be  or- 
dered by  the  vote  of  a  majority  of  the  board  of  directors 
thereof,  at  a  meeting  doly  convened  for  that  purpose;  pro- 
vided^ snch  change  is  approved  also  by  a  majority  of  the 
stockholders  in  interest  at  a  meeting  duly  convened  for  that 
parpose  by  a  call  from  the  president  of  the  company.'* 

The  bills  allege  that  "  on  November  12,  1866;  and  pursu- 
ant to  the  power  conferred  by  section  11  of  said  act  of  in- 
corporation, the  stockholders  of  the  said  '  HoUaday  Over- 
land Mail  and  Express  Company,'  dnly  changed  its  said 
corporate  name  to  the  name  of  '  Wells,  Fargo  &  Company;' 
and  such  change  was  dnly  approved  by  an  act  of  the  legis- 
lature of  Colorado,  passed  January  26,  1872."  The  argu- 
ment for  the  defendant  upon  this  point  is,  that  a  stock- 
holder's meeting  could  not  change  the  name  of  the  corp(»ra- 
tion,  because  the  act  provided  that  the  change  should  take 
place  by  the  act  of  the  directors,  with  the  approval  of  the 
stockholders.  In  support  of  this  construction  of  the  act, 
counsel  cites  WaUamet  Falls  Company  v.  KUtridge^  6  Saw.  48, 
in  which  case,  this  court  held  that  under  section  19  of  the 
Oregon  Corporation  act  (Or.  Laws,  528),  which  provides 
that  a  meeting  of  the  stockholders  of  a  corporation  may 
' '  axUhjorixe  the  dissolution  "  thereof,  that  such  vote  did  not 
dissolve  the  corporation,  but  only  empowered  the  directors, 
by  whom  aU  the  powers  of  the  corporation  were  exercised, 
unless  otherwise  specially  provided  (Or.  Laws,  626,  sec.  9), 
to  take  the  necessary  steps  for  its  dissolution  and  the  winding 
up  of  its  affiiirs.  Bat  the  cases,  so  far  from  being  parallel, 
are  just  the  reverse.  The  Colorado  act  gave  the  prelimi- 
nary action  in  the  matter  to  the  directors  and  the  final 
effective  action  to  the  stockholders,  while  the  Oregon  act 
gives  the  initiative  to  the  stockholders  and  the  actual  deter- 
mination of  tbe  question  to  the  directors. 

My  impression  is,  that  upon  the  facts  stated,  the  name  of 
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the  corporation  was  duly  ohanged.  And  first,  it  is  alleged 
to  have  been  done  by  the  stockholders  '^  pursuant  to  the 
power  conferred'*  on  them  by  the  act  authorizing  the 
change,  that  is,  according  to  it,  and  to  have  been  ''duly'* 
done  by  them,  that  is,  according  to  law.  Upon  these  alle- 
gations, and  until  the  contrary  appears,  I  think  it  ought  to 
be  presumed  that  the  action  of  the  stockholders  was  taken 
after  the  preliminary  order  of  the  directors,  rather  than 
without  it.  And  second,  taking  into  consideration  the 
whole  provision  on  the  subject  of  changing  the  name  and 
the  reason  of  it,  the  act  ought  to  be  construed  as  prac- 
tically giving  the  power  to  make  the  change  to  the  stock- 
holders absolutely,  with  or  without  the  preliminary  order 
of  the  directors.  The  latter  are  not  authorized  to  change 
the  name,  but  merely  to  make  an  order  that  it  may  be  done 
by  the  ''company,*'  and  then  comes  the  proviso  and  gives 
the  final  power  over  the  subject  to  the  "stockholders." 
The  directors  are  the  mere  agents  of  the  stockholders,  and 
the  clause  giving  them  authority  to  order  the  change  be- 
comes a  mere  regulation  of  convenience  concerning  the 
method  and  order  in  which  the  thing  is  to  be  done,  and 
Bot  the  essence  of  it.  It  is,  therefore,  merely  directory. 
{Sprigg  v.  Stump^  7  Saw.  286,  and  cases  there  cited.) 

In  Bex  V.  Loxdale^  1  Burr.  477,  Lord  Mansfield  said: 
*' There  is  a  known  distinction  between  the  circumstances 
which  are  of  the  essence  of  a  thing  required  to  be  done  by 
an  act  of  parliament,  and  clauses  merely  directory."  It  is 
not  necessary,  therefore,  to  consider  what  was  the  effect  of 
the  act  of  January  26,  1872,  purporting  to  legalize  the  al- 
leged change  of  name.  For  the  defendants,  it  is  contended 
that  the  act  is  invalid  as  being  in  conflict  with  section  1  of 
the  act  of  March  2,  1867  (U  Stat.  426«  sec.  1889,  B.  S.), 
forbidding  the  legislature  of  a  territory  "to  grant  private 
charters  or  special  privileges,"  but  permitting  it  to  provide 
for  the  formation  of  corporations  by  "general  corporation 
acts." 

This  argument  assumes  that  a  legislative  act  naming  or 
changing  the  name  of  a  corporation  is  so  far  an  act  author- 
izing the  formation  of  a  corporation — a  calling  it  into  exist- 
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ence  or  coDferring  npon  it  a  special  priYilege,  and  Neiabtf 
V.  The  Or.  Cen.  Ei/.  Co.^  1  Deady,  616,  is  cited  as  showing 
that  ''the  corporate  name  is  a  necessary  element  of  the  cor- 
poration's existence,''  without  which  ''a  corporation  cannot 
exist."  Bat  this  remark  mast  be  considered  as  made  with 
reference  to  a  corporation  formed  under  the  Corporation 
act  of  Oregon,  section  4  of  which  (Or.  Laws,  525)  expressly 
provides,  that  the  articles  of  incorporation  ''shall  specify 
the  name  assumed  by  the  corporation,  and  by  which  it  shall 
be  known."  And  yet  the  law  might  provide  that  A.  B.,  and 
0.  should  constitute  or  be  formed  into  a  corporation  for 
any  lawful  purpose  without  any  special  name  or  designation. 
From  the  necessity  of  the  case,  it  would  have  to  be  de- 
scribed, rather  than  named,  as  A.,  B.,  and  C,  a  corpora- 
tion duly  created  or  formed  at  a  certain  date  for  a  certain 
purpose,  and  in  time  it  might  acquire  the  name  of  ''the  A., 
B.,  and  C."  railway  or  steamboat  company,  as  the  case 
might  be. 

I  doubt,  then,  if  section  1889  of  the  Bevised  Statutes 
does  prohibit  a  territorial  legislature  from  naming  or  chang- 
ing the  name  of  an  existing  corporation,  because  such  act 
is  not  a  "charter"  creating  a  corporation  or  one  conferring 
a  "special  privilege"  within  the  meaning  of  the  section. 
To  name  a  corporation  is  not  to  create  it  any  more  than  to 
name  a  person  is  to  create  it.  Nor  does  it  confer  on  it  a 
special  privilege.  The  privilege  of  having  a  name  is  not 
thereby  monopolized  or  exhausted,  but  may  be  enjoyed  by 
every  corporation  that  has  wit  enough  to  devise  one,  upon 
the  same  terms.  (See  Southern  Pacific  By.  Co.  v.  Orion,  6 
Saw.  185.)  But  the  attempt  to  legalize  the  change  of  name 
may  be  said  to  be  an  admission  of  its  invalidity.  Yet  it 
must  be  considered  that  the  matter  of  the  change  is  lumped 
in  the  legalizing  act  with  changes  in  the  capital  stock  and 
other  "acts  and  proceedings  of  the  corporation,"  and  there- 
fore the  validation  of  the  change  of  name  may  have  had 
very  little  to  do  with  the  passage  of  the  act.  And  this  sug- 
gestion gets  force  from  the  recital  in  the  preamble  to  the 
act,  to  the  effect  that  the  name  had  been  changed  to  Wells, 
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Fargo  &  Company  by  ^'the  board  of  directors  and  stock- 
holders." 

As  to  the  insufficiency  of  the  statement  of  the  facilities 
allowed  the  plaintiff  -on  the  defendant's  lines,  and  which 
will  hereafter  be  required  thereon  for  the  transaction  of  its 
business,  my  impression  is  that  the  bills  are  probably  ex- 
plicit enough,  though  I  think  they  might  well  have  been 
made  more  so.  But  '' express  facilities"  is  a  term,  which, 
from  the  nature  of  things,  must  by  this  time  be  pretty  well 
understood  between  the  parties  most  interested — the  express 
company  and  the  railway  company. 

As  interpreted  by  the  customs  and  usages  of  these  parties 
and  sanctioned  and  adopted  by  the  decisions  of  the  courts, 
these  facilities  may  be  said  to  include  the  right  to  enter  de- 
pots and  stations  with  loaded  and  empty  wagons,  the  use  of 
the  platforms  and  space  for  the  loading  and  unloading  of 
express  freight,  sufficient  space  in  suitable  cars  drawn  in 
passenger  or  quick  trains  for  the  transportation  of  such 
freight  and  a  messenger  in  charge  thereof,  with  room  for 
its  assortment  while  in  transit  and  a  sufficient  delay  at 
stations  for  the  delivery  and  receipt  of  express  matter. 
(Southeym  Express  Co.  v.  Iron  etc.  By.  Co.,  10  Fed.  Bep.  213, 
869;  Southern  Express  Co.  v.  Memphis  etc.  By.  Co.^  8  Id. 
802.)  "Express  facilities,"  from  the  nature  of  the  busi- 
ness cannot  be  limited  to  a  definite  space,  but  must  cor- 
respond in  this  and  other  particulars  to  the  public  want 
and  convenience  to  which  the  express  company  ministers. 
In  these  cases  there  can  be  no  difficulty  for  the  present 
in  ascertaining  the  facilities  required  by  the  plaintiff.  For 
the  purposes  of  this  application  they  are  such  as  it  (las 
heretofore  been  allowed.  Under  the  restraining  orders 
allowed  on  the  filing  of  the  bills,  the  defendants  are  now 
furnishing  and  the  plaintiff  is  receiving  just  such  facilities 
without  any  inconvenience  to  either  party. 

But  the  third  objection,  that  the  defendants  cannot  be 
required  under  their  charter  and  the  laws  of  the  state  to 
afford  the  plaintiff  the  facilities  demanded,  or  to  give  it 
a  preference  over  shippers  in  the  transportation  of  freight, 
is  the  one  principally  relied  on  by  the  defendants  to  de- 
39 
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feat  these  applications  for  injanctions.  Upon  tliis  point, 
the  arguments  and  brief  of  coansel  for  defendants  haya 
left  nothing  unsaid  in  their  behalf. 

Briefly,  the  argument  is  this:  At  common  law,  while  a 
common  carrier  must  carry  for  all  at  a  reasonable  com- 
pensation, which  must  be  settled  by  the  courts  if  not  agreed 
on  by  the  parties,  still,  he  may  discriminate  in  his  charges, 
by  carrying  in  some  instances  for  less  than  a  reasonable 
compensation  if  he  chooses.  There  is  no  statute  in  Ore- 
gon changing  this  rule  of  the  common  law,  or  requiring 
a  corporation  to  transport  freight  in  a  passenger  train  and 
in  the  custody  or  under  the  control  of  the  shipper,  there- 
fore the  defendants  cannot  be  required  to  carry  freight 
for  the  plaintiff  at  the  same  rate  they  may  for  others,  or 
to  furnish  it  any  such  facilities.  In  short,  it  is  denied, 
that  either  under  the  laws  of  Oregon  or  the  past  dealings 
between  the  parties  ''it  is  the  duty  of  the  defendants  to 
permit  an  express  business  to  be  done  over  their  lines  of 
transportation  at  all,  in  the  manner  required  by  the  plaint- 
iff,'* and  therefore  they  may  refuse  to  do  so  if  they  please. 
In  passing  upon  this  question  at  this  preliminary  stage  of 
these  cases,  I  do  not  deem  it  necessary  to  do  more  than 
to  state  my  impression  of   the  law  as  applicable  thereto. 

In  the  cases  of  the  Souihem  Express  Co.  y.  SL  Louis  etc 
By.  Co.;  Same  y.  Memphis  etc.  By.  Co.;  Dinsmore  y.  Missq^ri 
etc.  By.  Co.;  Same  y.  Alchinson  etc.  By.  Co.;  Same  y.  Defwer 
etc.  By.  Co.  9  10  Fed.  Bep.  210,  arising  in  Missouri,  Arkan- 
sas, Kansas,  and  Colorado,  and  lately  heard  together  at  St 
Louis  before  Mr.  Justice  Miller,  of  the  supreme  court,  and 
Circuit  fludge  McGrary,  the  defendants  were  perpetually 
enjoined  from  refusing  or  withholding  the  usual  express 
facilities  from  the  plaintiffs.  In  the  opinion  delivered  by 
Mr.  Justice  Miller  it  is  stated  'Uhat  the  express  business 
is  a  branch  of  the  carrying  trade  that  has  by  the  necessities 
of  commerce  and  the  u^ges  of  those  engaged  in  transporta- 
tion become  known  and  recognized, "and  sufficiently  so  "to 
require  the  court  to  take  notice  of  it,  as  distinct  from  the 
transportation  of  the  large  mass  of  freight  usually  carried 
on  on  steamboats  and  railroads;"  and  "  that  the  object  of 
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this  express  business  is  to  carry  small  and  valnable  pack- 
ages rapidly  in  such  manner  as  not  to  subject  them  to  the 
danger  of  loss  and  damage  which  to  a  greater  or  less  degree 
attends  the  transportation  of  heavy  or  bulky  articles  of 
commerce,  as  grain,  flour,  iron,  ordinary  merchandise,  and 
the  like.**  And  also  that  '*  It  has  become  law  and  usage, 
and  is  one  of  the  necessities  of  this  business,  thai  these 
packages  should  be  in  the  immediate  charge  of  an  agent 
or  messenger  of  the  person  or  company  engaged  in  it," 
without  any  right  on  the  part  of  the  railway  company  **  to 
open  and  inspect"  them;  that  it  is  ''the  duty  of  every  rail- 
road company  to  provide  such  conveyance  by  special  cars 
or  otherwise,  attached  to  their  freight  or  passenger  trains, 
as  are  required  for  the  safe  and  proper  transportation  of 
this  express  matter  on  their  roads,  and  that  the  use  of  these 
facilities  should  be  extended  on  equal  terms  to  all  who  are 
actually  engaged  in  the  express  business  at  fair  and  reason- 
able  rates  of  compensation,"  to  be  determined  by  the  court 
where  the  parties  cannot  agree  thereon ;  and  that  a  court  of 
equity  ''has  authority  to  compel  the  railroad  companies  to 
carry  this  express  matter  and  to  perform  the  duties  in  that 
respect,"  as  indicated. 

Substantially  the  same  conclusion  had  been  reached  by 
several  other  judges  in  the  United  States  circuit  courts  in 
the  same  and  similar  cases  reported  in  2  Fed.  Bep.  465;  3 
Id.  693;  Id.  775;  4  Id.  481;  6  Id.  426;  8  Id.  799.  The 
only  case  cited  from  the  decisions  of  the  national  courts  to 
the  contrary  of  these,  is  Chambha  v.  Pennsylvania  etc.  By. 
Co.f  4  Brewster,  563,  in  which  a  preliminary  injunction 
was  refused  by  Judge  McKennan  in  a  similar  case;  and  also 
the  cases,  in  the  state  courts,  of  New  England  Express  Co.  v. 
Maine  etc.  By.  Co.,  57  Maine,  194,  and  Seargent  v.  Boston 
etc.  By.  Co.y  115  Mass.  416,  in  which  the  right  of  an  ex- 
press company  to  what  are  known  as  express  facilities  on 
the  defendants'  roads  was  denied. 

But  the  very  decided  weight  and  number  of  the  authori- 
ties recognize  the  existence  of  the  express  business  and  the 
right  of  those  engaged  in  it  to  have  the  proper  facilities 
tiierefor  allowed  them  by  the  defendants,  and  to  secure  the 
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same  by  iDJanction  in  case  they  are  refused.  Until  this 
question  is  settled  by  the  supreme  court,  these  deliberate 
decisions  of  co-ordinate  tribunals,  like  the  circuit  courts, 
ought,  except  in  an  extreme  case,  to  furnish  a  guide  for  the 
decision  of  this  court. 

This  is  the  rule  that  has  been  followed  by  the  justices  of 
the  supreme  court  on  the  circuit.  (Waahbum  y.  Goidd,  3 
Story,  133;  Brooks  v.  BeckneU,  3  McLean,  250;  American 
etc.  Co.  V,  FSberetc.  Cq,^  3  Fisher,  363.)  And  in  Goodyear  etc* 
Co.  Y.  Oeo7'g€  MUleset  al.  (7  Pat.  Oflf.  Gaz.  40),  Judge  Em- 
mons examines  the  question  at  some  length  and  concludes, 
that — ''If  one  system  of  co-ordinate  courts  more  than  an- 
other calls  for  the  application  of  these  general  principles, 
it  is  that  of  the  circuit  courts  of  the  United  States.  *  *  * 
Although  divided  in  jurisdiction,  geographically,  they  con- 
stitute a  single  system;  and  when  one  court  has  fully  con- 
sidered and  deliberately  decided  a  question,  every  sugges- 
tion of  propriety  and  fit  public  action  demands  that  it 
should  be  followed,  until  modified  by  the  appellate  court.** 

However,  my  own  impressions  of  the  law  are  in  harmony 
with  these  rulings. 

If  the  defendants  were  merely  private  common  carriers, 
and  the  manifest  fact  being  admitted  that  within  the  last 
thirty  or  forty  years  persons  or  organizations  known  as  ex- 
pressmen, or  express  companies,  have  grown  up  in  the 
country  and  introduced  and  are  conducting  the  business  of 
transporting  a  class  of  comparatively  small  but  valuable 
packages  over  railway  lines  in  special  cars  attached  to  pas- 
senger trains  in  the  charge  of  an  agent — ^the  same  being 
collected  and  delivered  by  said  companies  at  points  beyond 
the  line  or  termini  of  the  railway — it  would  be  their  duty 
to  furnish  the  usual  facilities  for  such  transportation  over 
their  lines.  The  obligation  of  a  common  carrier,  as  that  of 
others  who  serve  the  public,  may  vary  with  the  condition 
and  circumstances  of  society.  What  is  suitable  and  con- 
venient in  one  age,  is  not  in  another.  The  individuals  who 
constitute  the  public  have  found  it  convenient  to  employ 
the  express  companies  to  transport  certain  articles  for  them 
instead  of  attending  to  it  in  person.    So  far,  then,  these 
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compaDies  represent  the  public,  und  as  it  has  become  an 
established  usage  and  common  method  in  the  carrying  trade 
to  transport  such  packages  in  the  charge  of  the  shipper  in 
a  special  car  on  passenger  time,  thej  have  the  same  right 
to  demand  and  receive  these  facilities  at  the  hands  of  the 
defendants,  as  would  any  one  of  the  individuals  whom  they 
they  represent. 

But  the  defendants  are  common  carriers  and  more. 
They  are  also  corporations  created  by  the  state  for  the  pub- 
lic use,  and  may  be  compelled  to  perform  their  corporate 
functions  accordingly.  True,  the  stock  of  the  defendants 
is  private  property,  and  their  business  is  directly  managed 
by  private  persons  of  their  own  selection.  But,  neverthe- 
less, the  prime  purpose  of  their  creation  and  existence  is  to 
furnish  the  public  suitable  and  convenient  facilities  for 
transportation  of  freight  and  passengers.  It  is  the  business 
of  the  state  to  establish  and  maintain  highways,  as  means 
of  transportation  and  communication  within  its  borders, 
and  to  this  end,  it  created  these  defendants;  authorized 
them  to  condemn  private  property  to  their  use,  to  construct 
and  operate  their  roads  and  to  take  tolls  for  carrying  freight 
and  passengers  thereon.  {^lulcoU  v.  2  he  TbionsMp  of  Pine 
Grove,  1  Flipper,  144;  The  People  v.  The  N.  Y.  Cent.  B.  Co., 
N.  T.  Supreme  Court;  Ihe  Daily  Register,  Feb.  10,  1883; 
Railway  Co.  v.  Maryland,  21  Wall.  470.) 

The  defendants  having  been  created  by  the  authority  of 
the  state  to  serve  the  public  as  common  carriers,  cannot 
lawfully  omit  or  refuse  to  perform  their  duty  in  this  respect. 
They  exist  to  do  the  business  of  a  common  carrier,  and  to 
do  it  in  that  way  and  manner  which  the  law  directs,  or  the 
well  established  usage  of  the  country  requires.  For  this 
service  they  are  entitled  to  a  reasonable  compensation. 
But  it  can  make  no  difference  to  them,  whether  such  com- 
pensation is  paid  directly  by  the  owner  of  the  package 
transported  or  by  the  plaintiff  as  his  bailee  and  agent. 

Neither  is  the  business  of  the  plaintiff  in  any  sense  or 
degree  a  burden  or  tax  upon  the  corporate  faculties  or  re- 
sources of  the  defendants.  On  the  contrary,  it  is,  from  the 
very  nature  of  things,  of  benefit  to  them.     For,  by  reason 
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of  the  speoial  meaDS  it  uses  to  collect,  care  for  in  transit, 
and  deliver  the  freight  confided  to  its  custody  on  and  be- 
yond the  line  of  the  railway,  it  most  contribute  materially 
to  the  Yolnme  and  value  of  the  business  done  thereon. 

In  considering  this  phase  of  the  question,  I  have  laid  out 
of  view  the  allegation  that  the  plaintiff  has  expended  time 
and  money  in  building  up  its  express  business  on  and  over 
the  defendants*  lines  of  transportation,  which  it  would  be 
unjust  and  inequitable  now  to  deny  it  the  further  use  and 
benefit  of;  and  I  rest  my  conclusions  on  the  fact,  as  stated 
by  Mr.  Justice  Miller,  that  the  express  business  has  be- 
come a  recognized  branch  of  the  carrying  trade,  and  there* 
fore  the  defendants,  being  corporations  required  and  au- 
thorized by  the  state  to  serve  the  public  as,  and  transact 
the  business  of,  common  carriers,  are  bound  to  furnish  the 
plaintiff,  as  the  agent,  bailee  and  representative  of  the  pub- 
lic, so  far,  with  the  proper  and  usual  facilities  for  doing 
this  branch  of  such  trade. 

This  makes  it  unnecessary  to  consider  the  fourth  objection 
of  the  defendants,  that  the  plaintiff  is  not,  by  reason  of  the 
facilities  heretofore  afforded  it  on  existing  lines  of  trans- 
portation, entitled  to  the  relief  sought  as  to  any  future  ex- 
tensions thereof. 

And  this  brings  me  to  the  consideration  of  the  fifth  and 
last  objection,  that  the  court  has  no  power  to  determine  the 
compensation  to  be  paid  by  the  plaintiff  to  the  defendant 
for  the  service  demanded.  Counsel  for  the  defendants  rest 
this  objection  on  the  ground  that  the  state,  in  and  by  sec- 
tion 36  of  the  corporation  act,  has  contracted  with  the  de- 
fendants that  they  may  charge  such  tolls  as  they  may  see 
proper,  and  that  therefore  they  cannot  be  required  to  carry 
freight  for  the  plaintiff  on  any  other  terms  or  conditions. 

Section  2  of  Article  XI.  of  the  state  constitution  is  also 
cited.  It  provides  that  corporations,  except  municipal 
ones,  shall  not  be  created  by  special  laws;  and  ''All  laws 
passed  pursuant  to  this  section  may  be  altered,  amended  or 
repealed,  but  not  so  as  to  impair  or  destroy  any  vested  cor- 
porate rights.*'  Section  36  of  the  corporation  act  (Or. 
Laws,  532)  provides: — "Every  corporation  formed  under 
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ihis  chapter  for  (be  ooDstraction  of  a  railway,  as  to  snoh 
road,  shall  be  deemed  common  carriers,  and  shall  have 
power  to  collect  and  receive  such  tolls  or  freights  for  the 
transportation  of  persons  or  property  thereon  as.it  may 
prescribe/' 

It  is  not  apparent  that  this  constitutional  provision  has 
any  bearing  on  the  qaestion  under  consideration.  The  leg- 
islatnre  has  not  undertaken  to  repeal  or  modify  section  36 
of  the  corporation  act,  and  this  court  is  bound  in  the  mean- 
time to  allow  it  full  force  and  effect.  If  it  constitutes  a 
contract  between  the  state  and  the  defendants,  by  which 
they  are  absolutely  and  perpetually  authorized  to  fix  their 
own  charges  for  transportation,  as  claimed  by  their  counsel, 
it  is  protected  from  hostile  legislation  by  section  10  of  Art- 
icle I.  of  the  federal  constitution. 

But  if  it  is  not  a  contract  at  all,  but  a  mere  permission 
for  the  time  being,  then  it  is  not  a  vested  right,  but  a  mat- 
ter subject  to  the  power  of  the  legislature.  However  this 
may  be,  it  is  in  the  meantime  a  law  of  the  state  applicable 
to  the  subject  of  the  right  of  the  defendants  to  take  tolls, 
which  this  court  must  construe  and  give  effect  to  accord- 
ingly. 

And  first — the  right  to  take  tolls  on  a  highway  is  an -at- 
tribute of  sovereignty  and  cannot  be  ezeilsised  by  the  de- 
fendants without  the  authority  of  the  state.  It  may  be  said 
that  the  authority  to  form  a  corporation  to  construct  and 
operate  a  highway,  as  a  common  carrier,  impliedly  gives  the 
right  to  take  reasonable  tolls  for  traffic  thereon.  But  this 
has  not  always  been  conceded.  In  the  Proprietors  of  the 
Stourbridge  Canal  v.  WheeUy  ei  al.^  2  Barn.  &  Adolph.  792, 
the  plaintiffs  were  the  proprietors'  of  a  canal  which  tiiey  had 
constructed  under  an  act  of  parliament,  giving  them  author- 
ity to  exact  toll  for  all  articles  which  passed  *'  through  any 
one  or  more  of  the  locks.'*  The  right  of  all  persons  to  nav- 
igate the  canal  was  also  secured  by  the  act,  and  the  defend- 
ants had  used  the  canal  in  transporting  quantities  of  coal 
but  only  over  one  of  the  levels  and  not  through  any  of  the 
locks.  The  court  of  king's  bench  held  that  the  act  did  not 
authorize  the  taking  of  tolls  except  for  going  through  the 
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looks,  and  therefore  the  plaintifEs  could  not  exact  them  for 
the  navigation  of  the  canal  between  the  locks  merely. 

It  is  altogether  probable  that  the  clause  concerning  tolls 
was  inseriied  in  this  section  primarily  to  authorize  the  taking 
of  tolls  at  all,  and  then,  for  the  time  being,  at  least,  only  in 
such  amount  as  the  corporation  might  prescribe — that  is,  fix 
and  set  down  beforehand,  and  not  according  to  the  whim  or 
caprice  of  each  occasion.  Again,  the  legislature,  in  enact- 
ing  this  section,  is  presumed  to  have  acted  with  knowledge 
of  and  reference  to  the  fact,  that  by  the  common  law  a  com- 
mon carrier  was  only  entitled  to  a  reasonable  compensation 
for  his  sendees. 

The  reasonable  inference  from  the  circumstances,  is  that 
the  legislature  in  consideration  of  the  premises,  intended  to 
confer  upon  the  corporation,  so  long  as  it  maintained  and 
operated  its  road  as  a  highway,  as  a  common  carrier,  at 
least  the  authority  to  take  reasonable  tolls.  In  other  words, 
the  duty  and  obligation  of  a  common  carrier  being  imposed 
on  the  defendants,  they  were  granted  the  corresponding 
privilege  of  charging  a  reasonable  compensation  for  their 
services.  And  so  far,  I  think  this  section  is  a  contract  be- 
tween the  state  and  the  defendants,  the  obligation  of  which 
it  is  beyond  the  power  of  the  latter  anywise  to  impair  (sec. 
10,  Art.  I.,  XT.  Sr  Const.),  or  any  court  to  disregard.  But 
in  my  judgment,  the  section  was  not  intended  to  do  more 
than  this,  and  ought  not  to  be  otherwise  construed.  It  is  a 
license  or  grant  to  the  defendants  upon  sufficient  considera- 
tion to  take  such  tolls  for  freight  and  passengers  as  are 
consistent  with  the  duty  and  obligation  they  owe  to  the 
public  as  common  carriers. 

It  is  well  settled  that  a  grant  of  this  kind  is  never  to  have 
effect  beyond  its  plain  terms,  or  contrary  to  the  manifest 
reason  of  it.  And  if  there  is  a  reasonable  doubt  as  to  its 
scope  or  meaning,  that  doubt  must  be  resolved  in  favor 
of  the  public  or  state.  {Charles  River  JBiHdge  v.  Warrefi 
Bridge,  11  Pet.  644,  600;  Cooley's  Con.  Lim.  394,  and 
the  cases  there  cited.)  And  this  question  seems  in  effect  to 
have  been  similarly  disposed  of  by  Mr.  Justice  Miller  in  the 
case  of  the  Southern  Express  Co.  v.  St.  Louis  etc.  By.  Co., 
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10  Fed.  Bep.,  supra.  For,  in  the  answer  of  the  defendant,  as 
appears  from  a  quotation  therefrom  in  the  brief  of  coun- 
sel for  the  plaintiff,  it  is  stated  that  under  its  charter  it  was 
authorized  to  transport  all  articles  usually  carried  on 
railways,  and  ''to  charge  and  receive  such  tolls  and 
freights''  therefor  **  as  shall  be  to  the  interest  of  the  same, 
and  that  the  directors  of  the  defendant  are  therein  author- 
ized to  establish  such  tolls,  and  to  alter  the  stole  from  time 
to  time;*'  and  in  the  opinion  allowing  the  final  injunction  he 
says  (10  Fed.  Bep.  215):  ''I  am  of  the  opinion  that  neither 
the  statutes  nor  constitutions  of  Arkansas  or  Missouri  were 
intended  to  affect  the  right  asserted  in  these  cases;  nor 
do  they  present  any  obstacle  to  such  decrees  as  may  en- 
force the  rights  of  the  express  companies."  Under  the  cir-> 
cumstances,  this  language  can  only  be  understood  as  a  de- 
cision that  the  grant  to  the  Missouri  corporation  to  take 
tolls,  in  similar  if  not  stronger  language  than  the  Oregon 
one,  id  to  be  taken  and  considered  as  a  grant  to  take  only 
reasonable  tolls. 

The  question  of  the  power  or  right  of  the  defendants 
to  engage  in  the  express  business  at  all,  at  least  the  acces- 
sorial service  of  collecting  and  distributing  packages  off 
their  lines  of  transportation,  has  been  argued  also,  but  it  is 
not  necessary  now  to  consider  it.  The  plaintiff  does  not  ask 
to  exclude  the  defendants  from  the  business,  but  only  that 
it  may  be  permitted  to  carry  it  on  as  heretofore. 

On  the  whole,  I  am  of  the  opinion  that  the  plaintiff  is  en- 
titled to  the  relief  sought  and  therefore  ought  to  be  secured 
by  injunction  until  the  final  heaping,  in  the  use  of  the  facili- 
ties for  conducting  its  business  heretofore  allowed  it  by  the 
defendants.  A  special  reason  for  allowing  the  provisional 
injunction  is  also  found  in  the  fact,  that  by  exacting  the 
proper  security  from  the  pl&intiff,  the  defendants  will  not 
be  injured,  even  if  it  should  be  finally  determined  that  the 
plaintiff  is  not  entitled  to  relief;  while  if  the  injunction 
is  not  now  allowed,  its  business  will  be  like  water  spilled  on 
the  ground — irrecoverably  destroyed.  (Kerr  Injunctions, 
212.) 

The  defendants  being  secured  by  the  operation  of  section 
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36  of  the  corporation  act,  as  now  oonstmed,  in  the  right  to 
take  reasonable  tolls,  the  question  of  what  is  reasonable, 
must,  unless  the  parties  can  agree  about  it,  be  determined 
by  the  court.  But  for  the  purpose  of  the  proTisional  in- 
junction the  court  will,  for  the  time  being,  assume  that  the 
compensation  heretofore  paid  bj  the  plaintiff  to  the  defend- 
ant for  express  facilities  is  reasonable,  and  will  require  the 
defendants  to^mish  them  to  tiie  plaintiff  during  the  pen- 
dency of  the  suit,  or  until  the  further  order  of  the  court, 
upon  their  lines  of  transportation  and  the  extensions  of  them, 
at  the  same  rates. 

Let  an  injunction  issue  commanding  and  restraining  the 
the  defendant  in  each  case,  as  prayed  for  in  the  bill,  the 
plaintiff  first  giving  bond  with  sufficient  sureties  to  be  ap- 
proved by  the  master  of  this  court  in  the  sum  of  twenty 
thousand  dollars,  conditioned  to  pay  the  defendant  a  reason- 
able compensation  from  time  tp  time  for  such  facilities,  as 
heretofore,  and  all  damages  which  the  defendant  may  sus- 
tain by  reason  of  this  injunction,  if  the  same  shall  be  ad- 
judged wrongful,  to  be  ascertained  by  a  reference  or  other- 
wise, as  this  court  may  direct  {Buasell  v.  Farley^  105  IT* 
S.,  413.) 


A.  H.  Spabe  v.  Home  Mutual  Insurance  Co, 

CiBCurr  CouBT,  District  of  OBEOoir. 
Maboh  28, 1883. 

1.  FiRB  Insubakce — Contract  for. — ^A  contract  for  insurance  against  loss 

by  fire  is  a  contract  of  indemnity;  and  a  contract  to  that  end  with  a  per- 
.   son  who  has  no  insurable  interest  in  the  property  or  cannot  sustain  any 
pecuniary  loss  by  injury  thereto  is  a  mere  wager,  contrary  to  pablio  pol- 
icy and  void. 

2.  Insurable  Interest. — Any  person  who  has  a  legal  or  equitable  interest 

in  property,  or  is  so  related  to  it  that  an  injury  to  it  may  cause  him  pe- 
cuniary loss,  has  an  insurable  interest  therein. 
3«  Judgment  Creditor. — A  judgment  creditor  has  an  insurable  interest  in 
the  property  of  his  debtor;  but  he  cannot  recover  from  the  insurer  upon 
an  injury  thereto  as  for  a  loss  to  himself,  unless  he  also  shows  that  the 
judgment  debtor  has  not  sufficient  property  left  out  of  which  the  judg- 
ment can  be  satisfied. 
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4.  Void  Contract— E3T0ppbl.— While  the  inBorer  may  be  estopped  to  in- 
sist on  conditions  and  restrictions  contained  in  a  policy  issued  with  a 
knowledge  of  facts  inconsistent  therewith,  neither  party  to  a  contract  of 
insurance  which  is  void,  as  being  contrary  to  public  policy,  is  estopped  to 
deny  its  legality. 

Before  Deadt^  District  Jadge. 
W.  Scott  Bebee,  for  the  plaintiff. 
Cyrus  Ddph,  for  the  defendant. 

Deadt,  J.  The  plaintiff,  a  citizen  of  Oregon,  brings  this 
action  against  the  defendant,  a  corporation  formed  under 
the  laws  of  California  and  doing  business  in  Oregon,  to  re- 
cover the  sum  of  nine  hundred  dollars,  with  interest  since 
March  1,  1882,  on  a  policy  of  insurance  for  that  amount, 
against  loss  bj  fire.  The  case  was  heard  upon  a  demurrer 
to  the  complaint.  The  question  argued  was,  had  the  plaint- 
iff  an  insurable  interest  in  the  property  destroyed  ? 

From  the  amended  complaint  it  appears  that  on  July  26, 
1881,  Aaron  and  Ben  Lurch  were  partners  under  the  name 
of  ''Lurch  Brothers,"  and  as  such,  owned  a  lot  in  Cottage 
Grove,  Lane  county,  Oregon,  of  the  value  of  one  hundred 
dollars,  together  with  a  warehouse  thereon  of  the  value  of 
one  thousand  three  hundred  dollars;  that  on  December  1, 
1878,  the  plaintiff  obtained  a  judgment  against  said  firm,  in 
the  circuit  court  of  th«  state,  for  said  county,  for  the  sum 
of  four  thousand  five  hundred  dollars,  which  judgment  was 
duly  docketed  before  said  July  26,  and  thereafter  was  a  lien 
upon  all  their  property  in  said  county;  that  on  said  last- 
mentioned  date  the  defendant,  in  consideration  of  the  pre- 
mium of  eighteen  dollars  and  ninety  cents,  paid  to  it  by  the 
plaintiff,  insured  him  against  loss  or  damage  by  fire,  to  said 
warehouse,  for  one  year,  in  the  sum  of  nine  hundred  dol- 
lars, and  that  on  February  14,  1882,  said  warehouse  was 
totally  destroyed  by  fire,  whereby  the  plaintiff  was  damaged 
one  thousand  three  hundred  dollars. 

The  complaint  also  states  that  on  March  1,  1882,  the 
proof  of  loss  was  furnished  and  the  same  adjusted  at  nine 
hundred  dollars,  and  that  the  defendant  at  all  the  times 
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mentioned  well  knew  that  the  property  was  owned  by 
^' Lurch  Brothers/'  and  the  nature  of  the  plaintiff's  interest 
therein.  A  contract  for  insurance  against  fire  with  a  per- 
son not  haying  an  insurable  interest  in  the  property,  or  sub- 
ject of  the  insurance,  is  a  mere  wager,  and  considered  Toid 
on  grounds  of  public  policy.  For  where  the  only  interest 
that  the  assured  has  in  the  property  is  its  destruction  by 
fire,  the  transaction  is  regarded  as  a  direct  incentive  to 
fraud  and  arson. 

A  lawful  contract  of  insurance  against  fire  is,  therefore, 
a  contract  of  indemnity — ^an  engagement  to  make  good  to 
the  assured  a  pecuniary  loss  sustained  by  him,  on  account 
of  injury  to  the  property  in  question.  Therefore  it  is  said 
that  the  assured  must  have  an  interest  in  the  property  in- 
jured, for  otherwise  he  can  suffer  no  loss  thereby.  (Woods 
F.  Ins.,  sec.  248;  Bohrbach  v.  Oermania  F.  Ins  Co.,  62  N.  T. 
52;  Orevemeyer  v.  The  S.  F.  Lis.  Co.,  62  Pa.  St.  340;  Mc- 
Donald V.  Adrrir  of  Black,  20  Ohio,  191 ;  Ca^ier  v.  The  Hum- 
boldt F.  Ills.  Co.,  12  Iowa,  287;  Oodin  ei  al.  v.  London  As- 
surance Co.,  1  Burr.  489;  Hancox  v.  Fishing  Lis.  Co.,  3 
Sumn.  134.) 

But  what  is  such  an  interest  in  the  property  is  not  alto- 
gether clear  upon  the  authorities.  In  Hancox  t.  Fishing 
Ins.  Co.,  supra,  140,  Mr.  Justice  Story  says  'Hhat  an  insur- 
able interest  is  sui  generis,  and  peculiar  in  its  texture  and 
operation;"  and  that  ''  it  sometimes  exists  where  there  is 
not  any  present  property  or  jus  in  re,  or  jus  ad  rem.**  In 
Bohi'bach  v.  Oermania  F.  Ins.  Co.,  supra,  64,  Folger,  J., 
said,  this  interest  need  not  amount  to  a  legal  or  equitable 
title  to  the  property,  but  that  *'if  there  be  a  right  in  or 
against  the  property,  which  some  court  will  enforce  upon 
the  property,  a  right  so  closely  connected  with  it,  and  so 
much  dependent  for  value  upon  the  continued  existence  of 
it  alone,  as  that  a  loss  of  the  property  will  cause  pecuniary 
damage  to  the  holder  of  the  right  against  it,  he  has  an  in- 
surable interest.'* 

Accordingly,  it  has  been  held  that  a  person  having  a  spe- 
cific lien  upon  property  as  a  security  for  a  debt,  such  as  a 
mechanic  or  mortgagee,  has  an  insurable  interest  therein. 
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and  that  although  he  may  also  have  the  personal  obligation 
of  his  debtor  for  the  payment  of  the  same.  (Carter  y.  The 
JIumholcU  F,  Ins,  Co.,  8up7'a.)  And  in  Herbimer  v.  RicCf  27 
N.  Y.  163,  it  was  held  that  the  creditors  of  an  insolvent 
estate  had  an  insurable  interest  therein,  upon  the  ground 
that  the  same  was  pledged  by  the  law  to  the  payment  of 
the  debts  of  the  deceased.  (See  also  comments  on  Chief 
Justice  Denio's  opinion  in  this  case,  by  Folger,  J.,  in  Bohr' 
bach  V.  Germania  F.  Ins.  Co.,  supra,  57.) 

But  no  case  has  been  found  in  which  it  was  held  that  a 
judgment  creditor  by  reason  simply  of  his  lien  on  the  judg- 
ment  debtor's  property  has  an  insurable  interest  therein. 
"While  in  Gfrevemeyer  v.  The  S.  M.  F.  Ins.  Co.,  supra,  it  was 
distinctly  held  that  he  had  not.  The  decision  is  placed  on 
the  ground  that  **  a  judgment  is  a  general  and  not  a  specific 
lien.  If  there  be  personal  property  of  the  debtor,  it  is  to 
be  satisfied  out  of  that.  If  there  be  not,  then  it  is  a  lien  on 
all  his  real  estate  without  discrimination,  and  hence  the 
plainti£f  is  not  interested  in  the  property  as  property,  but 
only  in  the  lien."  It  does  not  appear  from  the  report  of  the 
case  whether  the  debtor  had  other  property  out  of  which 
the  judgment  might  have  been  satisfied  or  not. 

In  considering  this  question  it  ought  not  to  be  overlooked 
that  insurance  against  loss,  to  the  party  insured,  by  fire,  is 
a  transaction  intended  and  calculated  to  preserve  and  pro- 
mote the  financial  security  and  stability  of  the  community, 
and  therefore  ought  to  be  regarded  with  favor  and  upheld 
by  the  courts.  On  the  other  hand,  a  wagering  policy  by 
which  the  assured  is  to  receive  the  insurance  upon  the  de- 
struction of  the  property,  although  he  lost  nothing  thereby, 
the  courts  will  not  enforce.  But,  in  my  judgment,  whoever 
is  in  danger  of  loss  by  fire  ought  to  be  allowed  to  insure 
against  it.  Whenever  it  appears  that  the  assured  has  a 
pecuniary  interest  in  tbe  preservation  of  the  subject-matter 
of  the  insurance  against  injury  by  fire,  he  has  such  an  inter- 
est therein  or  holds  such  a  relation  thereto,  as  gives  him  a 
right  to  protect  himself  by  insurance. 

A  judgment  creditor,  in  Oregon,  upon  the  docketing  of 
his  judgment,  has  a  lien  upon  all  the  real  property  of  the 
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jadgment  debtor  within  the  conniy,  as  a  secnrify  for  his 
debt.  (Or.  Code,  C.  P.,  sec.  266.)  Bat  snch  a  lien  cannot 
be  enforoedy  if  suflScient  personal  property  can  be  fonnd  to 
satisfy  the  jadgment.  (Id.,  sec.  273.)  Under  these  circnm- 
stanoes  if  it  appears  that  the  debtor  has  no  personal  property 
and  that  his  real  property,  with  the  combastible  improve- 
ments thereon,  is  not  more  than  sufficient  to  satisfy  the 
jadgment,  I  think  the  creditor  ought  to  be  regarded  as  hay- 
ing an  insnrable  interest.  Although  he  has  no  legal  or 
equitable  title  to,  or  interest  in  the  property,  he  certainly 
sustains  such  a  relation  thereto  that  any  injary  to  it  would 
cause  a  corresponding  loss  to  him;  and  nothing  more  than 
this  can  be  said  of  the  right  of  a  mortgagee,  mechanic,  or 
even  the  legal  owner  to  insure.  In  the  corpus  of  the  prop- 
erty insured  he  may  have  no  interest  or  estate,  but  he  has  a 
peccmiary  interest  in  its  preservation  and  may  sustain  a  loss 
by  its  destruction.  {Springfield  F.  d  M.  Ins.  Co.  v.  Allen^ 
43  N.  Y.  389.) 

But  when  the  judgment  debtor  has  personal  property  out 
of  which  the  judgment  can  be  made  or  when  the  real  prop- 
erty upon  which  it  is  a  lien  is  clearly  more  than  sufficient 
for  that  purpose,  is  the  judgment  creditor  thereby  precluded 
from  protecting  himself  by  insurance  against  possible  loss 
from  injury  to  his  securiiy  by  fire  ?  This  is  a  question  upon 
which  no  direct  decision  has  been  found,  except  the  one  in 
Orevemeyer  v.  8.  F.  Ins.,  Go.  supra.  But  upon  general  prin- 
ciples I  think  such  creditor  has  an  insurable  interest;  that 
is,  he  sustains  such  a  relation  to  the  subject  as  gives  him 
an  interest  in  its  preservation  against  fire.  The  law  gives 
the  judgment  creditor  a  lien  on  his  debtors'  real  property  as 
a  security  for  his  debt,  and  whatever  may  be  its  value  as 
compared  with  the  amount  of  the  debt,  if  this  value  is 
chiefly  or  even  partly  owing  to  the  buildings  thereon,  and  is 
therefore  liable  to  be  depreciated  by  fire,  the  creditor  sus- 
tains such  a  relation  to  the  property  that  he  may  insure 
against  loss  by  this  injuiy  to  his  security.  And  the  fact 
that  the  debtor  has  more  or  less  personal  property  at  the 
time  is  immaterial.  When  the  creditor  concludes  to  enforce 
his  j  udgmen t  this  personal  property  may  have  been  destroyed 
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or  disposed  of.  And  so,  if  the  real  property  to  which  the 
lien  extends,  and  upon  which  the  insarance  is  e£fected,  is 
then  of  much  greater  value  than  the  debt,  it  may  be  of  much 
less  value  before  the  creditor  levies  his  execution  upon  it. 
And,  Iq  the  mean  time,  if  it  should  be  injured  by  fire  he 
would  sustain  a  loss  which  he  ought  to  be  allowed  to  pro* 
tect  himself  against  by  insurance. 

But,  nevertheless,  the  lien  of  a  judgment  creditor  Is  a 
general  and  not  a  specific  one.  And,  although,  as  we  have 
seen,  circumstances  may,  in  particular  cases,  make  it  the 
same  in  effect  as  a  specific  lien,  these  are  not  to  be  pre- 
sumed, but  must  be  shown. 

*  The  contract  for  insurance  bein^  one  for  indemnity  only, 
it  follows  that,  while  the  judgment  creditor  may  insure  him* 
self  against  loss  by  injury  from  fire  to  the  whole  or  any  part 
of  his  security — the  property  upon  which  his  judgmentr  is  a 
lien — ^yet  before  he  can  recover  on  such  contract  as  for  a 
loss  sustained  by  the  peril  insured  against  it,  it  must  appear 
that  at  the  time  of  the  fire  the  amount  of  the  judgment  could 
not  have  otherwise  been  made  on  an  execution  against  the 
property  of  the  judgment  debtor.  If,  notwithstanding  the 
injury  to  debtor's  property  by  fire,  he  has  sufficient  left,  out 
of  which  the  judgment  may  be  made,  the  creditor  has  sus- 
tained no  loss,  and  can  recover  nothing  from  the  insurer. 
His  contract  was  against  loss  to  himself  by  fire,  not  his 
debtor. 

Now  the  complaint  in  this  case  is  silent  upon  this  point. 
True,  it  is  alleged  that  the  plaintiff  sustained  a  loss  by  the 
burning  of  the  warehouse.  But  as  that  conclusion  does  not 
necessarily  follow  from  the  premises,  the  allegation  is  not 
sufficient.  The  complaint  should  contain  a  statement  of  the 
facts,  showing  the  plaintiff's  right  to  recover.  And  as  his 
lien  was  prima  facie  b^  general  one,  on  all  the  judgment  debt* 
or's  real  property,  and  not  a  specific  one  on  this  warehouse 
only,  and  was  in  effect  conditioned  on  the  debtor's  want  of 
personal  property  to  satisfy  the  judgment,  the  complaint 
ought  to  show  how  the  plaintiff  sustained  a  loss  by  this 
fire — as  that  the  warehouse  was  all  the  property  of  the  judg- 
ment debtor  subject  to  execution,  or  that  what  was  left 
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would  not  more  tban  satisfy  the  remainder  of  the  jadg- 
ment. 

The  plaiDtiff  also  contends  that  the  defendant,  being  well 
aware  of  the  nature  of  his  interest  in  the  property  at  the 
time  he  effected  the  insurance  thereon,  is  now  estopped  to 
saj  that  he  had  not  an  insurable  interest  therein.  Condi- 
tions and  restrictions  contained  in  a  policy  may  be  consid- 
ered waived  by  a  knowledge,  on  the  part  of  the  insurer,  of 
facts  inconsistent  therewith.  In  such  case,  the  insurer  may 
be  estopped  to  insist  on  the  condition,  as  that  no  other  in- 
surance existed  on  the  property.  (Wood  on  F.  Ins.,  sec. 
498.)  But  a  contract  of  insurance,  entered  into  contrary  to 
law  or  public  policy,  is  sitnply  void,  and  neither  party  to  it 
is  estopped  from  showing  the  fact.  ''Otherwise  the  public 
law  and  policy  would  be  at  the  mercy  of  individual  interest 
and  caprice."  (In  re  Comslock^  3  Saw.  228.)  If  the  plaint- 
iff sustained  no  such  relation  to  this  property  as  entitled 
him  to  have  it  insured  against  injury  by  fire,  his  contract 
with  the  defendant  to  that  effect  was  a  mere  wagering  pol- 
icy, and  void,  as  being  contrary  to  public  policy. 

Bat  in  my  judgment,  the  plaintiff  was  entitled  to  insure 
the  property — he  had  a  pecuniary  interest  in  its  preserva- 
tion, and  might  protect  himself  against  possible  loss  by  its 
destruction.  His  was  not  a  wagering  policy,  as  his  right  to 
the  insurance  was  conditioned,  not  simply  on  the  destruc- 
tion of  the  property,  but  also  his  loss  thereby. 

However,  his  interest  being  that  of  a  judgment  creditor, 
an  injury  to  the  property  of  his  debtor  was  not  necessarily 
a  loss  to  him.  That  depended  upon  the  condition  in  which 
it  left  the  debtor.  If  he  still  had  sufficient  property  liable 
to  an  execution,  wherewith  to  satisfy  the  judgment,  the 
creditor  lost  nothing  by  the  fire.  So  far  as  appears,  be 
simply  insured  against  a  possible  loss,  which  he  was  for- 
tunate enough  not  to  sustain;  and  this  is  an  every-day  oc- 
currence. 

The  demurrer  is  sustained. 
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William  Knowlton  et  al.  v.  Phenes  Mibh  et  al. 

CXBOUIT  COUBT,  DiSTBIOT  OF  CaLIFOBIIIA. 

April  2,  1883. 

1.  SsPARATi  Pbopebtt  09  WiTE  UsED  BT  HtTSBANi).— Where  moneys  of  a 
nuurried  woman  are  habitcally  oollected  and  used  in  hia  basiness  by  the 
husband  for  a  series  of  years,  and  mixed  with  his  property,  without  any 
account  thereof  being  kept,  thus  giving  him  credit  in  his  business,  and 
there  is  no  specific  agreement  with  his  wife  for  repayment,  or,  that  the 
property  purchased  with  it  shall  be  hers,  the  moneys  so  used,  and  the 
goods  or  property  so  purchased,  become  his  for  the  purpose  of  paying 
his  debts. 

2.   A  MORTOAOB  BY  THB  HuSBAND  TO  SSCUBE  MONETS  OV  THE  WiTE  SO  Ck>L- 

LEGTED  AND  UsED,  kept  from  the  record  till  after  the  purchase  and  re- 
ceipt of  a  large  amount  of  goods  by  the  husband  and  his  son,  they  being 
at  the  time  largely  insolvent,  held  to  be  fraudulent  as  to  the  parties  sell- 
ing the  goods. 

3.  Fbaud  is  Geneballt  a  Question  ov  Fact,  to  be  determined  by  all  the 

circumstances  of  the  case. 

4.  Wife's  Separate  Pbopebtt. — A  wife  desiring  to  preserve  her  rights  in 

her  separate  property,  should  take  reasonable  care  to  keep  it  distinct 
from  her  husband's  business,  so  that  it  shall  not  become  the  means  of 
practising  fraud  upon  others. 

Before  Sawteb^  Circuit  Judge. 
David  Friedenrich,  for  complainants. 
Daniel  Titus,  for  defendants. 

Sawyeb,  Circuit  Judge,  delivering  an  oral  decision.  The 
bill  in  this  case  is  brought  for  the  purpose  of  having  appro* 
priated  to  the  payment  of  debts  certain  property  alleged  to 
have  been  fraudulently  mortgaged  and  transferred  to  Mrs. 
Mish,  the  wife  of  one  of  the  defendants.  Without  going 
into  them* fully,  a  brief  outline  of  the  facts  is  as  follows: 
In  December,  1879,  P.  Mish  &  Son,  a  firm  doing  business 
in  San  Francisco,  in  a  certain  line  of  merchandise,  was 
manifestly  insolvent — their  indebtedness  largely  exceeding 
their  assets.  In  that  month,  P.  Mish  executed  to  his  wife, 
a  mortgage  for  the  sum  of  fifty-four  thousand  dollars,  upon 
property,  which  was  already  subject  to  a  mortgage  for  a 
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large  amount — the  two  mortgages  being  more  than  sal- 
ficient  to  absorb  the  property.  The  alleged  indebtedness 
for  which  this  mortgage  was  given,  arose  from  rents  and 
sales  of  certain  separate  property  of  the  wife,  which  had 
been  given  to  her  by  her  brother  so  far  back  as  1863.  For 
years  the  husband  had  been  coUectiDg  the  rents  of  this 
property,  using  the  money  in  his  business,  and  for  the  sup- 
port of  his  family,  and  for  other  purposes,  and  no  book- 
account,  or  memorandum  of  it,  was  kept  by  either  party. 
At  the  date  mentioned,  Mr.  Mish  and  his  wife  figured  up 
the  amount,  which  they  claim  he  had  received  from  the  in- 
come of  her  property,  and  added  a  large  amount  to  it  as 
interest,  making  the  total  indebtedness  fifty-four  thousand 
dollars,  for  which  sum  the  mortgage  referred  to  was  exe- 
cuted. 

The  mortgage  was  not  put  on  record  at  the  time.  About 
the  time  of  its  execution,  the  younger  Mish  left  San  Fran- 
cisco for  New  York,  where  he  purchased  for  the  firm  from  va- 
rious parties,  upon  a  credit  of  several  months — four  months, 
I  believe — goods  to  the  value  of  sixty-three  thousand  dollars 
— bis  firm  being,  then,  undoubtedly,  insolvent,  it  being  in- 
debted to  an  amount  much  larger  than  the  value  of  all  its 
assets.  The  goods  were  purchased  during  the  winter  of 
1879-80,  and  immediately  shipped  to  San  Francisco.  In 
March,  1880,  soon  after  the  arrival  at  San  Francisco,  of  the 
last  of  the  goods,  Mrs.  Mish  put  her  mortgage  on  record. 
Immediately  afterwards,  a  suit  was  brought  on  behalf  of  a 
relative,  a  brother-in-law  of  Mrs.  Mish,  and  the  stock  in 
the  store  of  P.  Mish  &  Son  attached.  The  stock  was  sold 
under  execution  in  that  suit,  and  Mrs.  Mish  became  the 
final  purchaser;  she  having  in  the  mean  time  bought  up 
another  judgment  against  the  firm.  The  consequence  was, 
not  one  cent  of  this  indebtedness  of  sixty-three  thousand 
dollars  referred  to,  was  ever  paid,  and  these  complainants 
being  among  the  sufferers,  bring  this  suit  to  have  the  prop- 
erty covered  by  the  mortgage  to  Mrs.  Mish,  appropriated  to 
the  payment  of  their  debt.  The  defence  is,  that  this  is  the 
separate  property  of  Mrs.  Mish.  I  think  no  one  can  read 
the  testimony,  and  the  record  in  this  case/  without  being 
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satisfied,  that  these  transactions  are  fraudulent,  with  refer- 
ence to  these  creditors.  It  is  not  necessary  for  me  to  go  into 
a  discussion  of  the  subject,  it  would  be  unprofitable  to  do  so, 
but,  in  my  judgment,  it  is,  clearly,  manifest  from  the  facts, 
and  the  surrounding  circumstances  in  this  case,  as  to  these 
creditors,  that  this  transaction  between  Mish  and  his  wife 
was  fraudulent.  A  great  many  ear-marks  of  fraud  are  ap- 
parent. Fraud  cannot  usually  be  proved  directly.  It  is  a 
question  of  fact  to  be  inferred  from  the  surrounding  cir- 
cumstances. The  circumstances  in  this  case,  certainly,  jus- 
tify the  inference  of  fraud. 

It  is  highly  probable,  and  for  the  purposes  of  this  decis- 
ion I  shall  assume,  that  much  of  this  money  making  up  the  al- 
leged indebtedness  of  fifty-four  thousand  dollars,  was  income 
from  the  wife's  separate  property.  But  it  was  collected  by  the 
husband,  who  used  it  for  such  purposes  as  he  saw  fit — ^without 
any  specific  agreement  in  writing,  or  otherwise,  in  regard  to  it 
— ^no  accounts  or  traces  of  it  being  kept,  and  he  was  not 
called  upon  to  give  any  account  of  it,  until  the  time  when 
the  mortgage  was  executed  to  the  wife,  under  the  circum- 
stances named  many  years  after  its  collection  and  use;  and 
the  execution  of  the  mortgage  was  kept  secret  until  after 
the  delivery  of  the  last  goods  bought  in  New  York  by  the 
son.  The  attachment  referred  to  followed  so  quickly,  and 
under  such  circumstances,  as,  at  least,  to  suggest  a  suspicion 
of  co-operation,  and  information,  on  the  part  of  the  attach- 
ing creditor  not  possessed  by  other  creditors.  I  think  this 
point  in  the  case  comes  clearly  within  the  ruling -in  the  case 
of  Humea  y.  Scruggs,  94  U.S.  22-28,  where,  in  the  case  of 
such  a  use  of  a  wife's  property  as  is  here  shown,  under  sim- 
ilar circumstances,  it  was  held,  that  there  was  a  dedication 
of  the  money  on  the  part  of  the  wife  to  the  general  uses  of 
the  husband.  I  think  the  circumstances  in  this  case  show 
a  dedication  to  the  husband  by  the  wife  of  the  income  of 
her  property  collected  and  used  by  him,  so  far,  at  least,  as 
the  interests  of  these  creditors  are  concerned.  If  married 
women  desire  to  preserve  their  rights  of  property,  they 
should  take  reasonable  care  to  keep  it  separate,  and  in  such 


628  The  Mining  Debbis  Case.  [Gir.  Ct 

Opinion  of  the  Court — Sawyer,  C.  J.  [AprO, 

condition  as  not  to  mislead  those  dealing  with  their  hus- 
bands. They  should  so  manage  their  property,  as  not  to 
make  it  an  instrument  of  frand  upon  the  rights  of  others. 
There  must,  therefore,  be  a  decree  for  complainant^  in  con- 
formity with  the  prayer  of  the  bill. 


The  Mining  Debbis  Case. 

Edward  Woodruff  v.  North  Bloomfield  Gravel 

Mining  Company  et  al. 

CiBcurr  CouBT,  Distbict  of  Caufobnia. 
ApBm  9,  1883. 

1.  Multifariousness — ^Nuisance. — Several  parties  owning  extenaiTe  minei 

at  various  points  on  the  affluents  of  the  Yuba  River,  work  them  inde- 
pendently of  each  other  by  the  hydraulic  process,  dischargiDg  their 
waste  earth  and  other  debris  into  the  stream  whence  it  flows  down  into 
the  main  river,  wliere  the  debris  becomes  mingled  into  one  indistinguish- 
able mass,  passes  on,  and  is  deposited  along  the  course  of  the  river  in  the 
valley  below,  burying  valuable  lands  and  creating  a  public  and  p^jivate 
nuisance.  A  bill  in  equity  by  a  party  injured  against  all  the  parties  thus 
contributing  to  the  nuisance  to  enjoin  it,  is  not  demurrable  as  being 
multifarious,  or  for  a  misjoinder  of  parties,  defendant. 

2.  Same. — ^The  parties  thus  creating  the  nuisance  may  be  joined  in  equi^ 

both  on  the  ground  that  they  co-operate,  in  fact,  and  actually  contribute 
to  the  nuisance,  the  injury  being  the  single  result  of  the  action  of  the 
debris  combined  and  operating  together  long  before  it  reaches  the  place 
where  the  injury  is  effected.  Also,  on  the  ground  of  avoiding  a  multipli- 
city of  suits. 

3.  Nuisances — Parties— Tenant  in  common. — One  tenant  in  common  of 

land  injured  by  a  public  and  private  nuisance,  may  sue  to  enjoin  the 
nuisance,  without  making  his  co-tenant  a  party,  either  as  complainant, 
or  defendant. 

Before  Sawteb,  Circuit  Judge. 

Cr€m*ge  CadwaUader,  I.  S.  Belcher^  and  «7.  Norton  Pomeroy, 
for  complainant. 

W.  T.   Wallace,  S.  M.   WUson,  J.  K.  Byrne,  and  W.  C. 
Behher  for  defendants. 

Sawyer,  Circuit  Judge.     This  is  a  bill  brought  against  a 
number  of  hydraulic  mining  companies,  severallj  owning 
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mines  at  various  points  on  the  Yuba  river,  and  its  tributa- 
ries; and  working  them  independently  of  each  other,  to  re- 
strain them  from  discharging  the  gravel,  waste  earth,  and 
mining  debris  arising  from  working  their  several  mines  into 
the  streams. 

It  is  alleged,  generally,  that  complainant  has  been  for 
twenty-four  years,  and  that  he  is,  now,  the  owner  of  an  un- 
divided half  of  three  several  parcels  of  land,  situated  on 
Feather  river,  and  in  the  city  of  MarysviUe  on  the  Yuba 
river;  that  the  defendants,  severally,  own  large  mines  situate 
at  various  points  on  the  Yuba  river  and  its  affluents,  which 
they  are,  respectively,  working  by  the  hydraulic  process,  by 
means  of  which,  the  gravel,  waste  earth,  and  other  debris 
arising  therefrom,  are  discharged  into  the  several  streams 
on  which  the  mines  are  situated;  that  vast  quantities  of  this 
debris  are  carried  by  the  rapid  currents  of  the  waters  down 
the  various  streams  into  the  Yuba  river,  where  they  commin- 
gle before  reaching  the  valley,  and  after  thus  uniting  flow 
along  the  main  Yuba  through  the  valley  past  MarysviUe  into 
Feather  river,  thence  to  the  Sacramento,  making  large  de- 
posits along  the  courses  of  these  rivers,  which  have  buried 
from  two  to  fifty  feet  deep,  and,  utterly  destroyed,  forty 
thousand  acres  of  the  most  valuable  lands,  heretofore  culti- 
vated; and  made  it  necessary  to  the  citizens,  including  the 
complainant,  to  construct  levees  of  great  extent,  to  prevent 
the  remaining  lands  bordering  on  the  streams  mentioned 
from  being,  in  like  manner,  covered  up  and  destroyed;  that 
the  deposits  within  the  levees  have  already  raised  the  level 
of  the  beds  of  the  streams  many — in  some  cases  fifty — ^feet, 
and  that  the  constant  raisiug  of  the  level  of  the  beds  of  the 
streams,  and  the  lands  already  buried  in  the  debris,  renders 
it  necessary  to  constantly  increase  the  height  of  the  levees, 
at  great  expense  to  the  people,  and  the  complainant;  that 
the  navigation  of  Feather  river  has  been  greatly  obstructed 
by  these  deposits,  to  the  great  inconvenience  of  commerce 
and  navigation,  and  damage  to  the  complainant,  and  the 
public;  that  these  deposits  constitute  a  great  public  and 
private  nuisance,  which  nuisance  is  rapidly  increasing  and 
becoming  more  intolerable;  that  these  operations  of  defend- 
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ants  are  atill  oontinQed,  and  will  be  continued;  and  that  the 
destrnction  of  the  property  of  complainant  and  others,  will 
take  place,  and  irreparable  injury  result,  unless  the  defend- 
ants are  restrained  by  injunction. 

Defendants  demur  to  the  bill;  and  the  two  points  relied 
on,  are  misjoinder  of  defendants,  and  multifariousness  in 
this:  1.  That  each  defendant  is  pursuing  its  business,  sey- 
erally,  without  any  connection  with  the  other,  and  without 
any  joint  intent  or  joint  action;  that  the  cause  of  action  is 
distinct,  and  several,  as  against  each,  and  neither  the  de- 
fendants, nor  the  sereral  causes  of  action  can  be  joined  in 
the  same  suit.  2.  That  the  co-tenant  of  the  complainant  is 
a  necessary,  or,  indispensable,  party  to  the  suit;  and  that  the 
suit  cannot  be  maintained  without  making  him  a  party 
either  as  plaintiff,  or  defendant. 

After  a  very  careful  examination  and  analysis  of  the  nu- 
merous authorities  cited  on  the  first  point,  I  am  entirely 
satisfied,  that,  under  the  principles  of  equity  jurisprudence, 
as  established  in  England  and  the  United  States,  adopting 
that  system,  there  is  no  misjoinder  of  defendants;  and  that 
the  bill  is  not  multifarious  in  the  particulars  suggested. 

It  is  true,  that  each  defendant  is,  independently,  working 
its  own  mines,  without  any  conspiracy,  or  preconcert  of  un- 
derstanding, or  action,  with  the  others;  but  they  all  pour 
their  mining  ddms  into  the  several  streams,  which  they 
know,  must,  by  the  force  of  the  currents,  be  carried  down 
into  the  main  river,  where  they  must  commingle  into  one 
indistinguishable  mass  long  before  they  reach  the  point 
where  the  nuisances  complained  of  are  committed,  and  the 
damages  are  created.  This  commingling  of  the  ddnis  dis- 
charged into  the  various  streams  by  the  several  defendants, 
and  passing  on  to  work  the  destruction  alleged — this  aggre- 
gation of  waste  material,  which,  after  aggregation,  is  pre- 
cipitated upon  the  plains  below,  and  creates  the  nuisance,  is 
the  necessary  and  natural  consequence  of  the  action  of  the 
several  defendants;  and  they  must,  respectively,  be  pre- 
sumed to  know,  and  to  contemplate,  these  natural,  and 
known,  physically  necessary,  results.  The  nuisance  is  cre- 
ated by  the  joint  action  of  the  dd»i8  from  the  various 
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mines,  which  is  oombined,  and,  afterwards,  flows  on  together, 
long  before  it  reaches  the  lands  injured,  and  threatened,  and 
after  such  combination  creates  the  nusiauce  complained  of. 
There  is,  therefore,  a  co-operation  in  fact,  if  not  in  intent, 
of  these  several  defendants  in  the  production  of  the  nuisance. 
The  injury  is  the  joint  effect  of  acts,  originally,  several,  but 
combined  before  the  debris  is  precipitated  upon  the  lands 
below,  and  the  injury  is  effected;  and,  in  contemplation  of 
equity  it  constitutes  a  single  cause  of  action.  There  is  a 
common  interest  in  the  right  claimed  to  discharge  debria 
into  the  streams.  The  defendants  each  and  all  claim  a  com- 
mon, though  not  a  joint  right.  The  final  injury  is  a  single 
one — a  single  result  of  the  combined  operation  of  this  de- 
bria— and  all  the  defendants  co-operate  in  fact  in  produc- 
ing it.  No  damages  are  sought.  Only  equitable  relief  is 
demanded,  by  restraining  future  action — a  future  contribu- 
tion by  each  to  the  nuisance. 

In  Thrope  v.  Brximfiit^  8  L.  B.,  Ch.  Appeals,  656,  a  bill 
was  supported  against  several  parties  acting  individually, 
and  severally,  in  blocking  up  the  passage  to  an  inn,  by  load- 
ing and  unloading  wagons  in  it,  in  the  prosecution  of  their 
several  callings.  Lord  Justice  James  said:  ''Then  it  was 
said,  that  the  plaintiff  alleges  an  obstruction,  caused  by  sev- 
eral persons  acting  independently  of  each  other;  and  does 
not  show  what  share  each  had  in  causing  it.  It  is  probably 
impossible  for  a  person  in  the  plaintiff's  position  to  show 
this.  Nor  do  I  think  it  necessary  that  he  should  show  it. 
The  amount  of  obstruction  caused  by  any  one  of  them  might 
not,  if  it  stood  alone,  be  sufficient  to  give  any  ground  of  com- 
plaint, though  the  amount  caused  by  them  all  may  be  a  se- 
rious injury.  Suppose  one  person  leaves  a  wheelbarrow 
standing  on  a  way,  that  may  cause  no  appreciable  inconven- 
ience, but  if  a  hundred  do  so,  that  may  cause  a  serious  in- 
convenience, which  a  person  entitled  to  use  the  way  hca  a 
right  to  prevent;  and  it  is  no  defense  to  any  one  person  among 
the  hundred  to  say,  that  what  he  does  causes  no  damage  to 
the  complainant.**  A  decree  granting  a  perpetual  injunction 
in  the  case  was  affirmed.  In  my  judgment,  the  present  case 
is  a  much  stronger  one  for  sustaining  the  bill.   The  nuisance 
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in  that  case  was  not,  so  clearly,  a  joint  single  e£fect  of  the 
acts  of  defendants  co-operating  together  as  that  in  this.  In 
that  case  what  each  one  did,  continued  distinct  and  separate, 
and  could  be  readily  ascertained,  though  the  share  of  the 
damages  might  be  indefinite.  In  this  the  deposits  are  com- 
mingled and  indistinguishable,  before  the  nuisance  is  com- 
mitted, and  the  action  affecting  the  nuisance  is  joint. 

Chapman  v.  PdmeT^  77  N.  Y.  56,  expressly  recognizes  the 
rule,  that  ''an  equitable  action  will  lie  to  restrain  parties 
who  severally  contribute  to  a  nuisance,"  while  it  holds  that 
they  cannot  be  joined  in  an  action  at  law.  So  does  Crosdg 
V.  LigJUowler,  3  L.  R.  Eq.  279,  and  Duke  of  Bticdeugh  v.  Cbi'- 
ran,  6  Macph.  214.  See  White  y.  Jameson,  18  L.  B.  Eq.  303. 
Keyea  ▼.  LUOe  York  Q.  W.  &  W.  Co.,  53  Cal.  724,  it  most  be 
admitted,  decides  the  exact  question  now  under  considera- 
tion in  favor  of  the  defendants;  and  I  cannot  overlook  that 
case.  With  all  proper  deference  to  the  court  rendering  the 
decision,  I  am  compelled  to  say,  that  I  think  the  importance 
of  the  distinction  between  proceedings  at  law  and  in  equity, 
with  reference  to  the  question  involved,  and  the  facility  with 
which  a  court  of  equity  can  adjust  its  decrees,  so  as  to  meet 
every  requirement  of  justice,  either  did  not  attract  due  at- 
tention, or  was  not  duly  appreciated.  There  is  a  very  great 
difference  between  seeking  to  recover  damages  at  law,  for 
an  injury  already  inflicted  by  several  parties,  acting  inde- 
pendently of  each  other,  and  restraining  parties  from  com- 
mitting a  nuisance,  or  from  contributing  to  create,  or 
increase,  a  nuisance  in  the  future.  In  equity  the  court  is 
not  tied  down  to  one  particular  form  of  judgment.  It  can 
adapt  its  decrees  to  the  circumstances  in  each  case,  and  give 
the  proper  relief  as  against  each  party,  without  reference  to 
the  action  of  others,  and  without  injury  to  either.  Each  is 
dealt  with,  with  respect  only  to  his  own  acts,  either  as 
affected  or  unaffected  by  the  acts  of  the  others.  It  is  not 
necessary  for  the  purpose  of  prevention  of  future  injury,  to 
ascertain  what  particular  share  of  the  damages  each  defend- 
ant has  inflicted  in  the  past,  or  is  about  to  inflict  in  the  fu- 
ture. It  is  enough  to  know  that  he  has  contribnted,  and  is 
continuing  to  contribute  to  a  nuisance,  without  ascertaining 
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to  what  extent,  and  to  restrain  him  from  coniribnting  at 
all.  Bat  if  otherwise,  I  do  not  perceive  why  the  propor- 
tion of  the  injury  inflicted  by  each  may  not  be  ascertained 
when  practicable,  and  the  decree  adapted  to  give  a  proper 
remedy  as  to  each.  The  greater  elasticity  in  the  forms  and 
modes  of  proceedings  in  equity,  enables  the  court  to  so  mold 
its  decrees,  as  to  meet  the  special  circumstances  of  each  de- 
fendant, and  thus  do  entire  justice  to  many  parties,  under 
circumstances  wherein  a  judgment  at  law  would  be  wholly 
inadequate — circumstances  which  would  render  it  imprac- 
ticable to  unite  them  in  one  action  in  that  form  of  proceed- 
ing. And  this  is  the  foundation  of  the  well-established 
distinction  between  law  and  equity,  with  reference  to  the 
joinder,  and  non-joinder,  of  parties  in  the  same  proceeding. 
The  very  object  of  establishing  courts  of  equity,  was  to  fur- 
nish a  tribunal  adapted  to  do  complete  justice  in  complex 
oases,  often  involving  many  parties  in  which  the  courts  of 
law,  by  reason  of  their  restricted  powers  resulting  from  their 
modes  of  proceeding,  could  not  afford  adequate  relief.  No 
inconvenience,  or  additional  costs,  can  result  to  the  several 
defendants  in  this  suit  from  being  joined  with  others,  who 
also  contribute  to  the  same  nuisance  by  originally  independ- 
ent action — action  in  its  inception  and  first  stages  several, 
but  ultimately  co-operating  to  produce  the  nuisance.  On 
the  contrary,  it  is  convenient  to  dispose  of  it  in  one  case, 
and  the  costs  are  diminished  to  each  individual,  rather  than 
increased  by  a  single  suit.  The  costs  can  be  apportioned 
in  equity,  if  proper,  and  the  administration  of  justice  is 
thus  facilitated.  In  fact,  it  is  the  only  adequate  mode  of 
proceeding  in  cases  like  this.  In  my  judgment,  the  decis- 
ion in  Keyes'  case  is  not  in  accordance  with  the  principles 
of  equity  jurisprudence  in  England,  or  generally,  in  the 
United  States,  as  established  by  the  authorities.  I  also  re- 
gard the  case  as  substantially  overruled  by  the  present  su- 
preme court  in  the  subsequent  case  of  HiUman  v.  Newington, 
57  Cal.  56.  It  is  true,  the  case  of  Keyes  was  not  mentioned 
by  the  court  in  its  opinion  in  the  latter  case;  but  it  was  the 
principal  case  cited,  and  relied  on  by  counsel. 
The  case  of  Keyes  could  not  have  been  overlooked  by  the 
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court,  and  there  does  not  appear  to  haye  been  any  attempt 
to  distiDgnish  it;  and  it  seems  to  me,  to  be  ntterlj  incon- 
sistent with  the  decision  in  HiUtnan  y.  Newingion^  and  to 
have  been,  in  effect,  overraled  by  the  latter  case.  The  dif- 
ference between  these  cases  is  only  in  circumstanoe,  not  in 
principle.  The  action  in  the  latter  case  was  for  diyersion 
of  water  by  several  defendants,  each  acting  independently. 
It  was  both  an  action  at  law,  for  damages,  by  a  party  enti- 
tled to  a  specific  amount  of  water,  and  also  a  snit  in  equity, 
to  restrain  the  diversion  complained  of.  The  point  most 
strongly  pressed  in  the  supreme  court  was  the  alleged  mis- 
joinder. The  court  says:  ''Each  of  them  (the  defendants) 
diverts  some  of  the  water.  And  the  aggregate  reduces  the 
volume  below  the  amount  to  which  the  plaintiff  is  entitled, 
although  the  amount  diverted  by  any  one  would  not.  It  is 
quite  evident,  therefore,  that  without  unity,  or  concert  of 
action,  no  wrong  could  be  committed;  and  we  think  that  in 
such  a  case,  all  who  act  must  be  held  to  act  jointly.  *  *  * 
It  does  not  seem  to  us  that  the  defendant's  answer,  that  each 
one  of  them  is  acting  independently  of  eveiy  other  one, 
shows  that  the  wrong  complained  of  is  not  the  result  of  their 
joint  action;  and  if  it  does  not,  the  answer  in  that  respect 
is  insufficient  to  constitute  a  defense.^*  The  judgment  at 
law  was  modified  so  as  to  apportion  the  damages  and  coeU 
equally  among  the  defendants;  and  affirmed  as  to  the  injunc- 
tion. Even  the  action  aJt  law  was  tkua  sustained.  If  in  that 
case,  ''all  who  act  must  be  held  to  act  jointly,*'  and  "the 
wrong  complained  of  is  the  result  of  their  joint  action,**  I 
cannot  perqeive  why,  for  the  purpose  of  equitable  jurisdic- 
tion, the  same  consequences  should  not  follow  in  the  Keyes 
case,  and  in  the  case  now  under  consideration.  In  this  case 
the  action  of  any  one  defendant,  or  any  one  of  many  other 
miners,  alone,  might  not,  and  probably  would  not,  produce 
any  appreciable  effect  at  complainant's  locality,  or  occasion 
the  slightest  nuisance  or  injury. 

In  that  case  is  it  not  '*  quite  "  as  "evident,  therefore,  thai, 
without  unity  or  concert  of  action,  no  wrong  could  be  com- 
mitted"? and  is  it  not  equally  a  case,  where  "all  who  act 
must  be  held  to  act  jointly  "  ?   If  not,  why  not  ?   It  devolves 
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upon  those  who  maintain  the  oontraiy  to  clearly  show  why 
not. 

So  BlaiadeU  ▼•  Stephens,  14  Nev.  22,  was  a  combined  suit 
at  law,  to  recover  damages,  which  had  already  resulted  from 
a  nuisance,  and,  in  eqnity,  to  restrain  its  continuance.  The 
two  defendants,  Sessions  and  Stephens,  each  separately, 
and  independently  of  the  other,  allowed  water  to  run  from 
his  lands  upon  the  lands  of  the  plain  tiffis,  the  combined 
action  of  which  injured  plaintiffs  ditch,  which  consti- 
tuted the  nuisance  complained  of.  There  was  a  joirit  judg- 
ment for  the  damages,  and  an  injunction.  On  appeal,  the 
supreme  court  held,  that  the  acts  of  each  party  being  inde- 
pendent of  the  other,  there  was  no  joint  liability  at  law; 
and  reversed  the  judgment,  and  ordered  a  new  trial.  Upon 
a  petition  for  rehearing,  it  was  insisted  that  it  was  a  proper 
case  for  equitable  relief,  even  if  the  judgment  at  law  could 
not  be  maintained.  And  upon  a  re-examination  of  the  case, 
the  court  finally  held,  in  accordance  with  the  authorities, 
that  there  could  be  no  joint  recovery  at  law,  for  the  dam- 
ages, but  that  it  was  a  proper  case  for  an  injunction;  and 
remanded  the  case  with  directions,  that,  if  the  damages 
should  be  remitted  within  fifteen  days,  the  decree  for  an 
injunction  should  stand.  That  case  is  exactly  in  point, 
also,  and  shows  that  this  case  is  a  proper  one  for  an  injunc- 
tion, although  there  may  not  be  a  right  to  recover  joint 
damages  at  law — that  there  is  no  misjoinder  of  parties,  and 
no  multifariousness  in  equity.  That  case,  also,  fully  an- 
swers the  question  so  confidently  propounded  by  defend- 
ants' counsel,  whether,  had  this  case  been  brought  in  a 
state  court,  where  law  and  equity  are  administered  in  the 
same  case,  at  law,  for  damages,  and  in  equity  for  an  in- 
junction, and  been  transferred  to  this  court  and  divided 
into  two  suits  according  to  its  practice,  this  court  would 
have  dismissed  the  action  at  law  for  misjoinder  of  defend- 
ants, but  have  retained  the  equity  branch,  notwithstanding 
the  objection  on  the  ground  of  misjoinder  and  multifarious- 
ness? This  is  just  what  the  supreme  court  of  Nevada  did, 
even  without  dividing  the  case  into  two  suits.    There  are 
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many  other  authorities,  not  necessary  to  mention,  tending 
more  or  less  strongly  and  directly,  to  the  same  conclnsion* 

I  also  think  this  bill  maintainable  against  all  the  defend- 
ants on  the  jurisdictional  ground  of  avoiding  a  multiplicity 
of  suits.     There  is  a  common  interest,  a  common,  though 
not  joint,  right,  claimed;  and  the  action  on  the  part  of  all 
the  defendants  is  the  same,  in  contributing  to  the  common 
nuisance.    The  rights  of  all  involve  and  depend  upon  iden- 
tically the  same  questions,  both  of  law  and  fact.     It  is  one 
of  the  class  of  cases,  like  bills  of  peace,  and  bills  founded 
on  analogous  principles,  where   a  single  individual  may 
bring  a  suit  against  numerous  defendants,  where  there  is 
no  joint  interest,  or  title,  but  where  the  questions  at  issue, 
and  the  evidence  to  establish  the  rights  of  the  parties,  and 
the  relief  demanded,  are  identical.     Without  analyzing  and 
discussing  the  numerous  cases  upon  the  subject  separately, 
this  case  appears  to  me  to  be  clearly  within  the  principle 
stated  in,  and  established  by  the  foUowiDg,  and  many  other 
authorities  that  might  be  cited.    (1  Pomeroy's  Eq.,  sec.  256- 
269,  and  notes.    In  this  and  the  preceding  sections,  Pro- 
fessor Pomeroy  clearly  analyzes  and  satisfactorily  classifies 
the  cases  on  this  subject.     Mayor  of  York  v.  Pilkinion^ 
1  AtL  283-284;  Sheffield  Water  Works  v.  Yeomans,  L.  B.,  8 
Oh.  8,  11;  Ware  v.  Howard,  U  Ves.  28-^3;  Board  of  Sup. 
v.  JDeyoe,  77  N.  Y.  219;  Schuyler  Fraiui  Cases,  17  N.T.  592; 
Ce^ii.  P.  B.  B.  Co.  v.  Dyer,  1  Saw.  650;  Oairm  v.  Chew,  2 
How.  642;  and  Oliver  v.  PiaU,  3  Id.  412.) 

In  Chines  v.  Chew,  the  supreme  court  of  the  United  States 
says:  ''It  is  well  remarked  by  Lord  Cottenham,  in  Camp- 
hell  V.  Mackay,  7  Sim.  564,  and  in  1  My.  &  G.  603,  '  to  \kj 
down  any  rule,  applicable  universally,  or  to  say,  what  con- 
stitutes multifariousness,  as  an  abstract  proposition,  is, 
upon  the  authorities,  utterly  impossible.'  Every  case  musi 
he  governed  by  its  oum  circumstances;  and  as  these  are  as 
diversified  as  the  names  of  the  parties,  the  court  must  exer- 
cise a  sound  discretion  on  the  subject.  Whilst  parties  should 
not  be  subject  to  expense  and  inconvenience,  in  litigating 
matters  in  which  they  have  no  interest,  multiplicity  of  suits 
sliOuM  he  avoided,  hy  uniting  in  one  hiU  all  who  have  an  interest 
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in  the  principal  matter  in  controversy y  though  the  interest  may 
have  arisen  under  distinct  contracts.'* 

And  this  is  substantially  repeated  in  Oliver  v.  Piatt,  3 
How.  412.  Thus  it  is  seen,  that  there  is  no  iron,  inelastic 
rule,  on  the  snbjeot  of  mnltifariousness;  but  ''every  case 
mnst  be  governed  by  its  own  circumstances/'  and  the  court 
must  exercise  a  sound  discretion  on  the  subject.  Are  not  all 
these  defendants  "interested  in  the  principal  matter  in 
controversy"?  Nay,  in  the  only  matter  in  controversy? 
Are  not  the  law,  and  the  facts  and  the  evidence  to  establish 
the  controlling  facts,  and  the  relief  demanded  against  each, 
identical  as  to  all  ?  Then,  why,  under  the  injunction  of  the 
supreme  court,  should  they  not  all  be  united  in  one  bill  for 
the  purpose  of  avoiding  a  multiplicity  of  suits?  In  my 
judgment,  if  the  bill  does  not  present  a  case  precisely  like 
any  other  found  in  the  books,  it,  nevertheless,  presents  one 
within  the  principles  laid  down;  and  one  that  a  court  of 
equity,  in  the  exercise  of  a  sound,  judicial  discretion,  is  re- 
quired to  entertain — one  that  it  can  not  rightfully  or  prop- 
erly refuse  to  entertain.  It  violates  none  of  the  limita- 
tions suggested  in  Gaines  v.  Chew,  It  will  not  subject  the 
different  parties  to  ''expense  or  inconvenience  in  litigating 
matters  in  which  they  have  no  interest,"  but  a  "multiplicity 
of  suits"  is  avoided  by  joining  the  several  defendants,  all  of 
whom  are  interested  in  the  only  controversy  in  the  action. 
The  controlling  facts  are  the  same;  the  evidence  to  establish 
them  is  identical;  the  right  claimed,  and  the  questions  of 
law,  are  one  and  the  same;  the  same  relief  is  asked  against 
all;  they  all  contribute  to  the  same  nuisance  complained  of, 
and  there  can  be  no  more  inconvenience,  and  little  more 
expense  in  determining  all  the  rights  of  all  the  parties  in 
one  suit,  than  would  be  required  in  each  suit  in  determin- 
ing them  in  several  independent  suits.  The  expense  to 
each  individual  will  be  greatly  diminished.  While  to  re- 
quire the  complainant  to  pursue  each  defendant  separately 
would  be  to  put  upon  him  a  burden  so  impracticable,  and 
onerous,  as  to  amount  to  an  absolute  denial  of  justice.  If 
each  contributor  to  the  nuisance  must  be  sued  separately, 
then  there  is  no  adequate  remedy  for  such  an  injury.    The 
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locality  of  the  nuisanoe  is  the  common  point,  like  the  point 
of  convergeDce  in  an  hour-glass,  upon  which  the  preTiously 
aggregated  results  of  the  originally  independent  acts  of  the 
several  defendants  concentrate,  and  jointly  operate,  and 
from  which  the  joint  effects  again  radiate,  and  distribute 
themselves  upon  all  within  the  reach  of  their  influence.  I 
can  perceive  no  sound  reason  in  the  established  principles 
of  equity  jurisprudence  and  practice,  why  two  or  more  of 
the  parties  injured  by  the  common  nuisance,  should  not  be 
permitted  to  unite,  and  two  or  more  of  those  co-operating 
to  commit  it,  should  not  be  joined  in  one  suit,  to  redress 
the  injury,  and  enjoin  a  continuance,  or  increase  of  the  nui- 
sance, thus  in  common  inflicted,  and  in  common  sustained. 
To  my  mind  this  bill  presents  a  much  stronger  case  for 
joinder  of  all  the  defendants,  than  Oainea  v.  Chew,  Oliver  v. 
FiaUy  Dyer  v.  C7.  P.  22.  22.  Co.,  or  indeed,  a  large  majority, 
if  not  all,  of  the  oases  to  be  found  in  the  books  establish- 
ing the  role  invoked.  As  counsel  for  complainant  well  ob- 
served, if  there  is  found  in  the  books  no  precedent  pre- 
cisely like  the  case  in  hand,  in  all  its  circumstances,  it  must 
be  because  no  case,  except  that  of  Keyes,  exactly  like  it 
has  been  presented  to  the  courts  for  adjudication,  and  the 
time  and  the  occasion  have  now  come  to  make  one.  I  think 
the  bill  Dot  demurrable,  on  the  ground  of  misjoinder  of  de- 
fendants or  multifariousness. 

I  am  satisfied,  also,  that  the  complainant  is  entitled  to 
maintain  the  suit  without  joining  his  co-tenant,  or  making 
him  a  defendant.  His  interest,  his  estate,  is  several. 
There  is  but  a  unity  of  possession.  His  interest,  or  estate, 
is  capable  of  being  injured,  and  he  is  entitled  to  have  it 
protected  from  irreparable  injury,  whatever  course  his  oo- 
tenant  may  see  fit  to  pursue.  He  claims  nothing  against 
his  co-tenant.  The  co-tenant  is  not  an  indispensable  party 
to  a  determination  of  his  rights.  In  this  state,  both  before 
the  code,  under  the  common  law  rules,  and  after  the  adop- 
tion of  the  code,  by  express  provision  carrying  the  former 
rule  into  it,  it  was  settled  that  tenants  in  common  could  sue 
alone.  In  Ooodetumgh  v.  Warren,  5  Saw.  497,  a  suit  to 
quiet  title,  it  was  held  that  one  tenant  in  common,  made  a 
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defendant,  could  remove  the  case  from  a  state  court  to  the 
circuit  court  of  the  United  States,  on  the  ground  that  there 
was  a  controyersy  wholly  between  him  and  the  plain tifif, 
which  could  be  fully  determined,  as  between  them,  without 
the  presence  of  other  parties. 

The  same  ruling  was  made  in  Fields.  Loztmsdale,  1  Deady, 
289.  In  DerU  v.  Turpin,  2  John.  &*  H.  139,  and  in  South- 
em  y.  Beynotda^  12  Law  Bep.  (L.  T.  B. )  [75],  it  was  held, 
that  a  co*tenant  in  the  right  to  the  use  of  a  trade-mark, 
might  maintfldn  a  bill  to  restrain  its  use  without  joining,  or 
making  his  co-tenant,  a  party.  In  Payne  y.  Hook,  7  Wall. 
431,  it  was  held,  that  one  of  the  heirs  of  an  estate  could 
maintain  a  bill  against  an  administrator  and  his  sureties,  to 
obtain  relief  against  fraudulent  proceedings;  for  an  account, 
and  for  her  share  of  the  estate,  without  making  the  other 
heirs  parties  to  the  bill.  The  other  heirs  were  named  in  the 
bill,  but  it  was  not  stated  of  what  state  they  were  citizens. 
The  court  says:  ''It  can  neyer  be  indispensable  to  make 
defendants  of  those  against  whom  nothing  is  alleged,  and 
from  whom  no  relief  is  asked.  A  court  of  equity  adapts  its 
decrees  to  the  necessities  of  each  case."  (432.)  The  pres- 
ent case  is  a  stronger  one  for  permitting  the  co-tenant  to  sue 
alone,  as  there  is  no  account  in  which  others  are  interested, 
required.  But  this  point  is  fully  settled  by  the  supreme 
court  of  the  United  States  in  Mtmssippi  and  Missouri  Bail- 
road  Co.  y.  Ward,  2  Black,  485.  The  suit  was  brought 
by  Ward,  a  tenant  in  common  of  three  steamboats,  to  en- 
join a  nuisance,  without  making  his  co-owners  parties  com- 
plainant, or  defendants.  Says  the  supreme  court  in  decid- 
ing the  case:  ''Ward  was  the  part  owner  of  these  steam- 
boats— and  commander  of  one  of  them — navigating  the  river 
in  successive  trips  between  St.  Louis  and  St.  Paul;  and 
which  boats,  the  complainant  alleges,  were  much  injured 
and  delayed  by  the  bridge,  which  he  avers  is  a  great  ob- 
struction to  navigation — amounting  to  a  prominent  nuisance. 
It  is  insisted  thai  Ward  cannot  sue  alone,  and  could  only  come 
he/ore  the  court  jointly  with  the  other  part  owners  of  the  vessels 
injured  and  delayed.  He  seeks  no  damages  by  his  bill,  but 
only  an  abatement  of  the  nuisance,  as  a  preventive  remedy 
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against  future  injury  and  delay.  A  bill  in  equity  to  abate  a 
public  nuisance  filed  by  one,  who  has  sustained  damages, 
has  succeeded  to  the  former  mode  in  England  of  an  informa- 
tion in  chancery,  prosecuted  on  behalf  of  the  crown,  to 
abate,  or  enjoin  the  nuisance,  as  a  preventive  remedy.  The 
private  party  sues,  rather  as  a  public  prosecutor,  though  on 
his  own  account;  and  unless  he  shows  that  he  has  sustained, 
and  is  still  sustaining,  individual  damage,  he  cannot  be 
heard.  He  seeks  redress  of  a  continuing  trespass  and  wrong 
against  himself,  and  acts  in  behalf  of  all  others,  who  are,  or 
may  be  injured;  nor  in  tliere  more  neoeaaity  for  joining  paari- 
nets  in  the  proBeciUion,  than  there  is  for  his  joining  in  the  suU 
any  other  person,  as  complainant,  who  has  sustained  injury. 
Gibbons  on  Dilapidation,  402."  This  decision  exactly 
covers  the  point  under  consideration,  and  is  authoritative. 
None  of  the  points  of  the  demurrer  relied  on  are  tenable. 

The  demurrer  to  the  bill  must,  therefore,  be  overruled, 
and  it  is  so  ordered,  with  leave  to  answer  on  or  before  the 
next  rule  day  of  this  court. 


The  People  of  the  State  of  Califoenia  ex  bel. 
Charles  G.  Bunkeb  v.  Pagifig  Mail  Steam- 
ship Company. 

CiBcurr  CouBT,  Distbiot  of  Calefosnia. 

Apbil  16,  1883. 

Constitutional  Law — Regulation  or  Comhercb. — Section  2955  of  the 
political  code  of  California,  bo  far  as  it  requires  the  payment  of  serenty 
cents  for  each  passenger,  inspected  to  ascertain  if  he  is  afflicted  with 
leprosy,  coming  into  the  United  States  by  sea,  and  imposing  a  fine  for 
non-payment  upon  the  owners  and  consignees  of  the  vessel  bringing  the 
passengers,  is  unconstitutional  and  void. 

Before  Sawteb,  Circuit  Jadge. 
W.  W.  JUoirotv,  Esq.,  for  Charles  G.  Bunker. 
MiUon  Afidros,  Esq.,  for  defendant. 
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Sawyeb,  Ciroait  Judge,  deliveriDg  an  oral  decision.  This 
is  a  demurrer  to  the  complaint.  The  action  is  brought  to 
recover  eight  thousand  dollars,  fees  claimed  to  be  due  the 
state  immigration  commissioner  for  inspection  of  passen« 
gers.  The  political  code  of  the  state  of  Oalifornia  pro- 
vides for  the  inspection  of  all  passengers  who  arriye  in  this 
state  from  foreign  countries  b j  steamer,  or  other  vessels,  for 
the  purpose  of  ascertaining  whether  any  one  or  more  of  such 
passengers  are  a£B[icted  with  elephantiasis  or  leprosy;  and 
provides  that  the  owner,  captain,  or  consignee  of  the  vessel 
shall  pay  to  the  commissioner  who  makes  the  inspection  the 
sum  of  seventy  cents  for  each  passenger  so  inspected^ 
whether  he  is  found  to  be  suffering  from  this  disease  or  not. 
It  is  also  provided  that  the  excess  so  collected  over  four 
thousand  dollars  and  expenses,  as  compensation  for  the 
commissioner,  shall,  when  required  for  the  purpose,  be  paid 
into  the  treasury  of  the  state,  for  the  purpose  of  building  a 
place  where  the  persons  afflicted  with  this  disease  shall  be 
kept  and  taken  care  of,  so  that  they  shall  not  come  in  con- 
tact with  the  other  people  of  the  state. 

It  is  contended  that  this  provision  of  the  code  is  uncon- 
stitutional; that  it  interferes  with  the  regulation  of  com- 
merce. 

I  am  unable  myself  to  distinguish  the  case  here  presented 
from  that  of  the  People  of  the  State  of  New  Yorky  Plaintiffs  in 
En*or^  V.  Ihe  Campagnte  Ginirale  Ti^ansattantique^  decided  a 
few  days  ago  by  the  supreme  court  of  the  United  States. 
It  seems  to  me  that  that  decision  covers  this  case  precisely. 
In  the  head  notes  of  that  decision  it  is  stated  that  a  New 
York  state  statute  imposed  a  tax  of  one  dollar  on  every 
passenger  from  a  foreign  country  brought  into  New  York 
upon  vessels,  under  what  is  called  an  inspection  law,  which 
authorizes  passengers  to  be  inspected  with  reference  to  their 
being  criminals,  paupers,  lunatics,  orphans,  or  infirm  per- 
sons, liable  to  become  a  public  charge,  with  a  view  of  pre- 
venting such  persons  from  coming  into  the  state,  and  with 
a  view  of  returning  them  to  the  country  from  which  they 
came.  This  tax  was  levied  to  pay  the  expense  of  inspection, 
and  for  such  other  purposes  as  might  be  provided.    The 
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statate  is  held  to  be  a  regulation  of  commerce  within  the 
exclusive  power  of  congress .  In  the  head  notes  is  the  fol- 
lowing language:  "  The  tax  is  not  relieved  from  this  consti- 
tutional obligation  by  saying,  in  the  title  of  the  statate,  that 
it  is  in  aid  of  a  law  called  an  inspection  law,  which  author- 
izes passengers  to  be  inspected  with  reference  to  their  being 
criminals,  paupers,  lunatics^  orphans,  or  infirm  persons 
liable  to  become  a  public  charge." 

The  title  of  the  New  York  statute  is:  ''An  act  to  raise 
money  for  the  execution  of  the  inspection  laws  of  the  state 
of  New  York."  The  first  section  provides:  "  There  shall  be 
levied  and  collected  a  duty  of  one  dollar  for  each  and  every 
alien  passenger  who  shall  come  by  vessel  from  a  foreign  port 
to  the  port  of  New  York,  for  whom  a  tax  has  not  heretofore 
been  paid,  the  same  to  be  paid  to  the  chamberlain  of  the 
city  of  New  York  by  the  master,  owner,  agent,  or  consignee 
of  every  such  vessel  within  twenty-four  hours  after  the  entry 
thereof  into  the  port  of  New  York."  In  the  decision  in  the 
case  referred  to  I  find  the  following:  "  The  argument  mainly 
relied  on  in  the  present  case  is«  that  the  new  statute  of  New 
York,  passed  after  her  former  statute  had  been  declared 
void,  is  in  aid  of  the  inspection  latos  of  the  state.  This  argu- 
ment is  supposed  to  derive  support  from  another  statute 
passed  three  days  earlier,  entitled  'An  act  for  the  inspection 
of  alien  emigrants  and  their  effects  by  the  commissioners  of 
emigration.* " 

The  fact  that  there  are  two  different  statutes  makes  no 
difference.  One  refers  to  the  other,  and  they  are  to  be  con- 
strued together  as  one  statute.  In  its  decision  the  court 
goes  on  to  say:  "This  act  empowers  and  directs  the  com- 
missioners of  emigration  '  to  inspect  the  persons  and  effects 
of  all  persons  arriving  by  vessels  at  the  port  of  New  York 
from  any  foreign  country,  as  far  as  may  be  necessary,  to 
ascertain  who  among  them  are  habitual  criminals,  or  pau- 
pers, lunatics,  idiots,  or  imbeciles,  or  deaf,  dumb,  blind, 
infirm,  or  orphan  persons,  without  means  or  capacities  to 
support  themselves,  and  subject  to  become  a  public  charge, 
and  whether  their  persons  or  effects  are  affected  with  any 
infectious  or  contagious  disease,  and  whether  their  effecte 
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contain  any  criminal  implements  or  oontriyances.'  ^  ^  ^ 
These  two  statutes,  construed  together,  it  is  argued,  are 
inspection  laws  within  the  meaning  of  article  1,  section  10, 
clause  2,  of  the  constitution  of  the  United  States,  to  wit: 
'No  state  shall,  without  the  consent  of  congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may 
be  absolutely  necessary  for  executing  its  inspection  laws.'" 

Then  the  court  goes  on  to  discuss  the  question,  and  holds 
that  this  is  not  an  inspection  law  within  the  meaning  of  the 
constitutional  provision;  that  the  inspection  laws  refer  to 
the  importation  of  goods  and  not  to  passengers.  The  court 
then  proceeds:  '*  It  is  apparent  that  the  object  of  these  New 
York  enactments  goes  far  beyond  any  correct  view  of  the 
purpose  of  an  inspection  law.  The  commissioners  are  *  to 
inspect  all  persons  arriving  from  any  foreign  country  to  as- 
certain who  among  them  are  habitual  criminals,  or  paupers, 
lunatics,  idiots,  or  imbeciles,  *  ^  *  ox  orphan  persons, 
without  means  or  capacity  to  support  themselves,  and  sub- 
ject to  become  a  public  charge.' " 

The  object  of  the  statute  of  this  state  is  substantially  the 
same,  to  provide  for  the  inspection  of  passengers  to  ascer- 
tain whether  any  of  them  have  a  particular  disease. 

* 'Another  section,"  the  court  says,  ''provides  for  the  cus- 
tody, the  support,  and  the  treatment  for  disease  of  these 
persons,  and  the  retransportation  of  criminals.  Are  these 
inspection  laws?  Is  the  ascertainment  of  the  guiU  of  a 
crime  to  be  made  by  inspection?  In  fact,  these  statutes 
differ  from  those  heretofore  held  void  only  in  calling  them 
in  their  caption  '  inspection  laws,'  and  in  providing  for  pay- 
ment of  any  surplus,  after  the  support  of  paupers,  crimi- 
nals, and  diseased  persons,  into  the  treasury  of  the  United 
States — a  surplus  which,  in  this  enlarged  view  of  what  are 
the  expenses  of  an  inspection  law,  it  is  safe  to  say,  will 
never  exist.  A  state  cannot  make  a  law  designed  to  raise 
money  to  support  paupers,  to  detect  or  prevent  crime,  to 
guard  against  disease,  and  to  cure  the  sick,  an  inspection 
law,  within  the  constitutional  meaning  of  that  word,  by  call- 
ing it  so  in  the  title.'*    Bo  if  you  christen  it  a  police  regula- 


644  People  t;.  Pacific  Mail  Steamship  Oo.  [Cir.  Ct 

opinion  of  the  Court — Sawyer,  G.  J.  [April* 

tioDi  or  by  any  other  name,  it  will  make  no  difference.  It 
is  not  an  inspection  law. 

The  present  case  comes  precisely  within  this  case  referred 
to,  in  my  view.    I  dispose  of  it  upon  that  ground. 

These  acts  alleged  in  the  complaint  in  this  case,  hare 
occurred  since  the  third  day  of  Augusti  1882.  But,  in  the 
case  referred  to,  the  court  intimates  that  congress  has  passed 
a  law  which,  if  it  did  not  coyer  these  oases  before,  cuts  up 
this  whole  subject  by  the  roots.  In  the  decision  it  is  stated: 
"  Since  the  decision  of  this  case  in  the  circuit  court,  con- 
gress has  undertaken  to  do  what  this  court  has  repeatedly 
said  it  alone  had  the  power  to  do.  By  the  act  of  August  3, 
1882,  entitled  'An  act  to  regulate  immigration,'  a  duty  of 
fifty  cents  is  to  be  collected,  for  every  passenger  not  a  citi- 
zen of  the  United  States,  who  shall  come  to  any  port  within 
the  United  States,  by  steam  or  sail  vessel,  from  a  foreign 
country,  from  the  master  of  said  vessel  by  the  collector  of 
customs.  The  money  so  collected  is  to  be  paid  into  the 
treasury  of  the  United  States,  and  to  constitute  a  fund  to 
be  called  the  immigrant  fund,  for  the  care  of  immigrants  ar- 
riving in  the  United  States,  and  the  relief  of  such  as  are  in 
distress.  The  secretary  of  the  treasury  is  charged  with  the 
duty  of  executing  the  provisions  of  the  act  and  with  super- 
vision over  the  business  of  immigration.  No  more  of  the 
fund  so  raised  is  to  be  expended  in  any  port  than  is  col- 
lected there.  This  legislation  covers  the  same  ground  as 
the  New  York  statute,  and  they  cannot  co-exist.'' 

Under  that  decision,  I  think  that  this  provision  of  the 
political  code  of  California,  is  uuconstitutional,  and  the  de- 
fendants are  not  liable  to  pay  the  amount  named,  seventy 
cents,  for  the  passengers  examined,  or  the  fine  imposed  for 
non-payment. 

The  demurrer  is  sustained,  and  judgment  will  be  entered 
for  defendants  on  the  demurrer. 
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Pacifio  Coast  Mining  and  Milling  Company  v. 
James  Spabgo  et  al.    Same  v.  L.  Figk  et  al. 

ClBOUIT  GOTTBTy   D18TBIOT  OF  CaUVOBNIA. 

Apbil  16, 1883. 

1.  Patent  to  Lands  Embracing  Mines.— Where  a  patent  to  lands  Is  iesued 

by  the  United  States,  it  carries  all  mines  in  the  lands  patented,  to  which 
no  right  has  attached  at  the  time  the  patent  issnes. 

2.  Patent — Collatsilal  Attack. — The  validity  of  a  patent  cannot  be  ques- 

tioned collaterally^  in  an  action  to  recover  the  land  patented. 

3.  Patent  Relates  to  Entry. — Where  a  purchaser  enters  and  pays  for  a 

tract  of  public  lands,  receiving  a  certificate  of  purchase  therefor,  the 
patent,  subsequently  issued  in  pursuance  of  such  certificate,  relates  to, 
and  takes  effect  from,  the  date  of  the  entry, 
i.  Reservation  in  Patent  of  Right  to  Work  a  Mine. — ^Where  a  pat- 
ent to  public  land,  reserves  the  right  of  a  proprietor  of  a  mining  vein  or 
lode,  to  extract  and  remove  his  ore  therefrom,  should  it  be  found  to  pen- 
etrate, or  intersect,  the  lands  granted  by  the  patent,  the  reservation  re- 
fers only  to  parties  who  are  proprietors  at  the  time  when  the  right  of  the 
patentee  attaches  to  the  land,  or  the  date  of  the  entry,  or  patent. 

Before  Sawteb,  Circuit  Jadge. 

Garher^  TlwmUm  dk  Bishop,  and  F.  W.  CoU,  for  plaintiff. 

C.  W.  Cross,  for  defendants. 

Sawyeb,  Circuit  Judge.  In  the  first  case,  tlie  grantor  of 
plaintiff  entered  and  paid  for  the  land  described  in  the  com- 
plaint, at  the  rate  of  one  dollar  and  twenty-five  cents  per 
acre,  at  the  proper  land  office,  and  received  his  certificate 
of  purchase  on  December  19,  1874.  In  pursuance  of  his 
purchase,  a  United  States  patent  in  the  usual  form  issued 
to  him  on  September  6,  1876.  In  March,  1880,  the  grant- 
ors of  defendants  located,  in  the  usual  way,  a  gold-bearing 
quartz  lode,  under  the  surface  on  the  land  in  question, 
*  which  they,  and  the  defendants,  worked  under  ground,  by 
means  of  a  tunnel  extended  into  it  from  without  the  bound- 
aries of  the  land.  Defendants  claim  title  under  this  mining 
location.  The  patent  to  the  plaintiff's  grantor  contained 
the  clause :  ''  Subject  to  any  vested  and  accrued  water  rights 
for  mining,  agricultural,  manufacturing,  or  other  purposes, 
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and  rights  to  ditches  and  reservoirs  used  in  connection  with 
such  water  rights,  as  may  be  recognized  and  acknowledged 
by  the  local  customs,  laws,  and  decisions  of  courts;  and, 
also,  subject  to  the  right  of  the  proprietor  of  a  vein  or  lode^ 
to  extract  and  remove  his  ore  therefrom,  should  the  same  be 
found  to  penetrate,  or  intersect,  the  premises  herAy  granted  tu 
provided  by  law.^^  Defendants  insist  that  the  mine,  subse- 
quently located,  is  embraced  in  this  provision,  ^'also  sub- 
ject to  the  rights  of  the  proprietor  of  a  vein  or  lode,  to 
extract  and  remove  his  ore  therefrom,  should  the  same  be 
found  to  penetrate  or  intersect  the  premises  hereby  granted 
as  provided  by  law."  The  language  of  exception,  strictly 
construed,  seems  to  refer,  only,  to  mines  located  outside  the 
lands,  which,  by  their  dip  or  inclination,  penetrate,  or  in- 
tersect the  land  patented,  and  not  to  mines  discovered,  and 
located  within  it. 

But  however  this  may  be,  the  language  certainly  does  not 
mean,  parties  claiming  to  be  '*  proprietors,"  who  locate 
mines  after  the  issue  of  the  patent,  but  only  persons  who 
are  *'  the  proprietors"  of  mines  at  the  time  when  the  pa- 
tentee's rights  attached.  When  the  patent  issues,  it  covers 
everything  embraced  in  the  land  to  which  no  prior  right 
has  attached,  otherwise  the  patent  would  not  have  reserved 
the  rights  of  "  the  proprietor  of  a  vein,"  but  would  have  re- 
served the  vein  itself.  There  can  be  no  rights  of  a  *'  pro- 
prietor," to  reserve  unless  there  is  a  proprietor  who  has 
rights  to  protect,  at  the  time  the  reservation  is  made.  The 
patent  passed  the  entire  title  as  against  any  subsequent 
locator,  and  that  being  so,  no  legal  right  could  be  acquired 
against  the  patentee  by  a  subsequent  location.  No  man 
could  become  the  proprietor  of  a  mine  already  granted,  ex- 
cept by  purchase  from  the  grantee.  The  patent  cannot  be 
attacked  collaterally  in  this  action.  The  land  officers  were 
charged  with  the  duty  of  ascertaining  whether  the  lands  • 
were  subject  to  be  patented  or  not,  and  their  determination 
is  conclusive,  at  least,  in  this  action.  The  case  of  Steel  v. 
St.  Louis  Smelting  and  Refining  Co.,  decided  at  the  present 
term  of  the  supreme  court,  is  emphatic  on  this  point.  But 
the  same  principle  has  been  established'  by  numerous  prior 
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decisions  of  that  court.  ,  (Smelting  Co.  y.  Kemp,  104  U.  S. 
636;  Quinby  v.  Cordan,  Id.  426;  Moore  v.  Bobbins,  96  Id.  530; 
Shepley  v.  Cotoan,  91  Id.  330;  Johnson  v.  Towsley,  13  WaM. 
72;  Vance  v.  Burbank,  101  U.  S.  519.)  lu  the  other  case 
against  Fick  ei  al.,  the  grantor  of  the  pli^ntiff  entered  the 
land,  paid  for  it,  and  received  his  certificate  of  purchase  on 
December  19,  1874. 

The  mining  location  of  defendants  was  made  August  14, 
1875,  while  the  patent  issued  upon  the  certificate  of  pur- 
chase is  dated  September  6,  1876.  The  difference  between 
this  and  the  other  case  is,  that  in  this  case  the  mining  loca- 
tion was  made  after  the  entry  and  payment  for  the  land,  but 
before  the  patent  issued;  while  in  the  other,  the  mining 
location  was  not  made  till  after  the  patent  issued.  But  this 
can  make  no  difference  in  the  rights  of  the  parties.  The 
purchaser  became  the  equitable  owner  of  the  land  the 
moment  he  entered  and  paid  for  it,  and  received  his  certifi- 
cate of  purchase.  From  that  time  the  United  States  had 
no  real  interest  in  the  land.  It  only  held  the  dry  legal  title 
in  trust  for  the  purchaser,  pending  the  usual  necessary  de- 
lay in  issuing  patents,  and  the  patent  only  perfected  the 
title,  the  right  to  which  had  already  vested.  Lands  cease 
to  be  public  lands  when  entered  and  paid  for.  (People  v. 
Shearer,  30  Cal.  648;  Owynne  v.  Niswanger,  15  Ohio,  368; 
Astrom  v.  Hammond,  3  McLean,  108;  VarroU  v.  Perry,  4 
Id.  26;  Carroll  v.  Saffbrd,  3  How.  441;  Withei'spoon  v.  Dun- 
can, 4  Wall.  210,  219;  Hughes  v.  United  States,  Id.  323;  U. 
M.  &  ML  Co.  V.  Danberg,  2  Saw.  455.) 

When  the  patent  finally  issues  it  attaches  itself  to  the 
entry,  and  relates  to  the  date  of  the  entry.  It  is  regarded 
for  the  purpose  of  protecting  the  rights  of  the  patentee 
against  parties  seeking  to  acquire  intervening  rights,  as  if 
issued  at  the  date  of  the  entry.  The  entry  and  patent  are 
#  regarded  as  one  title.  (Bagnell  v.  Broderick,  13  Pet.  450, 
451;  Gibson  v.  Chateau,  13  Wall.  93;  Shepley  v.  Cowan,  91 
U.  S.  337;  Smelting  Co.  v.  Kemp,  104  Id.  647;  Hayner  v. 
Stanley,  8  Saw.  225.)  The  title  of  the  plaintiff  dates  from 
the  date  of  the  entry  and  payment,  and  not  from  the  date 
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of  the  patent;  and  the  reservation  in  the  patent  relates  to 
that  date,  and,  therefore,  antedates  the  mining  location  of 
tBe  defendants.  The  plaintiff  in  each  case  has  the  legal 
title  to  the  mine,  as  well  as  the  land,  and  is  entitled  to  re- 
cover the  lode  from  which  it  has  been  ousted,  and  it  is  so 
ordered. 


A.  Balfoub  et  al.  v.  E.  L.  Sullivan,  Colleotob. 

GiBGurr  CouBT,  District  of  Califobhu. 
Apbil  16, 1883. 

1.  Duties — Shbinkaob  ik  Wsioht. — ^Where  a  cargo  of  coke,  imported  frooi 

Wales,  by  reason  of  evaporation  of  the  moisture  contained  in  it  doling 
the  voyage,  weighed  several  tons  less  than  when  shipped:  Heid,  that 
duties  could  only  be  legally  collected  on  the  actual  weight  at  the  time  of 
the  importation,  and  not  on  the  weight  shown  by  the  invoice. 

2.  Regulation  of  the  Secretary  or  the  Treasury. — A  regulation  of  tibe 

secretary  of  the  treasury,  that  duties  shall  be  collected  according  to  tiie 
invoice,  unless  the  importer  accounts,  by  proofs,  for  the  discrepancy  be- 
tween the  amount  shown  by  the  invoice  and  the  actual  weight  at  the 
time  of  importation,  is  no  defense  to  an  action  to  recover  the  duties  ex- 
acted from  the  importer  on  the  difference  between  the  amount  actually 
imported,  and  the  amount  shown  by  the  invoioe  to  have  been  shipped. 

Before  Sawteb,  Cirooit  Judge. 

Charles  Page,  for  plain  tifis. 

Ikare,  United  States  attorney,  for  defendant. 

Sawyer,  Circuit  Judge.  The  plaintiffs,  Balfour,  Guthrie 
&  Co.,  in  January,  1882,  imported  into  San  Francisco,  from 
Cardiff,  Wales,  a  cargo  of  coke,  which,  upon  its  arrival  and 
entry,  was  duly  examined  and  weighed^  by  the  proper  cus- 
tom house  officers;  and  was  found,  and  so  reported,  to  act- 
ually weigh  one  thousand  and  ninety-nine  tons,  four  centals 
two  quarters,  and  twenty-six  pounds*  The  weight,  as  set 
forth  in  the  invoice  which  accompanied  the  importation, 
was  one  thousand  one  hundred  and  forty-six  tons,  and  six- 
teen centals.  The  amount  of  duties  payable  on  the  weight 
shown  by  the  invoice,  is  one  thousand  one  hundred  and 


Dist.  Cal.]  Balfoxtb  t;.  Sullivan.  649 

1883.]  Opinion  of  the  Goart^-Sawyer,  0.  J. 

thirty  dollars  and  fifty  cents;  while  that  payable  according 
to  the  actual  weight  is  one  thonsand  and  eighty-five  dollars 
and  fifty-nine  cents — ^making  a  difference  of  forty-fonr  dol- 
lars and  ninety-one  cents.  The  collector  demanded  and 
collected  the  amount  due  according  to  the  weight  shown  by 
the  invoice,  instead  of  the  actual  weight,  which  sum  was 
paid  by  plaintiffs  under  protest,  in  order  to  obtain  posses- 
sion of  the  coke.  The  importers  appealed  to  the  secretary 
of  the  treasury,  who  affirmed  the  action  of  the  collector; 
and  this  action  is  brought  to  recover  the  excess  of  forty- 
fonr  dollars  and  ninety-one  cents,  so  collected,  on  the 
ground  that  duties  could  only  be  legally  collected  upon  the 
weight  of  the  coke  actually  imported.  Coke  is  a  porous 
substance,  subject  to  change  in  condition,  by  increase  of 
weight  in  a  moist,  and  decrease  in  a  dry,  atmosphere.  Arti- 
cle 632,  of  the  regulations  of  the  treasury  department, 
adopted  in  1874,  is  as  follows:  ''No  allowance  will  be  made 
in  the  estimate  of  duties  for  lost  or  missing  articles  or 
packages  appearing  on  the  invoice,  unless  shown  by  proof 
satisfactory  to  the  collector  and  naval  officers,  not  to  have 
been  originally  laden  on  board,  or  to  have  been  lost  or  de- 
stroyed, by  accident,  during  the  voyage." 

The  proofs  required  by  the  foregoing  regulation  were  not 
made  by  plaintiffs,  they  insisting  that  no  proofs  were  requi- 
site under  the  law,  other  than  the  amount  of  coke  actually 
imported  into  the  United  States. 

The  case  does  not  appear  to  fall  within  the  language  of 
the  regulation.  There  were  no  ''articles  or  packages  ap- 
pearing on  the  invoice  lost  or  missing,"  nor  was  it  claimed 
that  there  were.  The  coke  shown  by  the  invoice  was  all 
*' originally  laden  on  the  vessel,"  and  none  of  it  was 
lost  or  destroyed  by  accident  during  the  voyage.  So  it  was 
impossible  to  make  the  required  proof  had  it  been  neces- 
sary. Yet  the  whole  amount  of  weight  was  not  in  fact  im- 
ported. The  diminution  in  weight  is  believed  to  have 
resulted  from  evaporation  of  moisture  in  the  coke.  In 
Marriott  v.  Brune,  9  How.  619,  a  case  of  importation  of 
sugar  which  had  lost  largely  in  weight  by  drainage,  the  du- 
ties on  the  invoice  weight  were  collected;  but  the  supreme 
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court  held  that  duties  could  only  be  collected  on  the  weight 
actually  received.  Says  the  court:  **  The  general  principle 
applicable  to  such  a  case  would  seem  to  be,  that  revenue 
should  be  collected  only  from  the  quantity  or  weight  that 
arrives  here;  that  is,  what  is  imported,  for  nothing  is  im- 
ported till  it  comes  within  the  limits  of  a  port."  *  *  * 
''As  to  imports,  they  therefore  can  cover  nothing  which  is 
not  actually  brought  into  our  limits.  That  is  the  whole 
amount  which  is  entered  at  the  custom  house;  that  is  all 
which  goes  into  the  consumption  of  the  country;  that,  and 
that  alone,  is  what  comes  in  competition  with  our  domestie 
manufactures;  and  we  are  unable  to  see  any  principle  of 
public  policy  which  requires  the  words  of  the  act  of  con- 
gress to  be  extended,  so  as  to  embrace  more.  *  *  * 
A  deduction  must  be  made  from  the  quantity  shipped 
aboard,  whenever  it  does  not  all  reach  the  United  States, 
or  we  shall,  in  truth,  assess  here  what  does  not  exist  here. 
The  collection  of  reveuue  on  an  article  not  existing,  and 
never  coming  into  the  country,  would  be  an  anomaly,  a 
mere  fiction  of  law,  and  is  not  to  be  countenanced  where 
not  expressed  in  acts  of  cougress,  nor  required  to  enforce 
just  right." 

"  It  is  also  the  quantity  actually  received  here,  by  which 
alone  the  importer  is  benefited.  It  is  all  he  can  sell  again 
to  customers.  It  is  all  he  can  consume.  It  is  all  he  can 
re-export  for  drawback."  (9  How.  632.  Affirmed  in 
United  States  v.  Southmayd,  Id.  646.)  The  same  rule  was 
upheld  in  regard  to  brandy  in  Latarence  v.  CastaeU,  13  Id. 
488.  So  the  weight  of  tea,  as  actually  imported,  was 
adopted  as  the  proper  basis  for  collecting  duties,  in  Vniled 
States  V.  Nash,  4  Oliff.  107.  See,  also,  Schuckard  v.  Lcao- 
rence,  3  Blatchf.  397. 

But  if  the  case  is  within  the  terms  of  the  regulation,  it  is 
difficult  to  see  where  the  secretary  obtains  authority  to  re- 
quire what  the  statute  does  not.  Is  it  not  enough,  that  it 
affirmatively  appears  what  amount  of  goods  is  actually 
brought  into  the  United  States,  without  showing  why  more 
was  not  imported?  As  was  well  said  by  counsel,  ''the 
cause,  and  not  the  fact  of  non-importaiiQu,  is  made  the  ground 
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of  relief  from  the  impost  to  the  merchant."  Duties  are 
levied  under  the  statute,  and  the  decision  of  the  supreme 
court  construing  the  statute  upon  the  amount  of  goods  actu- 
ally imported;  and  when  it  is  shown  what  amount  is,  in 
fact,  actually  imported,  the  importer,  certainly,  cannot  be 
required  by  regulations  of  the  secretary  to  show  affirma- 
tiyely  why  he  did  not  import  more,  as  a  condition  of  being 
relieved  from  paying  duties  upon  goods,  which  it  appears 
he  did  not,  in  fact,  import.  Some  express  authority  should 
be  shown  for  establishing  such  a  burdensome  rule.  In 
many  cases  it  would,  doubtless,  be  impossible  for  the  im- 
porter to  shoW|  affirmatively,  what  had  become  of  his  goods; 
and  if  it  appears  that  they  have  not  been  imported,  that 
should  be  sufficient.  At  all  events,  independent  of  some 
act  of  congress  to  the  contrary,  if  an  importer,  under  such 
a  rule,  adopted  for  the  convenience  of  the  department,  is 
compelled  to  pay  duties,  against  his  protest,  on  goods  never 
imported,  the  rule  cannot  avail  as  a  defense  to  an  action  to 
recover  the  money  thus,  wrongfully,  exacted.  The  only 
statute  cited,  as  justifying  the  regulation,  is  section  251, 
B.  S.,  which  provides  that  the  secretary  of  the  treasury 
''shall  prescribe  forms  of  entries,  oaths,  bonds,  and  other 
papers,  and  rules  and  regulations,  not  inconsistent  toUh  law, 
to  be  used  under  and  in  execution  and  enforcement  of  the 
various  provisions  of  the  internal  revenue  laws,  or  in  carrying 
out  the  provisions  of  law  relating  to  raising  revenue  from 
imports,  or  to  duties  on  imports."  This  certainly  does  not 
authorize  the  collection  of  duties  on  goods  not  in  fact  im- 
ported, unless  the  importer  of  goods  shows,  affirmatively, 
why  he  did  not  import  more.  Nor  does  it  authorize  a 
regulation  which  shall  prevent  an  importer  from  recovering 
moneys  illegally  exacted  from  him  on  goods  never  imported. 
To  thus  adopt  a  rule  by  which  duties  are  collected  on  goods 
Bot  imported,  when  under  the  statute  only  duties  on  goods, 
in  fact,  imported  are  authorized  to  be  collected,  would  be 
to  adopt  a  regulation  *'  inconsistent  with  the  law."  Section 
2921  of  the  revised  statutes  expressly  provides  that  ''if  on 
the  opening  of  any  package  a  deficiency  of  any  article  shall 
be  found  on  examination  by  the  appraisers,  the  same  shall 
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be  certified  to  the  collector  on  the  inToice,  and  an  allow- 
ance for  the  same  shall  be  made  in  estimating  the  duties." 
And  section  2920  provides  for  weighing  and  measuring 
when  there  is  a  deficiency.  The  importer  is  not  required 
by  the  statute  to  show  why  there  is  a  deficiency,  or  how  it 
occurred,  as  a  condition  of  not  paying  duties  on  more  goods 
than  he  has,  actually,  imported.  He  is  entitled  under  the 
statute  to  the  exoneration,  upon  the  fact  of  deficiency  ap- 
pearing. Other  penalties  are  provided  by  law  for  certain 
cases.  (See  Chray  y.  Lawrence^  2  Blatchf.  117;  Lening  y. 
Maxwell,  Id.  126.)  No  other  statute  authorizing  such  a 
rule,  or  the  exaction  of  the  duties  sued  for  has  been  brought 
to  the  notice  of  the  court. 

I  think  plainti£fs  entitled  to  recover  the  amount  claimed, 
and  judgment  will  be  entered  accordingly. 


INDEX. 


ADMIRALTY. 

1.  Collision.— Damages  decreed  against  a  Teaiel  overtakinci;  another  vessel 

for  not  keeping  ont  of  her  way.    Simpson  v.  Spreekels,  229. 

2.  Pleadings. — New  matter  in  an  answer  constituting  a  defensive  allegation 

should  be  articled  and  pleaded  separately,  and  not  blended  with  the  re- 
sponse to  any  article  of  the  libel.     The  Whistler,  233. 

3.  Exceptions. — Exceptions  to  an  answer  for  insufficiency  and  impertinence 

are  taken  for  entirely  different  causes,  and  therefore  they  ought  not  to 
be  taken  to  the  same  matter  either  conjunctively  or  disjunctively.    Id. 

4.  Pilot  Service — ^Place  of  Tender  of. — A  state  may  permit  or  require  its 

pilots  to  tender  their  services  to  inward-bound  vessels  at  a  greater  dis- 
tance from  the  shore  than  three  miles,  or  the  outward  limit  of  the  pilot 
ground.    Id, 

5.  Idem— Offer  OF,  when  Sufficient. — The  bark  WhisUerwM  approaching 

the  mouth  of  the  Columbia  river,  with  intent  to  enter  and  load  there  as 
soon  as  one  of  the  three  pilot  tugs  stationed  there  should  come  out  to  her 
without  orders  to  go  elsewhere;  and  being  met  by  one  of  said  tugs  with- 
out such  orders,  she  was  taken  in  tow  thereby  and  went  in,  but  on  the 
day  before,  and  while  she  was  standing  off  and  on  about  thirty  miles  from 
the  bar,  she  was  hailed  by  an  Oregon  schooner  pilot,  who  tendered  his  ser- 
vices to  pilot  her  in,  which  were  refused,  ffeld,  that  the  vessel  was ' '  bound 
in  the  river,"  within  the  meaning  of  the  statute  giving  full  pilotage  for  the 
offer  and  refusal  of  such  services,  and  having  afterwards  gone  in,  the 
'  libellant  became  entitled  to  such  pilotage.    Id, 

6.  Collision. — Where  a  steamer  and    schooner   came  into   collision,  the 

schooner  having  been  seen  approaching  a  mile  and  a  half  distant,  the 
steamer  was  held  to  be  in  fault  and  liable.  Steamef  Ancon  v.  Thompsorij 
334. 

7.  Foo  OR  Haze  and  Smoke. — ^The  night  being  foggy,  or  hazy,  or  both,  it 

was  the  duty  of  the  steamer  to  moderate  her  speed,  and  blow  her 
whistle.    Id, 

8.  Inexcusable  Neouoenoe. — ^If  the  schooner  was  seen  from  the  steamer  at 

a  distance  of  a  mile  and  a  half,  the  negligence  on  the  steamer  in  not 
keeping  out  of  the  way  was  inexcusable.    Id. 

9.  Foa. — ^In  the  condition  of  the  atmosphere  in  this  case,  there  was  no  fault 

in  the  schooner  in  not  discovering  the  steamer  at  an  earlier  period  of 
time.    Id, 

10.  Ko  Fault  is  Schooner. — Under  the  circumstances  in  this  case,  it  was  not 
a  fault  in  the  schooner,  to  put  her  helm  hard-a-port  at  the  time  she  did, 
nor  was  she  in  fanlt  in  other  respects.    Id, 
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11.  Chabter-partt — ^Detention — ^Liabiutt  or  Chabtekeb. — ^Wli««  tiie 
voyage  described  in  the  charter-party  wsa  a  Toyage  "  to  San  Francisco* 
or  as  near  thereto  as  the  vessel  can  safely  get,"  and  the  cargo  was  to  be 
delivered  "alongside  of  any  craft»  steamer,  floating  depot,  wharf,  or  pier, 
as  may  be  directed  by  the  consignees,"  and  the  consignees  named  a  wharf 
to  which,  by  reason  of  its  crowded  state,  the  vessel  conld  not  enter  for  a 
time  greater  than  that  within  which,  by  other  provisions  in  the  charter- 
party,  the  discharge  was  to  be  effected  after  it  had  been  commenoed: 
Held,  that  the  charterer  was  liable  for  the  detention.  WUUams  v.  Tkeo- 
hald,U5. 

AT.ARKA. 

1.  SpntiTS  Ain>  Wine — ^Introduction  of,  into  Alaska. — ^By  the  act  of 

March  3,  1873  (17  Stat.  530),  the  introduction  of  spiritaons  liquors  and 
wine  into  Alaska  is  absolutely  prohibited,  subject  to  the  power  of  the 
war  department  to  permit  such  introduction  for  the  use  of  the  aimy 
therein;  and,  setMe,  that  section  2  of  the  Alaska  act  of  Jane  27,  1868 
(15  Stat.  240;  sec.  1954  R.  S.),  which  gave  the  president  "  power  to  re- 
strict and  regulate  or  to  prohibit  the  importation  and  use  of  *  *  * 
distilled  spirits"  into  Alaska,  is  still  so  far  in  force,  notwithstanding  tibe 
passage  of  said  act  of  March  3,  1873,  as  to  authorize  him  to  permit  the 
introduction  of  said  spirits,  but  not  wine,  as  a  regulation  of  the  subject 
United  StaUs  v.  Stephens,  117. 

2.  Atteupt  to  Introduce  Spirituous  Liquors  into  Alaska. — ^By  section 

20  of  the  act  of  June  30,  1834  (4  Stat  729),  extended  over  Alaska  by  the 
act  of  March  3,  1873,  supra,  it  was  made  a  crime  to  attempt  to  introduce 
spirituous  liquors  or  wine  into  Alaska:  ffeld,  that  a  person  resident  in 
Alaska,  who  ordered  one  hundred  gallons  of  whiskey  to  be  shipped  to  him 
at  Alaska,  by  a  wholesale  dealer  in  San  Francisco  who  had  the  whiskey 
on  hand  and  for  sale,  with  intent  to  introduce  the  same  into  Alaska,  was 
not  guilty  of  such  attempt,  because  he  had  done  no  act  to  aocomplish 
his  illegal  intent  of  which  the  law  will  take  cognijsanoe — ^the  offer  to  par- 
chase  the  liquor,  and  even  the  purchase  itself,  being  acts  preparatory 
and  indifferent  in  their  character.    Id, 

3.  Same. — Semble,  that  a  criminal  attempt  to  introduce  liquor  into  Alaska 

cannot  be  committed  unless  the  act  done  in  pursuance  of  the  Ul^al  in- 
tent is  performed  after  the  liquor  is  brought  so  near  some  point  or  place 
of  "the  mainland,  islands,  or  waters"  of  the  district  as  to  nsnder  it 
convenient  to  introduce  it  from  there,  or  to  make  it  manifest  that  such 
was  the  present  purpose  of  the  parties  concerned.    Id* 

ASSESSMENT. 
See  Gabnisbment,  1;  Mining  Ck>BF0RATi0N,  3. 

BROKER. 

I.  Sale  of  Real  Propertt  bt  a  Broker. — A  contract  to  sell  real  property 
for  a  commission  is  performed  when  the  broker  procures  a  person  who  is 
able  to  pay  for  the  same,  to  enter  into  a  valid  contract  to  purchase  upon 
the  terms  proposed,  or  when  he  induces  such  person  to  offer  to  pay  for  the 
property  and  take  a  conveyance  thereof  upon  being  allowed  a  reasonable 
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time  to  examine  the  title  thereto,  which  offer  is  refused  by  the  owner, 
on  the  gromid  that  the  time  allowed  the  broker  within  which  to  effect 
the  Bale  is  about  to  expire.     WcUwm  v.  Brooks^  316. 

BURDEN  OF  PROOF. 

1.  Custom  Dittibs — Smttogling — Condemnation  of  Peoperty  Seized. — 
Where  a  quantity  of  opium  was  seized  by  officers,  the  burden  of  proof  is 
on  the  claimant  to  show  that  the  property  seized  was  of  domestic  manufac- 
ture, and  not  liable  for  custom  duties;  and  if  he  fails  to  explain  the  diffi- 
culties of  the  case  by  the  production  of  proofs  within  his  power  to  pro- 
duce, *' condemnation  follows  from  the  defects  of  testimony  on  the  part 
of  such  claimant."  And  where  the  claimant  has  it  in  his  power  to  pro- 
duce the  best  and  most  satisfactory  evidence  to  repel  the  presumption) 
which  the  law  has  raised  against  him,  and  he  omits  to  do  so,  and  con- 
tents himself  with  the  weaker  evidence,  the  presumption  is  "turnedi 
against  him  that  the  highest  and  best  evidence  going  to  the  reality  and 
truth  of  the  transaction  would  not  be  favorable  to  the  defence."  United 
Stales  V.  Opium f  129. 

CANDIDATES  FOR  OFFICE— PLEDGES. 

1.  Disqualification  by  Reason  of  Pledges  of  Candidates  for  Office. — 
Assuming  that  the  citizens  of  San  Francisco  are  authorized,  through  their 
representatives,  constituting  the  board  of  supervisors,  to  lawfully  fix  the 
price  of  the  water  furnished  by  The  Spring  Valley  Water  Works  to,  and 
purchased  by,  the  city  and  its  inhabitants,  the  fact  that  candidates  for 
the  office  of  supervisors  pledged  themselves  to  the  people,  in  accordance 
with  the  requirements  of  the  resolutions  of  the  public  meeting  nominat- 
ing them  before  the  election,  does  not  disqualify  the  supervisors  elected 
upon  such  pledges  from  acting  in  fixing  the  price  of  water.  Spring  Val- 
ley Water  Works  v.  BartleU,  555. 

CERTIFICATE  OF  DEPOSIT. 

1,  Damages  for  the  Detention  of  Certificate  of  Deposit. — ^The  defend- 
ants unlawfully  detained  a  certificate  of  deposit  of  the  value  of  two 
thousand  dollars  from  the  plaintiff:  Held,  that  the  plaintiff  was  entitled 
to  recover  damages  for  such  detention  equal  to  legal  interest  on  the  value 
of  the  certificate  from  the  date  of  the  demand  therefor  and  refusal,  to  the 
recovery— and  this  without  any  evidence  that  the  plaintiff  would  have 
converted  said  certificate  into  money  and  put  it  to  use,  other  than  his 
right  to  do  so  and  the  defendants'  illegal  prevention  of  the  Exercise  of 
such  right.    Sleppy  v.  Bank  of  Commerce,  17. 

CHINESE. 

1.  Space  Appropriated  to  Passengers.— -A  space  upon  a  vessel  bringing 
passengers  into  the  United  States  under  the  act  of  March  3,  1855  (10 
Stat.  715,  sec.  4252,  R.  S.),  is  not  "appropriated"  to  their  use  within  the 
meaning  of  the  term  or  the  object  and  policy  of  the  statute,  unless  it  is 
given  up  to  their  exclusive  use;  and,  therefore,  the  dining  saloon  of  a 
steamship  carrying  Chinese  passengers  from  Hongkong  to  Portland, 
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Oregon,  in  which  each  passengers  were  allowed  to  go  and  come  doring 
the  day,  but  to  which  no  number  of  them  were  allotted  or  assigned,  and  in 
which  they  neither  ate  nor  slept,  was  not  a  spaoe  appropriated  to  their  use. 
United  States  v.  j^ichoUon,  162. 

2.  Touching  at  a  Port  of  thb  Uktted  States. — A  vessel  touches  at  a  port 

of  the  United  States  within  the  meaning  of  section  3  of  the  act  of  May  6, 
1882  (Ses.  L.  1881-2,  p.  59),  to  exclude  Chinese  laborers  from  the  United 
States,  when  she  calls  there  for  orders  or  a  cargo  for  a  foreign  port,  sad 
Chinese  laborers  who  are  on  board  of  her  bm  passengers  or  crew  are  not 
unlawfully  in  the  country  contrary  to  said  act,  during  her  stay  for  rach 
purpose.    In  re  Oearge  Moncan,  350. 

3.  Chinese  Crews. — ^The  act  aforesaid  does  not  apply  to  Chinese  who  enter 

a  port  of  the  United  States  as  seamen  or  members  of  the  crew  of  a  rei- 
sel  arriving  from  a  foreign  port,  with  the  intention  of  retuning 
or  proceeding  to  another  foreign  port  in  the  ordinary  course  of  com- 
merce and  nayigation;  but  if  such  Chinese  leave  the  vessel  whUe  in  tks 
American  port  and  do  not  depart  with  her,  their  presence  in  the  country 
becomes  unlawful.     Id. 

4.  The  Deck  of  an  American  Vessel  is  American  Terrttort. — A  person 

on  board  of  a  vessel  of  the  United  States  or  any  one  of  them,  is  in  contem- 
plation of  law  within  the  territory  and  jurisdiction  of  the  United  States, 
and  therefore  a  Chinese  laborer  who  shipped  on  an  American  vessel  at 
London  prior  to  the  passage  of  the  act  afoi^eaaid,  and  continued  on  her  until 
her  arrival  in  the  United  States,  although  after  the  expiration  of  ths 
ninety  days  next  following  the  passage  of  said  act,  is  entitled  to  redds 
therein.     Id. 

5.  Certain  Chinese  not   Liable  to  Perform  Labor  on  Highwats.— 

Certain  Chinese  laborers  came  to  this  state  to  engage  in  labor  upon  pub- 
lic works,  and  on  April  1, 1882,  were  in  road  district  No.  8,  in  Multnomsh 
county,  at  work  on  the  construction  of  a  railway  from  Portland  to  The 
Dalles  and  eastward,  where  they  remained  a  few  months,  passing  through 
and  beyond  the  district  as  the  road  bed  was  completed,  without  any 
purpose  or  occasion  to  remain  longer  in  the  district  or  ever  return  there: 
Held,  that  they  were  not  '*  residing"  in  said  district  on  or  before  April 
15th,  within  the  meaning  of  the  statute,  so  as  to  be  liable  to  perform  road 
labor  therein.     On  Yuen  Hai  Co.  v.  i?0M,  384. 

6.  Laborer.  —The  term  "laborer"  is  used  in  the  treaty  with  China  of  No- 

vember 17,  1880,  and  the  act  in  aid  thereof  of  May  6, 1882,  in  its  popular 
sense,  and  does  not  include  any  person  but  those  whoee  occnpatioD  in- 
volve%physical  toil,  and  who  work  for  wages,  or  with  a  view  of  dispos- 
ing of  the  product  or  result  of  their  labor  to  others.     Re  Ho  King,  439. 

7.  Actor. — A  Chinese  actor  or  theatrical  performer  is  not  a  "laborer" 

within  the  purview  of  said  treaty  or  law;  and  is,  therefore,  entitled  to 
come  to  and  reside  in  the  United  States  at  pleasure.     Id. 

8.  Section  6  of  the  Act  of  1882.— The  certificate  provided  for  in  section 

6  of  the  act  of  May  6,  1882,  is  not  the  only  competent  evidence  that  a 
Chinese  person  is  not  a  laborer,  and,  therefore,  entitled  to  come  to  and 
reside  within  the  United  States,  but  the  fact  may  be  shown  by  any  other 
pertinent  and  convincing  testimony.    Id. 
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collision. 

See  Admiralty. 

COMMERCE,  REGULATION  OF. 

1.  Constitutional  Law— Regulation  of  Commerce.— Section  2955  of  the 
political  code  of  California,  so  far  as  it  requires  the  payment  of  seventy 
cents  for  each  passenger,  inspected  to  ascertain  if  he  is  afflicted  with 
leprosy,  coming  into  the  United  States  by  sea,  and  imposing  a  fine  for 
non-payment  upon  the  owners  and  consignees  of  the  vessel  bringing  them 
passengers,  is  unconstitutional  and  void.  People  v.  Pacific  Mail  Steam- 
ship Co,,  640. 

CONSTITUTIONAL  LAW. 

1.  Amendment  of  Statute. — Semble,  that  section  1  of  the  act  of  Decem- 

ber 20,  1865  (See.  L.,  p.  33;  Or.  L.,  p.  707,  sec.  12),  giving  half  pilotage 
for  a  tender  of  pilot  service  to  a  vessel  navigating  the  Columbia  or  Wal- 
lamet  rivers  above  Astoria,  was  passed  in  contravention  of  section  22  of 
article  IV  of  the  constitution  of  the  state,  and  is  therefore  void;  but  if 
considered  valid,  then  section  I  of  the  act  of  October  25,  1870  (Ses.  L., 
p.  51;  Or.  L.,  p.  710,  sec.  27),  declaring  that  such  vessel,  when  **  towed 
by  a  tug  or  steamer,"  should  not  be  required  '*to  take  a  pilot  or  pay 
half  pilotage,"  is  also  valid,  and  therefore  a  pilot  is  not  entitled  to  re- 
cover half  pilotage  for  a  tender  and  refusal  of  such  pilot  service.  The 
Olaramara,  22. 

2.  Donee  under  Section  8  of  the  Donation  Act. — J.  R.  took  an  undi- 

vided one  fifth  of  the  land  occupied  by  her  deceased  father,  under  sec- 
tion 8  of  the  donation  act  (9  Stat.  497),  and  married  H.  in  March,  1859: 
Held,  that  she  took  such  interest  directly  from  the  U.  S.  as  her  general 
property,  but  that  after  February  14,  1859,  under  the  operation  of  sec- 
tion 5  of  Article  XV  of  the  constitution  of  the  state,  it  became  her  sep- 
arate property,  and  not  subject  to  the  marital  rights  of  her  husband. 
Stubhlefield  v.  Menzies,  41. 

3.  The  Fourteenth  Amendment  of  the  Constitution,  in  declaring  that 

no  State  shall  deny  to  any  person  within  its  jurisdiction  the  **  equal  pro- 
tection of  the  laws,"  imposes  a  limitation  upon  the  exercise  of  all  the 
powers  of  the  State,  which  can  touch  the  individual  or  his  property,  in- 
cluding among  them  that  of  taxation.  San  Mateo  County  v.  S.  P.  B,  B, 
Co.,  238. 

4.  The  "  Bqual  Protection  of  the  Laws"  to  any  one  implies  not  only  • 

that  he  has  a  right  to  resort,  on  the  same  terms  with  others,  to  the  courts 
of  the  country  for  the  security  of  his  person  and  property,  the  preven- 
tion and  redress  of  wrongs,  and  the  enforcement  of  contracts,  but  also 
that  he  is  exempt  from  any  greater  burdens  or  charges  than  such  as  are 
equally  imposed  upon  all  others  under  like  circumstances.  This  equal 
protection  forbids  unequal  exactions  of  any  kind,  and  among  them  that 
of  unequal  taxation.     Id. 

5.  Uniformity  in  Taxation*  requires  uniformity  in  the  mode  of  assessment 

as  well  as  in  the  rate  of  percentage  charged.    Id, 

6.  Taxation  of  Mortgages — Public  Corporations  and  Natural  Per- 

sons.—By  the  thirteenth  article  of  the  Constitution  of  California,  *'a 
42 
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mortgage,  deed  of  tnist,  contract,  or  other  obligation  by  which  a  debt  ia 
secured,  \b  treated,  for  the  parpoeee  of  assemment  and  taxation,  as  an 
interest  in  the  property  affected  thereby,"  and,  '*  except  as  to  FaUroad 
and  other  quasi  public  corporations,"  the  value  of  the  property  affected, 
less  the  value  of  the  security,  is  to  be  assessed  and  taxed  to  its  owner, 
and  the  value  of  the  security  is  to  be  assessed  and  taxed  to  its  holder. 
(Sec.  4.)  .But  by  the  same  article  "the  franchise,  roadway,  roadbed, 
rails,  and  rolling  stock  of  all  railroads  operated  in  more  than  one  county,** 
are  to  be  assessed  at  their  actual  value,  and  apportioned  to  the  oountiea, 
cities,  and  districts  in  which  the  roads  are  located,  in  proportion  to  the 
number  of  miles  of  railway  laid  therein,  no  deduction  from  this  value 
being  allowed  for  any  mortgages  on  the  property:  Held,  That  in  the  dif- 
ferent modes  thus  prescribed  of  assessing  the  value  of  the  property  of 
natural  persons  and  the  property  of  railroad  corporations  as  the  basis  of 
taxation,  there  is  a  departure  from  the  rule  of  equality  and  unifonnity. 
Id. 

7.  Private  Corporations  are  Persons,  within  the  meaning  of  the  fint 

section  of  the  Fourteenth  Amendment,  and  are  entiUed,  so  far  as  their 
property  is  concerned,  to  the  equal  protection  of  the  laws.     Id, 

8.  Notice — Due  Process  of  Law. — ^Neither  the  Constitution  nor  the  laws  of 

California  relating  to  the  assessment  of  railroads  operated  in  more  than 
one  county  provide  for  notice  to  the  owner,  or  an  opportunity  for  him  to 
be  heard  at  any  stage  of  the  proceeding.  In  this-  respect  both  conflict 
with  the  guaranty  that  no  one  shall  be  deprived  of  his  property  without 
due  process  of  law.     Id, 

9.  Same — Notice  Essential. — Whatever  the  character  of  the  proceeding, 

by  which  one  is  deprived  of  his  property,  whether  judicial  or  adminis- 
trative; and  whether  it  takes  the  property  directiy,  or  creates  a  chaigs 
or  liability  which  may  be  the  basis  of  taking  it,  the  law  directing  the 
proceeding  must  provide  for  some  kind  of  notice,  and  offer  to  the  owner 
an  opportunity  to  be  heard,  or  the  proceeding  will  want  the  essential  in- 
gredient of  due  process  of  law.    Id, 

10.  The  Provisions  of  Article  Xm  of  the  CoNSTrrnnoN  of  Caufor^ia, 
treating  of  revenue  and  taxation,  are  not  conditions  upon  the  oontinned 
existence  of  railroad  corporations.     Id. 

11.  Power  of  State  over  Corporations. — ^The  State  possesses  no  power  to 
withdraw  corporations  from  the  guaranties  of  the  Federal  Constitution. 
Whatever  property  a  corporation  lawfully  acquires  is  held  under  the  same 
guaranties  which  protect  the  property  of  natural  persons  from  spoliation. 
Id, 

12.  Same. — Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  un- 
der which  private  corporations  are  formed,  the  State  cannot  exercise  any 
control  over  the  property  of  a  corporation,  except  such  as  may  be  exer- 
cised through  control  over  its  franchise,  and  over  like  property  of  natural 
persons  engaged  in  similar  business.  It  cannot  divest  property  or  rights 
which  have  become  vested.     Id. 

13.  Journai^  of  Legislature,  Court  will  Notice. — The  Constitution  of 
California  (Sec.  15,  Art.  IV)  provides  that  *'on  the  final  passage  of  all 
bills  they  shall  be  read  at  length  and  the  votes  shall  be  by  yeas  and  nays 
upon  each  bill  separately,  and  shall  be  entered  on  the  journal,  and  no 
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bill  shall  become  a  law  without  the  concurrence  of  a  majority  of  the  mem- 
bers elected  to  each  house."  Under  this  provision  the  Court,  to  inform 
itself,  will  look  to  the  journals  of  the  Legislature,  and  if  it  appear  there- 
from that  the  bill  did  not  pass  by  the  constitutional  majority,  then  it  will 
not  be  regarded  as  a  law.    1<L 

14.  Statute  not  Passed. — The  journals  of  the  Legislature  show  that  the  Act 
of  March  14,  1881,  mentioned  in  the  opinion,  never  became  a  law.     Id, 

15.  Railroad  Assessment  Unconstitutignal. — An  assessment  made  in 
strict  accordance  with  the  provisions  of  the  constitution  of  the  state  of 
California  relating  to  the  assessment  of  the  property  of  ''railroad  and 
other  quasi  public  corporations,"  violates  the  provisions  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States  by  taking  private 
property  without  due  process  of  law.  8*  F,  ds  N,  P,  B,  R,  Co,  v.  Din- 
widdU,  312. 

16.  Voluntary  Payment. — Such  assessment  is  void.  A  payment  under  it  is 
not  a  payment  under  duress,  but  is  voluntary,  and  cannot  be  recovered. 
Td. 

17.  Legislature — Power  of,  to  Legalize  Acts  of  County  Court. — ^The 
legislature  may  legalize  the  act  of  a  county  court  in  establishing  a  road 
without  a  legal  petition,  but  not  without  notice  to  the  person  concerned. 
Bums  V.  Multnomah  BaUway  Co.,  543. 

18.  Tabling  Private  Property  for  Public  Uses.— The  legislature  being 
prohibited  (Or.  Con.,  Art.  I,  sec.  18),  from  taking  private  property  for 
public  use,  without  just  compensation  therefor,  it  is  neoessaiHly  implied 
thereby  that  the  owner  of  the  property  so  taken,  shall  have  notice  of  the 
proceeding  for  appropriation,  and  an  opportunity  to  be  heard  thereon. 
Id, 

19.  Fourteenth  Amendment — Due  Process  of  Law. — Under  the  fourteenth 
amendment  a  state  cannot  appropriate  private  property  for  any  purpose 
without  due  process  of  law,  which  includes  notice  of  the  proceeding  and 
a  prescribed  opportunity  to  be  heard  upon  the  question  involved.     Id. 

20.  Grant  of  the  Use  of  a  Street  to  a  Railway  Company.— A  grant  by  a 
county  court,  under  section  26  of  the  corporation  act  (Or.  Laws,  530),  of 
the  use  of  a  street  to  a  railway  corporation  for  the  purpose  of  construct- 
ing and  operating  a  railway  thereon,  is  a  grant  of  a  franchise,  and  the  or- 
der or  agreement  making  the  same  must  be  construed  most  strongly 
against  the  corporation  and  in  favor  of  the  public,  so  that  nothing  shall 
pass  thereby  but  what  clearly  appears  to  have  been  intended.     Id, 

21.  Unconstitutional  Ordinance. — An  ordinance  which  appears  upon  its 
face  to  violate  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  is  void,  and  it  can  cast  no  legal  cloud  upon  the  rights  of  the  par- 
ties, apparently,  affected  by  it.  All  parties  are,  legally,  presumed  to  know 
its  invalidity.     Spring  Valley  Water  Works  v.  BartUtt,  555. 

22.  Impairing  Obligation  of  Contract. — ^The  corporation,  known  as  The 
Spring  Valley  Water  Works,  was  organized  under  the  statute  of  1858, 
which  provided  that  the  price  of  the  water  furnished  to  San  Francisco 
and  its  citizens,  should  be  fixed,  annually,  by  two  persons  appointed  by 
the  city,  two  by  the  corporation,  and  one  to  be  chosen  by  the  other  four; 
and  in  case  the  four  cf^uiot  agree,  the  other  to  be  appointed  by  the  sher- 
iff of  the  county.    The  fourteenth  article  of  the  constitution  of  California, 
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afterwards  adopted,  changed  thu  mode  vithout  the  consent  of  fhe  oor- 
poratioQ,  and,  provided,  that  the  price  of  the  water  should  be  fixed,  an- 
nually, by  the  board  of  supervisors  of  the  city  and  county,  alone — giving 
the  corporation  no  voice  in  the  matter.  Held:  Upon  the  anthority  of  the 
Elevator  and  Granger  Cases  in  the  supreme  court  of  the  United  States, 
that  said  article  of  the  state  constitution  is  not  void,  as  taking  private 
property  for  public  or  private  use  without  compensation;  or  without 
due  process  of  law;  or  as  conferring  the  sole  power  to  fix  the  rates  upon 
the  purchaser.  2.  That  under  the  decision  in  the  Sinking  Fund  Cases,  it 
does  not  impair  the  obligation  of  a  contract,  within  the  meaning  of  the 
several  provuBions  of  the  constitution  of  the  United  States  relating  to 
those  subjects.  Id. 
23.  Constitutional  Law — Regulation  of  Okmjercb. — Section  2955  of  the 
political  code  of  California,  so  far  as  it  requires  the  payment  of  seventy 
cents  for  each  passenger,  inspected  to  ascertain  if  he  is  afflicted  with 
leprosy,  coming  into  the  United  States  by  sea,  and  imposing  a  fine  for 
non-payment  upon  the  owners  and  consignees  of  the  vessel  bringing  the 
passengers,  is  unconstitutional  and  void.  People  v.  Pacific  Mail  Steams 
ship  Co.,  640. 

CONTRACT. 

1.  Contract  for  Future  Partnership. — Where  several  parties  agree  to 

enter  into  partnership  on  a  future  day,  but  a  part  refuse  to  enter  upon 
the  business  in  pursuance  of  the  terms  agreed  upon,  and  the  partnership 
is  never  launched,  whereby  the  others  are  injured,  the  only  remedy  is  an 
action  at  law  for  the  breach.     OoldsmUh  v.  Saclis,  1 10. 

2.  Void  for  Uncertainty. — Where  the  contract  provides,  that  "the  busi- 

ness of  the  partnership  shall  be  buying,  selling,  and  dealing  in  dry  goodi^ 
and  {umishing  goods,  and  such  other  merchandise  as  may  be  convenient 
and  profitable  to  all  parties  concerned,"  the  description  of  the  business 
is  not  so  vague  and  indefinite  as  to  render  the  contract  void  for  uncer- 
tainty.    Id, 

3.  Partnershif. — A  contract  between  three  persons  to  operate  a  "minmg 

property  as  a  company,"  creates  a  partnership  of  such  persons  from  the 
date  thereof,  and  makes  each  of  them  liable  for  the  debts  contracted  in 
the  prosecution  of  said  enterprise;  and  this,  notwithstanding  the  fact 
that  such  contract  also  provides  that  there  shall  be  no  division  of  profits 
between  the  parties  until  two  of  them  are  reimbursed  therefrom  the 
money  expended  in  the  purchase  of  two  thirds  of  the  property  from  the 
other  one,  and  the  cost  of  improving  the  same.    Byhee  v.  HaiekeU,  176. 

4.  Partnership  with  a  Member  of  Another  Partnership. — ^Although  A 

may  be  interested  with  B  in  his  interest  in  a  partnership,  confisting  of 
B  and  two  others,  that  does  not  make  him  a  member  of  said  last-men- 
tioned partnership.    Id. 

5.  Interest  on  Note, — Where  a  note  is  made  payable  at  a  future  day 

"  with"  interest  at  a  prescribed  rate  per  annum,  such  interest  does  not  be- 
come due  or  payable  until  the  principal  sum  does,  unless  there  is  a  special 
provision  in  the  note  or  contract  to  that  effect.  Tanner  v.  Dundee  L.  /. 
Co.,  187. 

6.  Specific  Performance. — ^A  contract  to  convey  real  property  will  be  specif- 

ically enforced  as  prayed  for  by  the  plaintiff  where  its  terms  are 
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admitted  by  the  defendant,  and  the  only  objection  made  to  such  perform- 
ance is  based  upon  a  construction  of  the  contract,  as  to  the  part  to  be  per- 
formed by  the  plaintiff,  which  in  the  judgment  of  the  court  is  unsupported 
by  the  language  of  the  contract  or  the  circumstances  of  the  case.     Id. 

7.  Cjcbtaimty. — A  contract  to  issue  a  plain  life  insurance  policy  upon  the 

life  of  the  applicant  for  fifteen  thousand  dollars,  payable  to  his  wife,  ac- 
cording to  the  form  in  use  by  the  company,  is  sufficiently  certain  to  be 
enforced;  and  if  there  is  any  extrinsic  reason  why  it  should  not  be  en- 
forced, as  that  it  was  procured  by  fraud  or  falsehood,  it  must  be  set  up 
as  a  defence.     Uehtrt  t.  Mut,  L,  Ine.  Co,,  108. 

8.  Sale  of  Rbal  Pbopkbty  by  a  Bboker.— A  contract  to  sell  real  prop- 

erty for  a  commission  is  performed  when  the  broker  procures  a  person  who  . 
is  able  to  pay  for  the  same,  to  enter  into  a  valid  contract  to  purchase  upon 
the  terms  proposed,  or  when  he  induces  such  person  to  offer  to  pay  for  the 
property  and  take  a  conveyance  thereof  upon  being  allowed  a  reasonable 
time  to  examine  the  title  thereto,  which  offer  is  refused  by  the  owner,  on 
the  ground  that  the  time  allowed  the  broker  within  which  to  effect  the 
sale  is  about  to  expire.     WcUson  v.  Brooks,  316. 

CONVEYANCES. 

1.  VoLU^TTARY  Conveyance  to  Children. — A  was  a  surety  on  the  official 

bond  of  M,  and  being  liable  thereon  for  defalcations  of  his  principal,  but 
without  knowledge  of  the  same,  conveyed  property  to  his  children  in 
consideration  of  their  having  remained  at  home  and  worked  for  him  on 
the  farm  during  their  nonage,  and  in  pursuance  of  a  promise  made  by 
him  to  that  effect,  which  conveyance  left  him  without  sufficient  property 
to  meet  his  existing  liabilities  under  said  bond:  Held,  That  the  services 
given  to  the  father  by  the  children  were  not  a  valuable  consideration  for 
the  promise  or  the  conveyances,  as  they  only  did  what  in  law  they  were 
bound  to  do,  and  therefore  the  conveyances  were  voluntary — ^without  a 
valuable  consideration — and  invalid  as  against  the  lien  of  a  judgment 
subsequently  obtained  against  A.  on  account  of  said  defalcations,  either 
by  the  obligee  in  the  bond  or  a  co-surety  who  had  paid  the  full  amount 
thereof.     Doivell  v.  Applegate,  427. 

2.  Idem — Grandchild. — But  a  conveyance  to  a  grandchild  under  like  cir- 

cumstances upon  a  promise  to  said  child,  and  its  father,  to  make  the 
same.  Is  not  voluntary,  but  a  conveyance  for  a  valuable  consideration, 
and  therefore  valid,  as  against  such  lien.     Id, 

3.  Escheat  Fund. — ^The  secretary  of   state,   ajs  such,    is  not   authorized 

under  the  laws  of  Oregon,  c.  16,  p.  582,  to  collect  escheat  funds  from  j 

the  treasurer  of  state,  and  if  he  does  so  without  authority  from  the 
party  entitled  thereto,  or  fails  to  account  to  him  for  the  same,  his  sureties 
are  not  holden  therefor.     Id, 

4.  Quitclaim  Deed — Covenant  Therein. — A  quitclaim  deed  to  a  "piece 

Or  parcel  of  land,"  describing  it,  only  operates  as  a  conveyance  to  pass 
the  grantor's  present  interest  therein;  but  if  such  deed  also  contain  a 
covenant  warranting  the  "possession"  of  said  land  against  any  claim 
" by"  or  "through^  the  grantor,  it  will  estop  him  and  his  heirs  and  sub- 
sequent grantees  from  maintaining  any  suit  to  effect  such  possession. 
Traver  v.  Baker,  535. 
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5.  Unbecorded  Deed,  When  Void. — ^A  conveyanoe  made  in  1861,  and  not 

recorded  within  thirty  days  from  its  execution,  is  void  as  against  a  sub- 
sequent conveyance,  first  recorded,  to  a  purchaser  in  good  faith  and  for 
a  valuable  consideration.    Id, 

See  Doweb;  Fbaudulbnt  CJonvetahces. 

CORPORATIONS. 

1.  Stockholder's  Suit  against  Corporation. — A  bill  in  equity  by  a  stock- 

holder against  a  corporation  and  its  officers  for  relief,  which  the  corpora- 
tion itself  should  have  sought,  must  not  only  state  the  grievances  which 
entitle  the  stockholder  to  sue,  but  that  he  has  exhausted  all  means  within 
his  reach  to  obtain  redress  within  the  corporation.  Dannmeyer  v.  CoU- 
manf  51. 

2.  Same. — The  stockholder  must  make  an  earnest,  not  a  simulated  effort, 

with  the  managing  body  of  the  corporation  to  induce  remedial  action  on 
its  part,  before  he  will  be  heard  in  his  own  behalf.     Id. 

3.  Same. — If  he  fails  with  the  directors  of  the  corporation,  and  time  permits, 

he  must  show  in  his  bill  that  he  has  made  an  honest  effort  to  obtain 
action  by  the  stockholders  as  a  body.    Id. 

4.  Personal  Efforts. — He  must  himself  have  made  an  effort  to  secure  a 

redress  of  grievances  through  the  corporation.  The  efforts  of  some  other 
stockholder  several  years  before  will  not  suffice.    Id. 

6.  Stockholder  at  Time  of  Transaction. — He  must  have  been  a  stock- 

holder at  the  time  of  the  transactions  of  which  he  complains,  or  his 
shares  must  have  since  devolved  on  him  by  operation  of  law.     Id. 

6.  Power  of  State  over  Corporations. — The  State  possesses  no  power  to 

withdraw  corporations  from  the  guaranties  of  the  Federal  GonstitatioD. 
Whatever  property  a  corporation  lawfully  acquires  is  held  under  the 
same  guaranties  which  protect  the  property  of  natural  persona  from 
spoliation.     San  Mateo  County  v.  S.  P.  R.  B.  Co.,  238. 

7.  Same. — Under  the  reserved  power  to  amend,  alter,  or  repeal  the  laws  un- 

der which  private  corporations  are  formed,  the  State  cannot  exercise  any 
control  over  the  property  of  a  corporation,  except  such  as  may  be  exer- 
cised through  control  over  its  franchise,  and  over  like  property  of  natural 
persons  engaged  in  similar  business.  It  cannot  divest  property  or  rights 
which  have  become  vested.     Id. 

8.  Act  of  Incorporation — Changs  of  Corporate  Name. — By  an  act  of 

the  legislature  of  Colorado,  of  Febraary  5, 1866,  certain  persons  were  in- 
corporated as  the  **  Holladay  Overland  Mail  and  Express  Company,"  with 
the  privilege  and  power  of  changing  its  name  by  an  *' order"  of  its  di- 
rectors, ''approved"  by  the  stockholders;  the  bill  alleges  that  the  stock- 
holders, in  pursuance  of  said  act,  duly  changed  the  name  of  the  corpora- 
tion to  "Wells,  Fargo  &  Co.,"  which  change  was  afterwards  approved 
by  the  legislature  by  the  act  of  January  26,  1872.  Held,  1.  That  until 
the  contrary  appears,  it  should  be  presumed  that  the  final  action  of  the 
stockholders  was  had  in  pursuance  of  the  order  of  the  directors;  2.  That 
the  essential  act  in  the  proceeding  was  the  vote  of  the  stockholders,  to 
which  the  order  of  the  board  was  only  preliminary,  and,  therefore,  that 
portion  of  the  act  providing  for  such  order  ought  to  be  considered  merely 
directory;  and,  3.  Semble,  That  the  act  of  1872,  approving  the  change,  is 


Index.  663 

not  in  conflict  with  section  1889  of  the  reviaed  statutes,  forbidding  the 
legislature  of  Colorado  from  granting  **  private  charters  or  especial  priv- 
ileges."    WellSy  Fargo  tk  Co.  v.  0.  <fe  C.  B.  Co.,  600. 

9.  Express  Facilities. — This  term  is  probably  a  sufficient  description  of  the 

accommodation  or  service  which  a  railway  or  other  transportation  com- 
pany is  expected,  and  may  be  required  to  furnish,  a  person  or  corpora^ 
tion  engaged  in  the  express  business.     Id. 

10.  Express  Business.  —This  business  has  come  to  be  a  recognized  branch  of 
the  carrying  trade,  of  which  the  court  will  take  notice;  and  a  railway  or 
other  corporation  created  by  the  state  to  serve  the  public  as  a  common 
carrier,  is  bound  to  furnish  the  usual  and  proper  facilities  to  persons  en- 
gaged in'such  bVisiness,  who  are  so  far  the  agents,  bailees,  and  represent- 
atives of  the  public.     Id. 

11.  Decisions  of  the  United  States  Circuit  Courts. — The  circuit  courts 
of  the  United  States  are  co-ordinate  tribunals,  constituting  a  single  sys- 
tem, and  the  decision  of  one  of  them,  deliberately  made,  ought  usually 
to  be  regarded  as  decisive  of  the  question  involved,  until  otherwise  de- 
termined by  the  supreme  court.     Id, 

12.  Compensation  of  a  Railway  Corporation. — Section  36  of  the  incorpo- 
ration act  (Or.  Laws,  532),  which  declares  a  railway  corporation  formed 
thereunder  tor  be  a  common  carrier,  and  empowers  it  "  to  collect  and  re- 
ceive such  tolls  or  freights  for  transportation  of  persons  or  property 
thereon  as  it- may  prescribe,"  authorizes  such  corporation  to  take  reason- 
able tolls,  not  inconsistent  with  its  character  and  obligation  as  a  common 
carrier,  and  no  more;  and,  so  far,  it  constitutes  a  contract  between  the 
corporation  and  the  state,  the  obligation  of  which  the  latter  cannot  im- 
pair, nor  any  court  disregard.     Id. 

13.  Beasonable  Compensation. — ^What  is  reasonable  compensation  under 

said  section  36,  when  the  parties  cannot  agree  thereabout,  is  a  question 

to  be  determined  by  the  court;  but  in  allowing  a  provisional  injunction, 

requiring  a  railway  corporation  to  furnish  an  express  company  with  the 

facilities  theretofore  enjoyed  by  it,  over  and  upon  its  road,  the  court  will 

assume  that  the  compensation  paid  for  such  past  facilities  is  reasonable, 

and  require  them  to  be  fumished  under  the  injunction  at  the  same  rates. 

Id. 

See  Mining  Corporations. 

COUNTY  ROAD. 

1.  County  Road— Jurisdiction  to  Establish. — The  county  court  has  no 

jurisdiction  of  an  application  to  establish  a  county  road,  except  upon  the 
petition  of  twelve  householders  of  the  vicinage,  and  notice  to  the  persons 
concerned,  as  prescribed  in  sections  2  and  3  of  the  road  law.  .  (Or.  Laws, 
721.)    Bums  V.  Multnomah  B.  Co.,  543. 

2.  Idem — Order  Establishing. — ^An  order  establishing  a  county  road  must 

direct  the  survey  thereof  to  be  recorded;  and  where  the  order  provided 
that  the  survey  should  be  recorded  when  the  petitioners  gave  a  bond  to 
open  a  portion  of  the  proposed  road,  which  was  never  done,  and  the 
record  never  made,  the  road  was  not  established.     Id. 

3.  Legislature— Power  of,  to  Legalize  Acts  of  County  Court.— The  legis- 

lature may  legalize  the  act  of  a  county  court  in  establishing  a  road  with- 
out a  legal  petition,  but  not  without  notice  to  the  persons  concerned.  Id. 
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4.  Takino  Private  Pbopebtt  fob  Pubug  Uses. — ^The  legislatare  being  pro- 

hibited (Or.  Con.,  Art.  I,  sec.  18),  from  taking  private  property  for  public 
use,  withont  just  compensation  therefor,  it  is  necessarily  implied  thereby 
that  the  owner  of  the  property  so  taken,  shall  have  notice  of  the  proceed- 
ing for  appropriation,  and  an  opportunity  to  be  heard  thereon.    Id. 

5.  FouBTEENTH  AMENDMENT— Dde  Pbockss  OF  Law. — Under  the  fourteenth 

amendment  a  state  cannot  appropriate  private  property  for  any  purpose 
without  due  process  of  law,  which  includes  notice  of  the  proceeding  and 
a  prescribed  opportunity  to  be  heard  upon  the  question  involved.    Id. 

6.  Gbant  of  THE  Use  of  a  Stbeet  to  a  Railway  Comtant. — A  grant  by  a 

county  court,  under  section  26  of  the  corporation  act  (Or.  Laws,  590),  of 
the  use  of  a  street  to  a  railway  corporation  for  the  purpose  of  construct- 
ing  and  operating  a  railway  thereon,  is  a  grant  of  a  franchise,  and  the 
order  or  agreement  making  the  same  must  be  construed  most  strongly 
against  the  corporation  and  in  favor  of  the  public,  so  that  nothing  shall 
pass  thereby  but  what  clearly  appears  to  have  been  intended.     Id. 

7.  Idem — Case  in  Judgment. — Where  the  agreement  authorized  a  corpora- 

tion, proposing  to  construct  a  railway  from  Albina  to  Vancouver,  to  lay 
ts  track  through  the  former  place  upon  certain  streets  therein — "begin- 
ning at  the  ferry-landing  at  the  foot  of  Mitchel  street" — and  it  appear- 
ng  that  said  ferry  landing  and  Mitchel  street  were  different  and  not 
contiguous  places:  Hdd^  That  the  ambiguity  must  be  resolved  agaiost 
the  corporation,  and  the  agreement  construed  as  if  it  read  simply,  "at 
the  foot  of  Mitchel  street."    Id. 

8.  Appropbiation  of  Stbeet  ob  Highway  by  Railway. — A  railway  cor- 

poration cannot  be  authorized  under  section  26  of  the  corporation  act 
aforesaid,  to  appropriate  a  public  street  or  road  to  its  use,  unless  sacfa 
road  or  street  has  been  legally  established,  according  to  some  mode  pre- 
scribed by  statute.    Id, 

CRIMES  AND  CRIMINAL  PROCEEDINGS. 

1.  Attempt  to  Initioduce  Spibituocs  Liquobs  into  Alaska. — By  sectioD 

20  of  the  act  of  Jane  30,  1834  (4  Stet.  729),  extended  over  Alaska  by 
the  act  of  March  3,  1873,  it  was  made  a  crime  to  attempt  to  introdoce 
spirituous  liquors  or  wine  into  Alaska:  Held,  that  a  person  resident  in 
Alaska,  who  ordered  one  hundred  gallons  of  whiskey  to  be  shipped  to  him 
at  Alaska,  by  a  wholesale  dealer  in  San  Francisco  who  had  the  whiskey 
on  hand  and  for  sale,  with  intent  to  introduce  the  same  into  Alaska,  was 
not  guilty  of  such  attempt,  because  he  had  done  no  act  to  accomplish 
his  illegal  intent,  of  which  the  law  will  take  cognizance — the  offer  to  pur- 
chase the  bquor,  and  even  the  purchase  itself,  being  acts  preparatoiy 
and  indifferent  in  their  character.     United  States  v.  Stepfiens,  1 16. 

2.  Same. — Semble,  that  a  criminal  attempt  to  introduce  liquor  into  Alaska 

can  not  be  committed  unless  t)ie  act  done  in  pursuance  of  the  illegal  in« 
tent  is  performed  after  the  liquor  is  brought  so  near  some  point  or  phu» 
of  "the  mainland,  islands,  or  waters"  of  the  district  as  to  render  it 
convenient  to  introduce  it  from  there,  or  to  make  it  manifest  that  such 
was  the  present  purpose  of  the  parties  concerned.     Id. 

3.  Taking  Passengebs  on  Boabd.— Passengers  who  go  on  board  a  yessel 

openly  and  in  the  usual  way  are  presumed  to  have  been  taken  on  board 
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by  the  master  within  the  puryiew  of  sections  4252-4253  of  the  revised 
statutes.     United  States  t.  Thomaon,  122. 

4.  Intent  to  Commit  Crime. — Neglect  in  the  discharge  of  a  duty  or  indiffer- 
ence to  consequences  is  in  many  cases  equivalent  to  a  specific  criminal  in- 
tent.    Id, 

6.  Caab  in  Jttdgment. — ^The  defendant  being  the  master  of  a  vessel  under 
charter  at  the  port  of  Hongkong  to  carry  passengers  to  Portland,  Oregon, 
permitted  the  charterers  to  load  her  under  the  inspection  of  the  port  offi- 
cers without  himself  knowing  or  taking  any  steps  to  know  how  many  pas- 
sengers were  on  board;  and  upon  arrival  in  Oregon  it  was  found  that  there 
were  one  hundred  and  sixty  passengers  in  excess  of  the  number  allowed 
to  be  carried  by  sections  4252-4253  of  the  revised  statutes.  Held,  that 
it  was  the  duty  of  the  defendant  to  have  taken  steps  before  leaving  •  the 
port  to  ascertain  how  many  passengers  he  had  on  board,  and  that  the 
omission  of  this  duty  was  such  negligence  on  his  part  as  made  him  guilty 
of  a  violation  of  the  statute.    Id, 

6.  Writing. — A  sealed  letter  deposited  in  the  mail  addressed  to  some  one  is 

not  a  writing  or  publication  within  the  purview  of  the  first  clause  of  sec- 
tion 3893  of  the  revised  statutes,  declaring  obscene,  etc.,  books,  writings, 
etc.,  or  '* other  publication  of  an  indecent  character,"  non-mailable. 
United  States  v.  Loftis,  194. 

7.  Letter. — A  sealed  letter  is  not  within  the  prohibition  of  said  section  3893, 

however  indecent  or  obscene  in  its  contents;  but  if  there  is  any  such  de- 
lineation or  language  put  upon  the  envelope  containing  it,  it  thereby  be- 
comes non-mailable,  and  the  person  depositing  it  in  the  mail  thereby 
commits  a  crime.    Id, 

8.  Fugitives  from  Justice — Extradition  Treaty  Construed. — An  extra- 

dited fugitive  cannot  imder  the  treaty  of  1842  between  the  United  States 
and  Great  Britain  be  held  to  answer  for  an  offence  for  which  his  surrender 
could  not  have  been  asked  and  would  not  have  been  granted.  United 
States  V.  WaUs,  370. 

9.  Affidavit  Used  under  Timber  Culture  Act. — By  virtue  of  section  6  of 

the  crimes  act  of  March  3,  1857  (11  Stat.  250),  and  section  6  of  the  timber 
culture  act  of  June  14,  1878  (20  Stat.  130),  an  affidavit  taken  before  a 
county  clerk  of  this  state,  may  be  used  before  the  register  and  receiver, 
in  any  proceeding  or  question  arising  under  said  last  named  act  in  which 
an  affidavit  is  allowed  or  authorized  by  any  law  of  the  United  States  or 
regulation  of  the  land  department  thereof;  and  if  such  affidavit  is  will- 
fully and  knowingly  or  corruptly  false  in  any  material  matter,  an  in- 
dictment for  perjury  may  be  maintained  thereon  in  the  proper  United 
States  court.     United  Stales  v.  Shinn,  403. 

10.  Perjury. — Swearing  to  a  false  statement  is  not  perjury  unless  the  matter 
is  material  to  the  issue,  question,  or  purpose  about  or  for  which  the  state- 
ment is  made,  or  unless  it  is  intended  and  calculated  to  s^ve  probability 
to  a  material  statement  or  credibility  to  the  affiant.     Id. 

11.  Timber  Culture  Act — Compliance  with. — A  person  entering  a  quar- 
ter section  of  public  land  under  the  timber  culture  act,  must  break 
not  less  than  five  acres  thereof  within  a  year  after  his  application  there- 
for, and  cultivate  the  same  in  some  annual  crop  the  next  year,  or  it  will 
be  deemed  abandoned;  and  planting  the  five  acres  in  timber  or  cuttings, 
is  not  such  cultivation.    Id, 
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12.  Indian  Countey — Uuatilla  Aoenct. — Since  the  repeal  of  section  1  of 

the  Indian  intercourse  act  of  1834,  (4  stat.  129),  by  section  5596  of  the 
R.  S.,  the  only  Indian  country  in  the  United  States  within  the  purview 
of  that  phrase,  as  used  in  chapter  4,  title  28,  of  the  R.  S.,  are  the  tracti 
of  land  set  apart  by  the  authority  of  the  United  States,  for  the  exclu- 
sive use  and  occupancy  of  particular  Indian  tribes,  and  known  as  Indian 
reservations:  and  the  Umatilla  reservation  in  Oregon  is  such  Indian 
country.     United  States  y.  Martin^  473. 

13.  Crimes  CoMBnTiED  bt  or  against  an  Indian. — In  the  exercise  of  its 
constitutional  power  to  regulate  intercourse  with  the  Indian  tribes,  con- 
gress may  define  and  punish  crimes  committed  by  white  men  upon  the 
person  or  property  of  an  Indian,  and  vice  vena  within  as  well  as  without 

.  the  limits  of  a  state.    Id. 

14.  Murder  on  the  Umatilla  Reservation. — Congress  having  provided 
for  the  punishment  of  murder  committed  in  the  Indian  country  (sections 
2145,  5329,  R.  S.),  the  United  States  circuit  court  for  the  district  of 
Oregon  has  jurisdiction  of  the  crime  of  murder  committed  on  the  Uma- 
tilla reservation  by  an  Indian  upon  a  white  man;  and  therefore  it  is  a 
violation  of  section  5,398  of  the  R.  S.,  for  any  one  to  resist  or  obstruct 
the  execution  of  an  order  made  by  a  circuit  court  comnusaioner,  engaged 
in  the  examination  of  an  Indian  charged  before  him  with  the  oommiasioa 
of  murder,  under  such  circumstances.    Id. 

CUSTOMS. 
See  Duties. 

DAMAGES. 

1.  Damages  for  the  Detention  of  Certificate  of  Dbfosit. — ^The  defend- 

ants unlawfully  detained  a  certificate  of  deposit  of  the  value  of  two 
thousand  dollars  from  the  plaintifif:  Heldf  that  the  plaintiff  was  entitled 
to  recover  damages  for  such  detention  equal  to  legal  interest  on  the  value 
of  the  certificate  from  the  date  of  the  demand  therefor  and  refusal,  to  the 
recovery — and  this  without  any  evidence  that  the  plaintiff  would  have 
converted  said  certificate  into  money  and  put  it  to  use,  other  than  hit 
right  to  do  so  and  the  defendants*  illegal  prevention  of  the  exerdse  of 
such  right.     Sleppy  v.  Bank  qf  Commerce,  17. 

2.  Damages. — Where  the  complaint  presents  a  case  for  some  damages,  even, 

if  only  nominal,  it  is  not  necessary,  on  demurrer,  to  determine  the  rule 
of  damages.    Ooldsmithv,  SachSf  110. 

3.  Damages. — Damages  as  well  as  profits  may  now  be  recovered  in  a  suit  in 

equity,  for  an  infringement  of  a  patent  but  not  a  copyright.  CkapmoM 
V.  Ferry,  191. 

4.  Collision. — Damages  decreed  against  a  vessel  overtaking  another  vessel 

for  not  keeping  out  of  her  way.     Simpson  v.  Spreckels,  229. 

6.  Exemplary  Damages. — In  vindictive  actions,  such  as  assault  and  battery, 
slander,  libel,  seduction,  etc.,  where  fraud,  malice,  cruelty,  oppression, 
brutality,  or  wantonness  is  shown,  on  the  part  of  the  defendant,  ex- 
emplary damages  may  be  recovered.    Bi'mon  v.  Erant,  4S8. 

6.  Wealth  of  Defendant. — In  the  above  class  of  actions  evidence  may  be 
given  of  defendant's  wealth.    Id, 
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7.  Criminal  Liability  dF  Dsfbn'dant. — Exemplary  damages  may  be  reoov- 

ered  in  a  ciyil  action,  although  the  act  complained  of  may  be  a  crime, 
or  misdemeanor,  and  subject  the  defendant  to  criminal  prosecution  there- 
for.    Id, 

8.  Good  Character. — In  actions  for  damages  for  assault  and  battery,  eyi- 

dence  of  defendant's  former  good  character  is  not  admissible.     Id. 

9.  New  Trial— Cumulative  Evidence. — A  new  trial  will  not  be  granted 

on  the  ground  of  newly  discovered  evidence,  when  such  evidence  is 
merely  cumulative,  or  is  upon  unimportant  matters  in  the  case,  or  where, 
in  the  opinion  of  the  court,  such  evidence,  if  produced,  would  not  affect 
the  action  or  verdict  of  a  jury.     Id, 

10.  Excessive  Damages. — A  new  trial  will  not  be  granted'  on  the  ground  of 
excessive  damages,  in  an  action  of  personal  tort,  unless  it  appear  that 
the  jury  were  influenced  by  passion,  prejudice,  corruption,  or  willful  dis- 
regard of  law,  in  assessing  such  damages.    Id, 

11.  General  Rule  of  Damages. — The  general  rule  is,  that  no  damages  can 
be  recovered  until  they  shall  have  actually  accrued;  and  that  an  action 
can  not  be  maintained  on  a  mere  liability  to  a  third  party  to  which  a 
plaintiff  has  been  subjected  by  the  act  of  the  defendant.  The  plaintiff, 
in  such  a  case,  must  allege  and  prove,  that  he  has  incurred  actual  dam- 
age by  showing  the  payment,  or  other  satisfaction  of  such  liability. 
California  Dry  Dock  Co,  v.  Armstrong,  523. 

DEMURRER. 
See  Penaltibs  and  Forfeitures;  Waste,  2. 

DONATION  ACT. 

1.  Donee  under  Section  8  or  the  Donation  Act. — J.  R.  took  an  undi- 

vided one  fifth  of  the  land  occupied  by  her  deceased  father,  under  sec- 
tion 8  of  the  donation  act  (0  Stat.  497),  and  married  H.  in  March,  1859: 
Heldj  that  she  took  such  interest  directly  from  the  U.  S.  as  her  gener^ 
property,  but  that  after  February  14,  1859,  under  the  operation  of  sec- 
tion 5  of  Article  XV  of  the  constitution  of  the  state,  it  became  her  sepa- 
rate  property,  and  not  subject  to  the  marital  rights  of  her  husband. 
Stuhbl^field  v.  Afenzies,  41. 

2.  Limitation — ^Life  Estate  and  Remainder. — ^When  the  husband  has  a 

life  estate  in  the  lands  of  the  wife  and  she  the  remainder,  the  statute  of 
limitations  runs  against  him  in  respect  to  such  life  estate,  but  not  against 
the  wife  In  respect  to  the  remainder,  during  the  continuance  of  such  life 
estate;  and  when  such  life  estate  is  lost  by  an  adverse  possession  suffi- 
cient to  bar  an  action  by  the  husband  for  the  recovery  thereof,  a  convey- 
ance of  the  premises  by  the  Ifusband  and  wife  only  passes  the  wife's  in- 
terest, the  remainder,  and  therefore  d^es  not  enable  their  grantee  to 
maintain  an  action  for  the  possession  during  the  life  of  the  husband.    Id, 

3.  Statute  of  Limitations — Repeal  by  Implication. — By  the  law  of 

Oregon  since  May  1,  1854,  an  action  to  recover  possession  of  real  prop- 
erty was  barred  by  an  adverse  possession  of  twenty  years,  and  in  case  of 
a  married  woman  the  limitation  did  not  include  the  period  of  coverture; 
and  during  the  same  time  a  married  woman  might  bring  an  action  to  re- 
cover her  separate  property  without  joining  her  husband  therein:  on 
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OctobeF  17,  1878,  an  act  was  passed  (Ses.  L.,  p.  21),  redacing  this  period 
to  ten  years,  and  providing  that  the  same  shall  not  be  extended  more 
than  five 'years  by  reason  of  the  disability  of  marriage;  and  at  the  same 
session  of  the  assembly,  an  act  was  passed  (Ses.  L.,  p.  92),  on  October 
21  st,  concerning  the  rights  and  liabilities  of  married  women,  and  the  re- 
lation between  husband  and  wife,  "which  provided  (section  7)  that  a 
wife  might  prosecute  and  defend  all  actions  at  law  or  in  equity,  for  the 
preservation  and  protection  of  her  rights  and  property,  as  if  unmanied:*' 
Hddt  that  the  passage  of  the  second  act  did  not  affect  the  first  one, 
and  that  notwithstanding  it,  a  married  woman  was  entitled  to  ^'ve 
years  in  addition  to  the  time  allowed  an  unmarried  one,  within  which 
to  bring  an  action  for  the  recovery  of  the  possession  of  her  real  prop- 
erty.   Id» 

4.  Reservation^  ot  Pitblio  Lands  in  Oregon. — ^By  the  passage  of  the  dona- 
tion act  of  September  27,  1850  (9  Stat.  497),  and  the  amendment  thereto 
of  February  14,  1853  (10  Stat.  158),  congress  disposed  of  all  the  pnbHc 
lands  in  Oregon  to  persons  who  were  or  should  become  settlers  thereon 
and  otherwise '  comply  with  the  provisions  of  such  act,  except,  among 
others,  such  portions  thereof  as  might  be  designated  by  the  auUior- 
ity  of  the  president  for  certun  military  purposes  and  "  other  needful  pub- 
lic uses, "  not  exceeding  six  hundred  and  forty  acres  at  any  one  point  or 
place  for  a  fort,  nor  more  than  twenty  acres  for  any  other  purpose.  Held^ 
1.  That  while  an  order  issued  by  the  secretary  of  war  designating  a  res> 
ervation  under  this  act  for  a  military  post  or  station  may  be  presumed  to 
have  been  made  by  the  authority  of  the  president^  until  the  contrary  ap- 
pears, no  such  presumption  arises  in  case  such  order  is  made  by  any  one 
else,  and  therefore  an  order  issued  by  the  military  officer  in  command  of 
the  department  directing  the  establishment  of  *'a  military  reservation" 
at  Port  Orford,  Oregon,  is  void  and  of  no  effect;  2.  That  a  valid  designa- 
tion of  a  reservation  for  military  or  light-house  purposes  must  indicate  or 

«  describe  with  reasonable  certainty  in  some  public  document  or  record  the 
quantity,  limits,  and  location  of  such  reservation;  and  the  same  ought  to 
be  noted,  as  soon  as  practicable,  on  the  plat  of  tiie  survey  of  the  town- 
ship; and  3.  That  such  a  reservation,  if  designated,  so  as  to  substantially 
exceed  the  quantity  allowed  by  law,  is  illegal  and  void«  UfdUd  Staiet  v. 
Tlchenor,  142,  and  United  Stales  v.  MeOraw,  156. 

6.  Patent  Issued  Contrary  to  Law. — When  it  appears  on  the  face  of  a 
patent  that  it  was  issued  contrary  to  law,  it  is  void,  and  a  court  of  law 
will  so  pronounce;  but  nevertheless  the  United  States  is  entitled  to  main- 
tain a  suit  in  equity  to  have  such  void  patent  cancelled.    Id. 

6.  PossEssoRT  Eight  of  Married  Settler. — A  married  settler  under  the 

donation  act,  prior  to  completion  of  his  residence  and  cultivaticn,  may 
abandon  or  dispose  of  his  possessory  right  or  location  without  the  c(hi- 
sent  of  his  wife.    Id. 

■ 

7.  Lands— Purchase  of,  for  the  United  States. — ^A  conveyance  of  lands  to 

the  United  States  is  void  and  inoperative  unless  the  purchase  is  author- 
ized by  congress.    Section  3736  of  the  revised  statutes.    Id. 

8.  Fort— Meaning  of  the  Term. — The  term  "  fort,"  as  used  in  the  donation 

act,  implies  a  place  of  more  permanence  and  strength  than  a  mere  frontier 
camp,  post,  or  station.    Id, 
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9.  Port  Obfobd. — Congress  never  authorized  or  provided  for  the  erection 

or  maintenance  of  a  "  fort"  at  Port  Orford.     Id, 

10.  Promise  Made  ukdkr  Illegal  Arrest. — The  arrest  and  eviction  of  the 
defendant,  William  Tichenor,  in  1864,  from  his  donation  claim,  at  Port 
Orford,  or  that  portion  of  it  said  to  have  been  a  "  military  reservation," 
and  his  subsequent  imprisonment  by  military  force  and  "without  process 
of  law,  were  illegal  acts,  and  any  promise  extorted  from  him  as  a  condi- 
tion of  his  liberation,  concerning  his  future  claim  to  the  premises,  was 
and  is  void  and  of  no  effect;  neither  would  a  verbal  promise  of  non- 
claim,  however  induced  or  made,  be  sufficient  to  affect  his  right  to  or  in- 
terest in  the  premises.     Id. 

11.  Residence  and  Cultivation  of  a  "Settler." — A  settler  under  the  do- 
nation act  is  not  required  to  reside  *'  all  over"  his  claim,  nor  to  cultivate 
the  whole  of  it,  and  therefore  his  proof  of  residence  and  cultivation  is 
not  false  if  he  actually  resided  ainywhere  within  the  exterior  lines  of  the 
claim  and  cultivated  any  portion  of  it.     Id, 

12.  Sale  of  Publio  Lands. — A  sale  of  public  lands  unauthorized  by  law  is 
void,  and  the  purchaser  thereat  acquires  no  right  thereby,  whether  he 
knew  or  did  not  know  of  such  want  of  authority.    Id, 

13.  Donation  to  Married  Persons  under  Section  6  of  the  Donation 
Act. — Upon  the  death  of  a  married  donee,  intestate,  under  section  6 
of  tbe  donation  act  (9  Stat.  497),  after  compliance  with  the  act,  and  be- 
fore the  issue  of  a  patent,  the  share  of  the  deceajsed  in  the  donation 
descends  to  his  or  her  heirs,  under  the  local  law  of  descents  (Or.  Laws, 
547),  and  is  not  affected  by  the  provision  in  section  4  of  said  act,  giving 
the  share  of  a  married  donee,  dying  under  like  circumstances,  to  the 
survivor  and  children,  or  heirs  of  the  deceased,  in  equal  parts.  Proebstel 
V.  Hogue,  592, 

14.  Division  of  Donation  between  Settler  and  Wife. — The  division  of 
a  donation  to  a  married  man  under  section  4  of  the  donation  act  of  Sep- 
tember 27,  1850  (9  Stat.  497),  between  the  settler  and  his  wife,  is  com- 
mitted by  the  act  to  the  discretion  of  the  surveyor  general,  and  in  con- 
templation of  law  is  made  when  the  settler  proves,  to  the  satisfaction  of 
said  officer,  that  he  has  complied  with  the  provisions  of  the  act,  and  the 
latter  issues  the  certificate  containing  the  facts  constituting  such  com- 
pliance, and  specifying  the  portion  of  the  donation  set  apart  to  the  hus- 
band and  that  to  the  wife,  as  provided  in  section  7  of  said  act;  and  no 
valid  objection  thereto  is  found  by  the  commissioner  of  the  general  land 
office,  which  is  shown  by  the  subsequent  issue  of  a  patent  thereon. 
Traver  v.  Tribou,  511. 

15.  Suit  fob  Pabtition— Statute  of  Limitations. — ^The  wife  of  a  married 
settler  under  section  4  of  the  Donation  act,  died  after  final  proof  by  the 
settler  of  compliance  with  the  act  and  before  the  issue  of  the  patent: 
Held,  1.  That  the  half  of  the  donation  to  which  she  was  or  would  have 
been  entitled,  was  thereupon  granted,  by  the  act,  to  her  surviving  hus- 
band and  children  in  equal  parts  as  the  direct  donees  of  the  United  States; 
and,  2.  The  statute  of  limitations  did  not  commence  to  run  against  the 
right  of  the  heirs  of  said  husband  to  maintain  a  suit  against  his  vendees 
of  certain  distinct  portions  thereof,  for  a  partition  of  their  interests  in 
said  half  of  said  donation,  until  the  same  was  formally  and  finally  di- 
vided by  the  surveyor  general  as  aforesaid.    Id, 
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DOWER. 

1.  Promise  of  Wife  to  Husband. — ^At  common  law  a  husband  and  wife  can- 
not contract  with  one  another,  and  therefore  the  promise  of  the  wife  to 
release  her  right  of  dower  in  certain  property  of  the  hasfaand*s  is  not  a 
valaable  consideration  for  a  conveyance  by  him  to  her  of  other  property. 
CoUmson  v.  Jackson,  357. 

DUTIES. 

1.  Action  to  Rbooveh  Duties. — ^The  plaintiff  brought  an  action  to  recover 

the  amount  of  duties  paid  by  him  on  merchandise  entered  as  sago  flour, 
but  classed  and  taxed  by  the  collector  as  starch,  against  the  protest  of 
the  plaintiff,  that  the  article  was  sago  flour  and  free  of  duty:  Hfid,  that 
the  plaintiff  must  recover,  if  at  all,  upon  the  ground  stated  in  his  protest, 
and  therefore  he  could  not  recover,  although  it  appeared  on  the  trial  that 
the  article  was,  in  fact,  not  starch,  and  not  dutiable.  Chung  Vune  v. 
KeUy,  415. 

2.  Flour — Starch. — ^A  flour  which  is  made  from  a  farinaceous  pUmt  for 

food,  though  largely  composed  of  starch  granules,  is  not,  therefore,  the 
"  made  "  or  manufactured  starch  of  commerce,  upon  which  the  statute 
(sec.  2504  R.  S.,  p.  481)  imposes  a  duty  when  brought  from  a  foreign 
country;  and  it  matters  not  that  it  may  be  in  some  measure  used  as 
starch.     Id, 

3.  Express  Designation  of  an  Article. — The  farina  of  the  root  of  the 

plant  of  the  genus  Manihot,  whether  known  as  root  flour,  cassava,  or 
tapioca,  having  been  expressly  exempted  from  duty  by  congress  (sec 
2505  R.  S.,  pp.  488,  489),  is  not  included  in  the  statute,  supra^  imposing 
a  duty  on  starches,  although  it  may  be  laigely  composed  of  starch 
granules  and  fit  for  use  as  starch.    Id. 

4.  Duties — Shrinkage  in  Weight. — Where  a  cargo  of  coke,  imported  from 

Wales,  by  reason  of  evaporation  of  the  moisture  contained  in  it  during 
the  voyage,  weighed  several  tons  less  thaa  when  shipped:  HM^  that 
duties  could  only  be  legally  collected  on  the  actual  weight  at  the  time  of 
the  importation,  and  not  on  the  weight  shown  by  the  invoice.  Bcdfomr 
V.  SuUivan,  648. 
6.  Regulation  of  the  Secretary  of  the  Treasury. — ^A  regulation  of  the 
secretary  of  the  treasury,  that  duties  shall  be  collected  according  to  the 
Invoice,  unless  the  importer  accounts,  by  proofs  for  the  discrepancy  be- 
tween the  amount  shown  by  the  invoice  and  the  actual  weight  at  the 
time  of  importation,  is  no  defense  to  an  action  to  recover  the  duties  ex- 
acted from  the  importer  on  the  difference  between  the  amount  actually 
imported,  and  the  amount  shown  by  the  invoice  to  have  been  shipped. 
Id. 

EQUITY. 

1.  Stockholder's  Suit  against  Corporation. — A  bill  in  equity  by  a  stock- 
holder against  a  corporation  and  its  officers  for  relief,  which  the  corpora- 
tion itself  should  have  sought,  must  not  only  state  the  grievances  which 
entitle  the  stockholder  to  sue,  but  that  he  has  exhausted  all  means 
within  his  reach  to  obtain  redress  within  the  corporation.  Dcauuneyfr 
V.  Coleman,  61. 
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2.  Same. — The  stockholder  must  make  an  earnest,  not  a  simulated  effort, 

with  the  managing  body  of  the  corporation  to  induce  remedial  action  on 
its  part,  before  he  will  be  heard  in  his  own  behalf.     Id, 

3.  Sake. — If  he  fails  with  the  directors  of  the  corporation,  and  time  permits, 

he  must  show  in  his  bill  that  he  has  made  an  honest  effort  to  obtain  ac- 
tion by  the  stockholders  as  a  body.     Id. 

4.  Personal  Efforts. — He  must  himself  have  made  an  effort  to  secure  a 

redress  of  grievances  through  the  corporation.  The  efforts  of  some  other 
stockholder  several  years  before  will  not  suffice.     Id, 

5.  Stockholder  at  Time  of  Transaction. — He  must  have  been  a  stock- 

holder at  the  time  of  the  transactions  of  which  he  complains,  or  his 
shares  must  have  since  devolved  on  him  by  operation  of  law.     Id. 

6.  The  Statute  of  Limitations  of  California  applies  to  both  legal  and 

equitable  causes  of  action;  and  an  action  for  relief  on  the  ground  of 
fraud  is  barred  in  three  years,  the  cause  of  action  not  to  be  deemed  to 
have  accrued  till  the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud.     Id. 

7.  Demurrer. — Where  it  appears  that  the  fraudulent  acts  constituting  the 

cause  of  action  were  performed  more  than  three  years  before  the  filing  of 
the  bill,  a  demurrer  will  be  sustained,  unless  it  also  appears  that  the 
facts  constituting  the  fraud  were  not  discovered  till  within  three  years. 
Id. 

8.  Knowledge  of  Fraud. — The  means  of  knowledge  of  fraud  are  equivalent 

to  actual  knowledge.     Id. 

9.  Jurisdiction. — Wliere  alienage  is  the  jurisdictional  fact,  all  the  parties 

on  one  side  of  the  controversy  must  be  aliens,  and  all  on  the  other  side 
citizens.     Id. 

10.  Jurisdiction  in  Stockholder's  Suit. — ^Whether,  where  an  alien  stock- 
holder of  a  California  corporation  sues  California  corporations,  and  citi- 
zens of  California  in  the  United  States  courts,  on  behalf  of  himself  and 
all  other  stockholders,  it  is  not  necessary  to  allege  that  he  and  all  stock- 
holders on  whose  behalf  he  sues  are  aliens,  qucere  ?    Id. 

11.  Same. — Whether,  where  an  alien  stockholder  of  a  California  corporation 
seeks  an  accounting  in  equity,  between  such  California  corporation  and 
several  other  corporations  and  citizens  of  California,  the  United  States 
courts  have  jurisdiction,  quaere  ?    Id. 

12.  Several  Stockholders'  Su its.  ~ Whether  each  owner  of  a  share  of  stock 
can  bring  a  suit  on  his  own  behalf,  and  on  behalf  of  all  other  stockholders 
for  the  same  grievances,  quaire  1    Id. 

13.  Indispensable  Parties. — The  owners  of  the  land  at  the  time  of  filing  a 
.    bill  in  equity  to  vacate  a  patent  of  the  United  States,  are  indispensable 

parties  to  the  bill;  and  when  it  is  filed  against  the  patentee  alone,  after 
he  has  conveyed  the  land  and  ceased  to  have  any  interest  in  it,  the  bill 
will  be  dismissed  for  want  of  necessary  parties.  United  States  v.  C.  P. 
B.  B.  Co.,  81. 

14.  Allegation  of  Fraud. — It  is  not  sufficient  to  allege  in  a  bill  to  set  aside 
the  patent  to  a  **  settler"  that  it  was  "fraudulently"  obtained,  by  means 
of  '*  false  proof,"  but  the  acts  constituting  the  fraud  should  be  substan- 
tially stated.  United  States  v.  Tichcnor,  142,  and  United  Slates  v.  McOraw, 
156. 
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15.  Lapse  of  Time. — ^Mere  lapse  of  time  is  a  defeace  in  equity  in  cases  not 
within  the  operation  of  the  statute  of  limitations.     Id, 

16.  Discovert. — A  demurrer  will  lie  to  an  all^ation  in  a  bill,  the  answer  to 
which  may  subject  the  defendant  to  anything  in  the  nature  of  a  penalty 
or  forfeiture — as  an  allegation  oonceming  the  number  of  copies  sold  and 
on  hand  of  a  pirated  map.     Chapman  v.  Fenry^  191. 

17.  Penalties  and  Forfeitures. — ^The  penalties  and  forfeitures  gi^en  by 
section  4965  uf  the  revised  statutes  (17  Stat.  214),  for  an  infringement  of 
a  copyright,  cannot  be  enforced  in  a  suit  in  equity;  and  a  prayer  in  a  bill, 
that  the  plate  and  unsold  copies  of  a  pirated  map  be  delivered  up  to  an 
officer  of  the  court  for  cancellation  and  destruction  is  demurrable,  as 
asking  the  enforcement  of  such  forfeiture.    Id, 

18.  Damages. — Damages  as  well  as  profits  may  now  be  recovered  in  a  suit  in 
equity,  for  an  infringement  of  a  patent  but  not  a  copyright.     Id. 

19.  Equity — Specific  Performance  of  Contraot. — Equity  has  jurisdiction 
to  enforce  the  performance  of  a  contract  to  deliver  a  policy  of  insurance; 
and  having  taken  jurisdiction  for  that  purpose,  will,  in  case  there  has 
been  a  loss  or  death,  retain  it  for  the  purpose  of  decreeing  payment  of 
the  policy.    Hubert  v.  Mutual  lAfe  Ins.  Co.,  198. 

20.  Bill  of  Review. — ^A  biU  of  review  is  a  proceeding  in  the  nature  of  a  writ 
of  error,  and  it  may  be  brought  to  modify  or  reverse  a  decree  given  in  a 
suit  in  equity  in  favor  of  the  United  States  for  errors  apparent  upon  the 
face  thereof.     Bush  v.  United  States,  322. 

21.  Idem — Service  of  Subpceka  in. — Upon  a  bill  of  review  to  oorTect  a 
decree  given  in  favor  of  the  United  States  the  subpoena  to  appear  and 
answer  may  be  served  on  the  district  attorney.     Id. 

22.  Bill  by  Jcdoment  Creditor  to  Set  Aside  Conveyance. — The  assignee 
of  a  promissory  note  brought  an  action  against  the  maker,  in  this  court, 
and  had  judgment  therein,  and  then  brought  a  suit  to  set  aside  a  certain 
conveyance  of  the  judgment  debtor  to  his  wife,  as  fraudulent:  Held^  that 
the  wife  was  entitled  to  show  as  a  defense  to  the  suit  that  the  judgment 
was  void  for  want  of  jurisdiction  in  the  court  to  pronounce  it.  CoUiman 
V.  Jacb«m,  357. 

23.  Amendment. — An  amendment  allowed  to  the  bill  on  the  final  hearing, 
stating  the  value  of  the  matter  in  dispute  to  be  over  five  hundred  doUan. 

24.  Partners — Indispensable  Parties. — Where  a  bill  in  equity  is  filed 
against  one  of  the  members  of  a  copartnership,  to  set  aside  partnership 
tranactions,  and  vacate  a  conveyance  of  real  estate,  assets  of  the  partner- 
ship, but  held  in  the  name  of  one  of  the  partners  for  the  benefit  of  the 
firm,  and  for  an  account,  all  the  partners  are  indispensable  parties  to  the 
bill.     Bell  V.  Dojwhoe^  435. 

25.  Indispensable  Parties  to  Stockholders*  Bill. — A  stockholder  of  a 
New  York  corporation  filed  a  bill  in  equity  on  behalf  of  himself  and  such 
other  stockholders  of  said  corporation  as  should  choose  to  come  in,  against 
a  California  corporation  and  other  defendants,  to  set  aside  transactions 
between  the  said  New  York  corporation  and  the  other  defendants;  also 
other  transactions  dependent  thereon,  without  making  the  corporation 
of  which  he  is  a  stockholder  a  party  to  the  bill:  Heldt  That  the  New 
Y'ork  corporation,  of  which  complainant  is  a  stockholder,  is  an  indispen- 
sable party  to  the  bill.    Id» 
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26.  Requisites  of  Stockholders*  Bill. — Bill,  also,  held  insafficient,  m  not 
containing  the  allegations  essential  to  a  stockholder's  bill  as  established 
in  Howes  v.  Oakland,  104  U.  S.  450;  Huntington  v.  Palmer,  Id.  482,  and 
Dannmeyer  y.  Coleman,  ante,  51.     Id, 

27.  Proof  of  Infringement  before  Bill  Filed. — An  infringement  must  be 
shown  to  have  taken  place  either  by  making,  selling,  or  using  the  article 
patented,  before  the  filing  of  the  bill,  or  there  can  be  no  recovery. 
Slessinger  v.  Buckingham,  469. 

28.  Answer  to  Bill  under  Oath. — Where  the  complainant  does  not  waive 
an  answer  to  the  bill  under  oath,  the  answer,  distinctly  denying  the  ma- 
terial matters  alleged,  not  only  makes  an  issue,  but  proves  it;  so  that  it 
will  require  the  evidence  of  two  witnesses,  or  of  one  witness,  and  other 
circumstances  equivalent  to  a  second,  to  overthrow  the  answer.    Id, 

29.  Waiving  Answer  under  Oath. — ^The  great  advantage  to  complainant  in 
many  cases  under  the  present  rules  relating  to  the  competency  of  wit- 
nesses of  waiving  an  answer  under  oath,  pointed  out.    Id. 

90.  Exceptions  for  Impertinence. — Exceptions  to  a  bill  for  impertinence 
will  not  be  allowed,  unless  it  is  clear  that  the  matter  excepted  to  cannot 
be  material  to  the  plaintiff's  c^e;  and  matters  which  may  be  so  material 
are  not  necessarily  impertinent,  because  they  are  such  as  the  court  may 
judicially  take  notice  of;  nor  is  it  necessarily  impertinent  in  a  bill  for  an 
injunction  to  refer  to  recent  adjudications  of  the  question  involved,  in 
similar  cases  in  other  courts.  Wells,  Fargo  ds  Co.  v.  0,  R.  is  N,  Co., 
600. 

31.  Multifariousness — ^Nuisance. — Several  parties  owning  extensive  mines 
at  various  points  on  the  affluents  of  the  Yuba  River,  work  them  inde- 
pendently of  each  other  by  the  hydraulic  process,  discharging  their 
waste  earth  and  other  debris  into  the  stream  whence  it  flows  down  into 
the  main  river,  where  the  debris  becomes  mingled  into  one  indistinguish- 
able mass,  passes  on,  and  is  deposited  along  the  course  of  the  river  in  the 
valley  below,  burying  valuable  lands  and  creating  a  pubUc  and  private 
nuisance.  A  bill  in  equity  by  a  party  injured  against  all  the  parties  thus 
contributing  to  the  nuisance  to  enjoin  it,  is  not  demurrable  as  being 
multifarious,  or  for  a  misjoinder  of  parties,  defendant.  Woodruff  v.  N, 
B.  Gravel  M.  Co.,  628. 

32.  Same. — The  parties  thus  creating  the  nuisance  may  be  joined  in  equity 
both  on  the  ground  that  they  co-operate,  in  fiact,  and  actually  contribute 
to  the  nuisance,  the  injury  being  the  single  result  of  the  action  of  the 
debris  combined  and  operating  together  long  before  it  reaches  the  place 
where  the  injury  is  effected.  Also,  on  the  ground  of  avoiding  a  multipli- 
city of  suits.    Id. 

33.  Nuisances — ^Parties — Tenant  in  common. — One  tenant  in  common  of 
land  injured  by  a  public  and  private  nuisance,  may  sue  to  enjoin  the 
nuisance,  without  making  his  co-tenant  a  party,  either  as  compUinant, 
or  defendant.     Id. 

See  Penalties  and  Forfeitures. 
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ESCHEAT. 
See  OoNVETANOES,  3;  Fraud. 
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ESTOPPEL, 

1.  Void  Contract — Estoppel.— While  the  insurer  may  be  estopped  to  in- 
sist on  conditions  and  restrictions  contained  in  a  policy  issued  with  a 
knowledge  of  facts  inconsistent  therewith,  neither  par^  to  a  contract  of 
insurance  which  is  void,  as  being  contrary  to  public  policy,  is  estopped  to 
deny  its  legality.    Sport  y.  Home  Mutual  Ins,  Co.,  618. 

EVIDENCE. 

1.  Ex  Parte  Sitbyets  as  Evidence. — It  seems  that  an  ex  parte  survey, 
made  by  direction  of  the  commissioner  of  the  land  office,  of  the  exterior 
boundaries  of  a  rejected  Spanish  grant,  many  years  after  the  rejection, 
and  after  the  lands  embraced  in  the  supposed  grant  have  been  regularly 
officially  surveyed  and  disposed  of  as  public  lands,  is  not  admissible  ai 
evidence  on  the  part  of  the  government  in  a  suit  to  vacate  a  patent. 
UnUed  StaUs  v.  C.  P.  R.  B,  Co,,  81, 

See  Neolioence,  4,  6;  Practice,  3,  4. 

EXECUTION. 
See  Garmishmbnt;  Practigb,  9. 

EXPRESS  COMPANIES, 

1.  Act  OF  Incorporation— Change  of  Corporate  Name. — By  an  act  of 

the  legislature  of  Colorado,  of  February  5,  1866,  certain  persons  were  in- 
corporated as  the  '*  Holladay  Overland  Mail  and  Express  Company,"  with 
the  privilege  and  power  of  changing  its  name  by  an  "order  "  of  its  di- 
rectors, '*  approved  '*  by  the  stockholders;  the  bill  alleges  that  the  stock- 
holders, in  pursuance  of  said  act,  duly  changed  the  name  of  the  corpora- 
tion to  **  Wells,  Fargo  A;  Co,,"  which  change  was  afterwards  approved 
by  the  legislature  by  the  act  of  January  26,  1872.  Held,  1.  That  nntU 
the  contrary  appears,  it  should  be  presumed  that  the  fins!  action  of  the 
stockholders  was  had  in  pursuance  of  the  order  of  the  directors;  2.  That 
the  essential  act  in  the  proceeding  was  the  vote  of  the  stockholders^  to 
which  the  order  of  the  board  was  only  preliminary,  and,  the»«fore,  that 
portion  of  the  act  providing  for  such  order  ought  to  be  considered  merely 
directory;  and,  Z^lSemhlty  That  the  act  of  1872,  approving  the  change,  is 
not  in  conflict  with  section  1889  of  the  revised  statutes,  forbidding  the 
legislature  of  Colorado  from  granting  "private  charters  or  especial  priv- 
ileges."    WeUs,  Fargo  A  Co.  v.  O,  R.  dEr  N,  Co.,  601. 

2.  Express  Facilities. — TMs  term  is  probably  a  sufficient  description  of  the 

accommodation  or  service  which  a  railway  or  other  transportation  com- 
pany is  expected,  and  may  be  required  to  furnish,  a  person  or  corpon- 
tion  engaged  in  the  express  business.     Id, 

3.  Express  Business. — ^This  business  has  come  to  be  a  recognized  branch  of 

the  carrying  trade,  of  which  the  court  will  take  notice;  and  a  railway  or 
other  corporation  created  by  the  state  to  serve  the  public  as  a  common 
carrier,  is  bound  to  furnish  the  usual  and  proper  facilities  to  persons  en- 
gaged in  such  business,  who  are  so  far  the  agents,  bailees,  and  represent- 
atives of  the  public.    Id* 


Index.  675 

4.  Decisions  or  the  United  States  Cibcuit  Ck>UBTS. — The  circuit  conrU 

of  the  United  States  are  co-ordinate  tribunals,  constituting  a  single  sys* 
tern,  and  the  decision  of  one  of  them,  deliberately  made,  ought  usually 
to  be  regarded  as  decisive  of  the  question  involved,  until  otherwise  de- 
termined by  the  supreme  court.    Id, 

5.  Compensation  or  a  Railway  Ck)KP0BATi0N. — Section  36  of  the  incorpo- 

ration act  (Or.  Laws,  562),  which  declares  a  railway  corporation  formed 
thereunder  to  be  a  common  carrier,  and  empowers  it  "to  collect  and  re- 
ceive such  tolls  or  freights  for  transportation  of  persons  or  property 
thereon  as  it  may  prescribe,'*  authorizes  such  corporation  to  take  reason- 
able tolls,  not  inconsistent  with  its  character  and  obligation  as  a  common 
carrier,  and  no  more;  and,  so  far,  it  constitutes  a  contract  between  the 
corporation  and  the  state,  the  obligation  of  which  the  latter  cannot  im- 
pair, nor  any  court  disregard.     Id, 

6.  Reasonable  Compensation. — What  is  reasonable  compensation  und^r 

said  section  36,  when  the  parties  cannot  agree  thereabout,  is  a  question 
to  be  determined  by  the  court;  but  in  allowing  a  provisional  injunction, 
requiring  a  railway  corporation  to  furniBh  an  express  company  with  the 
facilities  theretofore  enjoyed  by  it,  over  and  upon  its  road,  the  court  will 
assume  that  the  compensation  paid  for  such  past  facilities  is  reasonable, 
and  require  them  to  be  furnished  under  the  injunction  at  the  same  rates. 
Id. 

EXTRADITION. 

See  FuomvES  from  Justice. 

FELLOWSERVANT. 

1.  NsGUOENCS  OF  Fellow-servant. — The  employer  is  not  liable  to  a  ser- 

vant for  an  injury  resulting  from  the  negligence  of  a  fellow-servant  in 
the  tome  line,  or  department  of  employment;  provided  the  employer 
exercises  due  care  in  the  selection  of  competent  servants.  Buckley  v.  Q» 
A  C.  8,  M,  Co.,,  394. 

2.  Who  are  Fellow-servants. — The  runner  of  a  steam-engine  employed  in 

lowering  men  and  material,  and  hoisting  rock  in  sinking  a  shaft,  is  a  fel- 
low-servant in  the  same  line,  or  departmeiit  of  service,  within  the  rule, 
with  the  men  in  the  shaft  engaged  in  excavating  the  shaft  and  loading 
the  rock  to  be  hoisted.     Id, 

3.  No  Warranty — Onlt  Due  Care  Required. — The  employer  does  not 

warrant  the  competency  of  his  servants.  He  is  only  bound  to  exercise 
due  care  in  the  selection  of  careful  and  competent  men  for  the  service  to 
be  performed.    Id, 

4.  JSvidencs  of  iNOOBfFETENCT. — The  mere  fact  that  an  accident  occurred, 

though  evidence  of  negligence  on  that  particular  occasion,  is  not,  by 

itself,  sufficient  evidence  to  authorize  a  jury  to  find  that  the  party  so 

negligent  is  not  a  careful  and  competent  man  for  the  service  in  which  he 

was  engaged.    Id. 

6.  Instruction  to  Jury  in  Absence  of  Evidence.— Upon  the  close  of 

plaintiff's  testimony,  if  the  evidence  is  insufficient  to  justify  a  verdict 

for  plaintiff  the  Court  will  instruct  the  jury  to  find  for  the  defendant. 

Id.  

FORFEITURE. 

See  Penalties  and  Forfeitures. 
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FRAUD  AND  FRAUDULENT  C50NVEYANCE. 

1.   COKVSTAl^CE  TO  HiNDSB,  ETC.,  CrEDITOBS,  GoOD  BSTWXSX  THB  PaB11Z&— 

A  conveyance  though  made  to  hinder,  delay,  or  defraud  creditors,  is  valid 
as  between  the  parties  thereto,  and  is  only  so  far  voidable  as  to  enable  a 
creditor  who  is  prejudiced  by  it,  to  enforce  his  demand  against  the 
grantor.     CoUin9on  v.  Jackson,  357. 

2.  Fraudulent  Conyetance. — A  voluntary  conveyance  of  real  properly  by 

a  husband  to  his  wife  through  the  intervention  of  her  father,  which  left 
him  unable  to  pay  his  debts,  or  if  made  for  a  valuable  consideration,  ss 
claimed,  it  being  also  made  within  the  intent  to  hinder  uid  dday  crediton 
to  the  knowledge  of  the  wOe,  held  fraudulent.     Id, 

3.  VoLUNTART  CoNYEYAMCs  TO  CHILDREN. — A  was  a  surety  on  the  official 

bond  of  M,  and  being  liable  thereon  for  defalcation  of  his  principal,  but 
without  knowledge  of  the  same,  conveyed  property  to  his  children  in 
consideration  of  their  having  remained  at  home  and  worked  for  him  on 
the  farm  during  their  nonage,  and  in  pursuance  of  a  promise  made  by 
him  to  that  effect,  which  conveyance  left  him  without  sufficient  property 
to  meet  bis  existing  liabilities  under  said  bond:  Held,  That  the  services 
given  to  the  father  by  the  children  were  not  a  valuable  consideration  for 
the  promise  or  the  conveyances,  as  they  only  did  what  in  law  they  were 
bound  to  do,  and  therefore  the  conveyances  were  voluntary — ^without  a 
valuable  consideration — and  invalid  as  against  the  lien  of  a  judgment 
subsequently  obtained  against  A  on  account  of  said  defalcation,  either 
by  the  obligee  in  the  bond  or  a  co-surety  who  had  paid  the  full  amount 
thereof.     Dowell  v.  ApplegtUe,  427. 

4.  Idem — Grandchild. — But  a  conveyance  to  a  grandchild  under  like  cir- 

cumstances upon  a  promise  to  said  child,  and  its  father,  to  make  the 
same,  is  not  voluntary,  but  a  conveyance  for  a  valuable  consideration, 
and  therefore  valid,  as  against  such  lien.    Id, 

5.  Escheat  Fund. — The  secretary  of  state,  as  such,  is  not  authorised  under 

the  laws  of  Oregon,  c.  16,  p.  582,  to  collect  escheat  funds  from  the  treas- 
urer of  state,  and  if  he  does  so  without  authority  from  the  party  entitled 
thereto,  or  fails  to  account  to  him  for  the  same,  his  sureties  are  not  holden 
therefor.    Id, 

6.  Separate  Property  of  Wife  Used  by  Husband. — Where  moneys  of  a 

married  woman  are  habitually  collected  and  used  in  his  business  by  tbe 
husband  for  a  series  of  years,  and  mixed  with  his  property,  without  any 
account  thereof  being  kept,  thus  giving  him  credit  in  his  business,  and 
there  is  no  specific  agreement  with  his  wife  for  repayment,  or,  that  the 
property  purchased  with  it  shall  be  hers,  the  moneys  so  used,  and  ths 
goods  or  property  so  purchased,  become  his  for  the  purpose  of  paying 
his  debts.     KnowUon  v.  Misk,  625. 

7.  A  Mortgage  by  the  Husband  to  Secure  Moneys  of  the  Wife  so  Col- 

lected AND  Used,  kept  from  the  record  till  after  the  purchase  and  ra* 
ceipt  of  a  large  amount  of  goods  by  the  husband  and  his  son,  they  being 
at  the  time  largely  insolvent,  held  to  be  fraudulent  as  to  the  parties  sell- 
ing the  goods.    Id, 

8.  Fraud  is  Generally  a  Question  of  Fact,  to  be  determined  by  all  tba 

circumstances  of  the  case.    Id, 
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9.  Wirs's  Skpabate  Pbopbrtt. — A  wife  desiring  to  preserye  her  rights  in 
her  separate  property,  shonld  take  reasonable  care  to  keep  it  distinct 
from  her  husband's  business,  so  that  it  shall  not  become  the  means  of 
practising  fraud  upon  others.    Id. 

See  DowKB. 

FRAUDULENT  AMENDMENT. 
See  Constitutional  Law. 

FUGITIVES  FROM  JUSTICE. 

1.  FcornvES  from  Justice — Extradition  Treaty  Construed. — An  extra- 
dited fugitive  cannot,  under  the  treaty  of  1842  between  the  United  States 
and  Great  Britain,  be  held  to  answer  for  an  offence  for  which  his  surren* 
der  could  not  have  been  asked  and  would  not  have  been  granted.  United 
States  V.  Watts,  370. 

GARNISHMENT. 

1.  Debt  Due  bt  Stockholder  to  Corporation. — Judgment  was  obtained 
by  the  i^intiff  against  the  defendant  for  nineteen  thousand  and  two 
dollars  and  five  cents,  and  an  execution  thereon  as  against  the  defendant 
returned  ntUla  bona  and  served  on  F.  B.  Harrington  as  a  debtor  of  the 
defendant  for  one  hundred  and  sixty-eight  dollars  and  fifty  cents,  on 
account  of  unpaid  calls  on  assessments  made  upon  said  Harrington's 
shares  in  the  capital  stock  of  the  defendant,  to  which  Harrington  an- 
swered he  owed  the  defendant  nothing;  but  the  answer  not  proving 
satisfactory  to  the  plaintiff,  he  procured  an  order  under  section  309  of 
the  code  requiring  the  former  to  appear  before  a  referee  for  examination; 
whereupon  the  phuntiff  served  on  him  written  allegations  concerning  said 
indebtedness  as  provided  in  section  102  of  the  code,  to  which  the  garnishee 
demurred  that  the  court  had  no  jurisdiction  and  that  the  garnishee  is  not 
liable  id  this  proceeding:  Held,  1.  That  the  proceeding  by  garnishment 
under  sections  150  and  101-9  of  the  code  does  not  authorize  a  demurrer 
to  the  allegations  of  the  plaintiff,  but  requires  an  answer  thereto  by  the 
garnishee  to  which  exceptions  may  be  taken  for  insufficiency:  2.  A  due 
and  unpaid  call  or  assessment  upon  the  shares  of  a  stockholder  in  the 
capital  stock  of  a  corporation  is  a  "debt'*  due  such  corporation  within 
the  purview  of  section  147  of  the  code,  and  may  be  collected  from  such 
stockholder  by  a  judgment  creditor  of  the  corporation  by  garnishment, 
under  sections  150  and  101-9  aforesaid.  Fault  v.  Alaska  O,  dt  S.  M,  Co,, 
420. 

HIGHWAYS. 
>  See  Chinese,  5. 

HOMESTEAD. 

1,  Houestead  Act  of  Nevada  Construed. — A  party  cUdjiing  the  benefit 

of  the  homestead  act,  must  record  his  written  claim,  or  declaration  of 
homestead,  in  the  manner  in  the  act  prescribed.  Nevada  Bank  v.  Tread- 
way,  456. 

2.  When  Declaration  Takes  Effect. — When  such  declaration  is  duly 

made  and  recorded,  the  property,  from  that  instant,  becomes  exempt  from 
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forced  sale,  except  for  the  debts  and  liabilities  mentioned  in  the  constita- 
tion  and  statute  of  the  state.    Id, 

3.  Samk. — Where  declaration  of  homestead  was  daly  made  and  recorded  ^re 

days  prior  to  advertised  sale  of  premises:  Held,  that  such  declaralion  waa 
made  and  recorded  within  time;  that  the  premises  could  not  be  legally 
sold,  and  that  a  forced  sale  thereof  was  void,  the  debt  npon  which 
the  homestead  wfis  sold  not  being  one  of  the  class  of  debts  enumerated 
and  excepted  in  the  constitution  of  the  state.    Id. 

4.  Dedication — Whsn  Rights  Attach. — Homestead  rights  attach  when- 

ever the  property  is  dedicated  to  such  use,  in  the  manner  by  law  pro- 
vided,  and  if  such  dedication  is  made  at  any  time  before  forced  sale,  the 
property  becomes  exempt,  and  can  not  be  legally  sold.     Id, 

HUSBAND  AND  WIFE. 
See  Dower;  Wife. 

INDIANS  AND  INDIAN  COUNTRY. 

1.  Indian  Country — Umatilla  Aoenct. — Since  the  repeal  of  section  1  of 

the  Indian  intercourse  act  of  1834  (4  Stat.  129),  by  section  5596  of  the 
R.  S.,  the  only  Indian  countiy  in  the  United  States  within  the  purview 
of  that  phrase,  as  used  in  chapter  4,  title  28,  of  the  R.  S.,  are  the  tracts 
of  land  set  apart  by  the  authority  of  the  United  States,  for  the  exclu- 
sive use  and  occupancy  of  particular  Indian  tribes,  and  known  as  Indian 
reservations;  and  the  Umatilla  reservation  in  Oregon  is  such  Indisa 
country.     United  States  v.  Martin^  473. 

2.  Crimes  Committed  bt  or  against  an  Indian. — In  the  exercise  of  iti 

constitutional  power  to  regulate  intercourse  with  the  Indian  tribes,  con- 
gress may  define  and  punish  crimes  committed  by  white  men  upon  the 
person  or  property  of  an  Indian,  and  vke  versa  within  as  well  as*without 
the  limits  of  a  state.     Id, 

3.  Murder  on  the   Umatilla  Reservation. — Congress  having  provided 

for  the  punishment  of  murder  committed  in  the  Indian  country  (sections 
2145,  5329,  R.  S.),  the  United  States  circuit  court  for  the  district  of  Ore- 
gon has  jurisdiction  of  the  crime  of  murder  committed  on  the  Umatilla 
reservation  by  an  Indian  upon  a  white  man;  and  therefore  it  is  a  viola- 
tion of  section  5398  of  the  R.  S.,  for  any  one  to  resist  or  obstruct  the 
execution  of  an  order  made  by  a  circuit  court  commissioner,  engaged  In 
the  examination  of  an  Indian  charged  before  him  with  the  commission 
of  murder,  under  such  circumstances.    Id, 

INJUNCTION. 

1.  Injunction — Jurisdiction  to  Enjoin  Board  of  Supervisors  from  Pass- 
ing AN  Ordinance. — The  courts  have  jurisdiction  to  enjoin  the  board  of 
supervisors  of  a  municipal  corporation  from  passing  an  ordinance,  which 
is  not  within  the  scope  of  their  powers,  where  the  passage  of  such  ordi- 
nance would  work  an  irreparable  injury;  and  where  a  proper  bill  is  pre- 
sented, the  circuit  court  of  the  United  States,  or  a  judge  thereof,  is  au- 
thorized, by  statute,  to  issue  a  restraining  order  to  preserve  the  rights  of 
the  parties  in  staiv.  qtio,  until  the  question,  as  to  the  right  of  the  complain- 
ant to  an  injunction,  can  be  fully  heard,  and  determined.  Spring  Vidiejf 
Water  Works  v.  BartleU,  655. 
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2.  Ordinance  Void  ok  its  Face. — Where  an  ordinance  would  be  void  on  its 

face,  by  reason  of  its  unconstitutionality,  and  no  irreparable  injury  could 
result  from  its  mere  passage,  there  being  an  adequate  remedy  at  law 
against  any  attempt  to  enforce  it,  after  its  passage,  a  court  of  equity  will 
not  enjoin  its  passage.     Id, 

3.  Void  Ordinance — Irreparable  Injury. — But,  where  an  ordinance  would 

be  void  for  want  of  authority  to  pass  it,  yet,  if  irreparable  injury  would 
result  from  its  mere  passage,  or  where  there  is  the  physical  power  to  ex- 
ecute the  void  ordinance,  notwithstanding  its  invalidity,  by  means  of  the 
instrumentalities  provided,  and  the  only  adequate  remedy  against  an  ir- 
reparable injury  arising  from  its  actual  enfbrcement  after  its  passage,  £b 
an  injunction,  the  court  may  enjoin  the  passage  of  the  ordinance.  There 
appears  to  be  no  sound  reason  why  the  court  should  not  interfere  at  one 
stage  of  the  proceedings,  as  well  as  at  another.    Id, 

INSTRUCTIONS  TO  JURY. 
See  Negligence,  5. 

INSURANCE— FIRE. 

1.  Fire  Insurance — Contract  for. — A  contract  for  insurance  against  loss 

by  fire  is  a  contract  of  indemnity;  and  a  contract  to  that  end  with  a  per- 
son who  has  no  insurable  interest  in  the  property  or  cannot  sustain  any 
pecuniary  loss  by  injury  thereto  is  a  mere  wager,  contrary  to  public  pol- 
icy and  void.    Spart  v.  Home  Mutiud  Ins,  Co,.,  618. 

2.  Insurable  Interest. — Any  person  who  has  a  legal  or  equitable  interest 

in  property,  or  is  so  related  to  it  that  an  injury  to  it  may  cause  him  pe- 
cuniary loss,  has  an  insurable  interest  therein.    Id, 

3.  Judgment  Creditor. — A  judgment  creditor  has  an  insurable  interest  in 

the  j)roperty  of  his  debtor;  but  he  cannot  recover  from  the  insurer  upon 
an  injury  thereto  as  for  a  loss  to  himself,  unless  he  also  shows  that  the 
judgment  debtor  has  not  sufficient  property  left  out  of  which  the  judg- 
ment can  be  satisfied.     Id, 

4.  Void  Contract — Estoppel.— rWhile  the  insurer  may  be  estopped  to  in- 

sist on  conditions  and  restrictions  contained  in  a  policy  issued  with  a 
knowledge  of  facts  inconsistent  therewith,  neither  party  to  a  contract  of 
insurance  which  is  void,  as  being  contrary  to  public  policy,  is  estopped  to 
deny  its  legality.    Id, 

INSURANCE— LIFE. 

1.  Certainty. — A  contract  to  issue  a  plain  life  insurance  policy  upon  the 
life  of  the  applicant  for  fifteen  thousand  dollars,  payable  to  his  wife,  ac- 
cording to  the  form  in  use  by  the  company,  is  sufficiently  certain  to  bo 
enforced;  and  if  there  is  any  extrinsic  reason  why  it  should  not  bb  en- 
forced, as  that  it  was  procured  by  fraud  or  falsehood,  it  must  be  set  up 
as  a  defence.    Hebtrt  v.  Mut,  L,  Ins,  Co,^  198. 

INTEREST. 
See  Damages. 

JUDGMENT— FINAL. 
See  Practice,  7. 
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JURISDICTION. 

1.  JuBiSDicnoN. — ^Where  alienage  is  the  juriBdictional  fact,  all  the  parties 

on  one  side  of  the  oontroveray  must  be  aliens,  and  all  on  the  other  side 
citizens.    Dcunnmeyer  v.  ColeTnan,  51. 

2.  Jurisdiction  in  Stockholder's  Suit. — Whether,  where  an  alien  stock- 

holder of  a  California  corporation  snes  California  corporatioDS,  and  citi* 
sens  of  California  in  the  United  States  ooorts,  on  behalf  of  himself  and 
all  other  stockholders,  it  is  not  necessary  to  allege  that  he  and  all  stock- 
holders on  whose  behalf  he  sues  are  aliens,  qucere  ?    Id, 

3.  Same. — Whether,  where  an  alien  stockholder  of  a  California  corpontion 

seeks  an  accounting  in  equity,  between  such  California  corporation  and 
several  other  corporation  and  citizens  of  California,  the  United  States 
courts  have  jurisdiction,  quaart?    Id, 

4.  Skvsral  Stockholders*  Suns. — Whether  each  owner  of  a  share  of  stock 

can  bring  a  suit  on  his  own  behalf,  and  on  behalf  of  all  other  atockholders 
for  the  same  grievances,  gucsrtf  Id, 
6.  Territort,  not  a  State. — The  ruling  in  New  Orleans  v.  Winter  (1  Wheat 
91),  that  a  territory  is  not  "  a  state"  within  the  meaning  of  that  term  as 
used  in  the  constitution  in  making  the  grant  of  judicial  power  to  the 
United  States,  and  that,  therefore,  a  resident  of  the  former  cannot  sue 
in  the  national  courts,  as  a  citizen  of  a  state,  followed  but  questioned. 
Watson  v.  Brooks^  316. 

6.  Action  in  the  National  Courts  bt  the  Assignee  of  a  Pbomissobt 

Note. — The  assignee  of  a  promissory  note  may  now  sue  in  the  national 
courts  without  reference  to  the  citizenship  of  his  assignor  (18  Stat.  470); 
and  if  the  assignment  is  absolutely  and  legally  made,  the  motive  which 
induced  it  in  no  way  affects  the  right  of  the  assignee  to  sue  in  said  courts. 
Collinsan  v.  Jackson,  357. 

7.  Licensee  Only  Liable  fob  Royaltt. — The  only  remedy  of  a  patentee 

agaiast  a  party  manu&ctuiing  under  a  license,  is  upon  the  contract 
granting  the  license  for  the  royalty  agreed  upon.    Kelly  v.  Porter,  482. 

8.  Jurisdiction — License. — An  action  by  the  patentee  against  his  licensee 

for  the  stipulated  royalty,  presents  no  question  of  patent  law,  and  no 
subject-matter,  which  can  give  the  national  courts  jurisdiction  on  that 
ground.     Id, 

9.  CouirrY  Road— Jurisdiction  to  Establish. — The  county  court  has  no 

jurisdiction  of  an  application  to  establish  a  county  road,  except  upon  the 
petition  of  twelve  householders  of  the  vicinage,  and  notice  to  the  persons 
concerned,  as  prescribed  in  sections  2  and  3  of  the  road  law.  (Or.  Laws, 
721.)    Bums  V.  Mult,  Bailway  Co.,  543. 

10.  Idem — Order  Estabushing. — An  order  establishing  a  county  road  must 
direct  the  survey  thereof  to  be  recorded;  and  where  the  order  provided 
that  the  survey  should  be  recorded  when  the  petitioners  gave  a  bcmd  to 
open  a  portion  of  the  proposed  road,  which  was  never  done,  and  the 
record  never  made,  the  road  was  not  established.    Id. 

See  Equity;  Injunction. 

LABORERS. 
See  Chinese, 
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LANDLORD  AND  TENANT. 

1.  LiABiLiTT  OF  Stranger  CoHMnriNO  Waste. — A  stranger  committing 

waste  upon  premises  leased,  or  held  by  a  particular  estate,  is  liable  to  the 
tenant  for  the  injury  to  the  possession,  and  to  the  landlord,  or  reversioner, 
for  the  injury  to  the  freehold,  or  inheritance.  The  right  of  each  is  dis- 
tinct from  that  of  the  other,  and  satisfaction  made  to  the  one,  is  no  bar  to 
an  action  brous^htby  the  other.     Col,  Dry  Dock  Co,  t.  Armstrong,  523. 

2.  LiABiJLiTT  OF  Tenant  for  Waste  and  his  Rights  against  Tbespabsjer. 

The  tenant  is  answerable  to  the  landlord,  or  reyersioner,  for  waste 
done  by  a  stranger.  He  has  his  remedy  over  against  the  stranger,  but 
the  tenant's  recovery  against  the  stranger  for  injuries  to  the  freehold, 
or  reversion,  is  dependent  on  his  first  having  satisfied  the  landlord's 
claim  by  payment,  or  repair  of  the  injured  premises;  and,  in  such  case, 
the  stranger  is  liable,  only,  for  the  payment,  or  expense,  necessarily  in- 
curred.    Wood  V.  Griffin,  46  N.  H:  231,  approved  and  followed.    Id, 

3.  Effect  of  Express  upon  Implied  Covenants  in  a  Lease. — Where  the 

parties  to  a  lease  of  real  property  have,  expressly,  covenanted  to  repair, 
it  seems,  that  the  express  covenant  takes  the  place  of  the  Implied  cove- 
nant, and  becomes  the  measure  of  the  tenant's  liability.    Id, 

4.  Right  of  Tenant  against  Trespasser  where  Tenant  has  Covenan- 

ted to  Repair. — It  being  admitted  that  in  a  case,  in  which  the  tenant 
has  expressly  covenanted  to  repair,  such  tenant  has  a  right  to  maintain 
an  action  against  a  stranger  committing  waste,  for  injuries  done  to  the 
freehold:  Held,  that  such  right  of  action  does  not  accrue  in  favor  of  a 
tenant,  until  he  has  paid,  or  satisfied,  his  landlord,  or  repaired  the  prem- 
ises.    Id, 

5.  Complaint  Failing  to  State  Satisfaction  or  Repairs  Made,  is  De- 

murrable.— A  complaint  setting  forth  the  fact  of  a  lease  containing  a 
covenant  by  the  tenant  to  repair,  and  an  injury  to  the  freehold  by  a  tres- 
passer (defendant  in  the  action),  and  further  alleging,  that,  by  reason  of 
the  tortious  act  of  the  trespasser,  the  tenant  (plaintiff  in  the  action)  has 
become,  and  is,  absolutely  liable,  and  indebted  to  the  landlord  for  the 
damages  resulting  from  the  trespass,  viz.  the  necessary  cost  of  repair,  but 
which  fails  to  aver,  that  the  landlord's  claim  has  been  satisfied,  or  that 
any  expenditures  in  repair  have  been  made  by  the  tenant,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.    Id, 

LEGISLATIVE  JOURNALS. 

1.  Journals  of  Legislature,  Court  will  Notice. — The  Constitution  of 

California  (Sec.  15,  Art.  IV)  provides  that  '*  on  the  final  passage  of  all 
bills  they  shall  be  read  at  length  and  the  votes  shall  be  by  yeas  and  nays 
upon  each  bill  separately,  and  shall  be  entered  on  the  journal,  and  no 
bill  shall  become  a  law  without  the  concurrence  of  a  majority  of  the 
members  elected  to  each  house."  Under  this  provision  the  court,  to 
inform  itself,  will  look  to  the  journals  of  the  legislature,  and  if  it  appear 
therefrom  that  the  bill  did  not  pass  by  the  constitutional  majority,  then 
it  will  not  be -regarded  as  a  law.     San  McUeo  Co,  v.  S,  P,  R,  R,  Co.,  238. 

2.  Statute  not  Passed. — The  journals  of  the  Legislature  show  that  the  act 

of  March  14,  1881,  mentioned  in  the  opinion,  never  became  a  law.    Id, 
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LIMITATIONS  OF  ACTIONS. 

1.  Limitation — Life  Estate  and  Remain dek. — When  the  husband  has  a 

life  estate  in  the  lands  of  the  wife  and  she  the  remainder,  the  statute  of 
limitations  mns  against  him  in  respect  to  such  life  estate^  but  not  against 
the  wife  in  respect  to  the  remainder,  during  the  continoanoe  of  such  life 
estate;  and  when  such  life  estate  is  lost  by  an  adverse  possession  suffi- 
cient to  bar  an  action  by  the  husband  for  the  recovery  thereof,  a  convey- 
ance  of  the  premises  by  the  husband  and  wife  only  passes  the  wife^s  in- 
terest, the  remainder,  and  therefore  does  not  enable  their  grantee  to 
maintain  an  action  for  the  possession  during  the  life  of  the  husband. 
StttbbUfield  v.  Men^ues,  41. 

2.  Statute  of  Limitations — Repeal  bt  Implication. — By  the  law  of 

Oregon  since  May  1,  1854,  an  action  to  recover  possession  of  real  prop- 
erty was  barred  by  an  adverse  possession  of  twenty  years,  and  in  case  of 
a  married  woman  the  limitation  did  not  include  the  period  of  coverture; 
and  during  the  same  time  a  married  woman  might  bring  an  action  to  re- 
cover her  separate  property  without  joining  her  husband  therein:  ou 
October  17,  1878,  an  act  was  passed  (Ses.  L.,  p.  21),  reducing  this  period 
to  ten  years,  and  providing  that  the  same  shall  not  be  extended  more 
than  five  years  by  reason  of  the  disability  of  marriage;  and  at  the  same 
session  of  the  assembly,  an  act  was  passed  (Ses.  L.,  p.  92),  on  October 
21st,  concerning  the  rights  and  liabilities  of  married  women,  and  the  re- 
lation between  husband  and  wife,  ''which  provided  (section  7)  tiist  a 
wife  might  prosecute  and  defend  all  actions  at  law  or  in  equity,  for  the 
preservation  and  protection  of  her  rights  and  property,  as  if  unmarried:" 
Held,  that  the  passage  of  the  second  act  did  not  affect  the  first  one,  and 
that  notwithstanding  it,  a  married  woman  was  entitled  to  ^ve  years  vol 
addition  to  the  time  allowed  an  unmarried  one,  within  which  to  bring  an 
action  for  the  recovery  of  the  possession  of  her  real  property.     Id. 

3.  The  Statute  of  Limitations  of  California  applies  to  both  legal  and 

equitable  causes  of  action;  and  an  action  for  relief  on  the  ground  of 
fraud  is  barred  in  three  years,  the  cause  of  action  not  to  be  deemed  to 
have  accrued  till  the  discovery  by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud.     Dannmeyer  v.  Coleman,  51. 

4.  Demurrer. — Where  it  appears  that  the  fraudulent  acts  constituting  the 

cause  of  action  were  performed  more  than  three  years  before  the  filing  of 
the  bill,  a  demurrer  will  be  sustained,  unless  it  also  appears  that  the 
facts  constituting  the  frau^  were  not  discovered  till  within  tliree  years. 
Id. 

5.  Knowleob  of  Fraud. — The  means  of  knowledge  of  frand  are  equivalent 

to  actual  knowledge.     Id, 

6.  Lapse  of  Time. — Mere  lapse  of  time  is  a  defence  in  equity  in  cases  not 

within  the  operation  of  the  statute  of  limitations.  United  States  v.  Tiche- 
nor,  142. 

7.  Suit  for  Partition — Statute  of  Limitations.— The  wife  of  a  married 

settled  under  section  4  of  the  Donation  act,  died  after  final  proof  by  the 
settler  of  compliance  with  the  act  and  before  the  issue  of  the  patent: 
Held,  1.  That  the  half  of  the  donation  to  which  she  was  or  would  have 
been  entitled,  was  thereupon  granted,  by  the  act,  to  her  surviving  hus- 
band and  children  in  equal  parts  as  the  direct  donees  of  the  United  States; 
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and,  2.  The  statuto  of  limitations  did  not  commence  to  mn  agunst  the 
right  of  the  heirs  of  said  husband  to  maintain  a  suit  against  his  vendees 
of  certain  distinct  portions  thereof,  for  a  partition  of  their  interests  in 
said  half  of  said  donation,  until  the  same  was  formally  and  finally  di- 
vided by  the  surveyor-general  as  aforesaid.     Traver  v.  Ihrtbou,  611. 

MARRIED  WOMAK. 
See  DovrjB»;  WiFB. 

MEXICAN  GRANT. 

1.  MoQUELAMOS  Gbakt. — ^Where  a  claim  was  filed  for  the  confirmation  of  a 

Mexican  grant  of  eleven  leagues,  within  exterior  boundaries  containing 
three  times  that  quantity  of  land,  and  the  surveyor-general,  in  extending 
the  public  surveys,  found  the  grant  within  the  sphere  of  his  operations, 
and  surveyed  it  in  advance  of  confirmation,  in  pursuance  of  the  statute 
of  1852  (10  Stat.  90),  reserving  nearly  double  the  quantity  necessary  to 
satisfy  the  grant,  which  survey  was  acquiesced  in  by  the^claimant,  ^nd 
the  surplus  surveyed  into  sections,  platted,  and  returned  to  the  land 
office  as  public  lands,  which  surplus  was  thereafter  treated  as  public  lands 
by  the  government,  opened  to  pre-emption,  offered  for  public  sale  by 
proclamation  of  the  president,  and  afterwards  opened  to  private  entry 
and  homesteads,  patents  being  issued  therefor  for  all  such  purposes, 
and  to  satisfy  a  congressional  grant  to  the  Central  Pacific  Railroad  Com- 
pany; U  eeenu,  that  such  surplus  will  be  regarded  as  emancipated  from 
the  claim  of  the  Spanish  grant,  and  that  the  patents  issued  therefor  in 
the  usual  course  of  the  ordinary  business  of  the  land  office,  and  to  give 
effect  to  congressional  grants  as  public  lands,  will  be  regarded  as  valid. 
United  States  v.  C.  P.  R.  R.  Co,,  81. 

2.  Ex  Parte  Surveys  as  Evidence.— J<  seema  that  an  ex  parte  survey, 

made  by  direction  of  the  conmiiBsioner  of  the  land  office,  of  the  exterior 
boundaries  of  a  rejected  Spanish  grant,  many  years  after  the  rejection, 
and  after  the  lands  embraced  in  the  supposed  grant  have  been  regularly 
officially  surveyed  and  disposed  of  as  public  lands,  is  not  admissible  as 
evidence  on  the  part  of  the  government  in  a  suit  to  vacate  a  patent.     Id, 

3.  Patent — Legal  Title. — M.,  a  claimant  under  title  derived  from  the 

original  grantee  of  a  part  of  the  lands  embraced  in  a  Mexican  grant,  ob- 
tained a  decree  of  confirmation  on  which  a  patent  was  issued,  and  other 
claimants  of  the  same  land  under  title  also  claimed  to  have  been  derived 
from  the  same  original  grantee,  and  whose  claim  had  been  confirmed  prior 
to  the  issue  of  the  patent  to  M.,  obtained  patents  for  the  same  land  some 
years  subsequent  to  the  issue  of  the  patent  to  M.  Held:  1.  That  the  issue 
of  the  patent  to  M.  vested  the  entire  legal  title  in  him,  and  left  nothing 
in  the  United  States  upon  which  the  subsequent  patents  could  operate, 
and  consequently  nothing  passed  by  them.  With  the  issue  and  delivery 
of  the  senior  patent,  all  authority  or  control  of  the  executive  department 
over  the  land  passed  away.  2.  That  under  such  circumstances  in  an  ac- 
tion at  law  the  senior  patent  is  conclusive  as  to  the  title,  and  cannot  be  as- 
sailed collaterally  by  the  holders  of  the  junior  patent.  3.  The  only  remedy 
of  the  junior  patentees  is  in  equity  to  charge  the  holder  of  the  senior  patent, 
if  there  are  equitable  grounds  for  so  doing,  with  a  troet  for  their  benefit. 
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4.  While  in  a  proper  senae  it  nuty  be  tnie  that  in  acting  on  a  claim  for 
land  based  on  a  Mexican  grant,  the  United  States  has  no  interest  in  the 
derivative  title  from  the  original  grantee  of  the  Mexican  government, 
yet  where  one  held  sach  a  derivative  title  prior  to  the  transfer  of  CtJi- 
fomia  to  the  United  States,  he  was  one  of  the  parties  protected  by  the  stip- 
ulations of  the  treaty,  and  it  would  seem  was  as  mnch  entitled  to  have  his 
deed  from  the  original  grantee  passed  upon,  as  he  was  to  have  the 
original  grant  itself  passed  upon.  5.  The  cases  in  which  it  has  been  held 
admissible  in  an  action  at  law  between  the  holders  of  senior  and  junior 
patents  for  the  same  land,  to  examine  into  the  equities  for  the  purpose 
of  attaching  a  prior  equity  to  the  junior  patent,  are  all  cases  where  the 
parties  have  sought  to  acquire  lands  belonging  to  the  United  States  «poa 
differeiU  and  independent  adverse  clamUf  and  have  no  ^plication  to  a 
case  where  both  parties  claim  under  the  same  original  grant  or  right, 
though  by  different  derivative  titles.  6.  Where  two  partiea  claim  the 
same  land  under  different  derivative  titles  from  the  original  grantee  of 
the  Mexican  government,  and  one  of  them  obtains  a  patent  for  the 
lands,  the  right,  if  any,  of  the  other  to  relief  in  equity  accrues  on  Uie 
day  the  patent  issues.  The  cause  of  suit  is  full,  complete,  and  per- 
fect on  that  day,  and  is  not  dependent,  and  cannot  rest,  upon  any  sub- 
sequent  proceeding  or  patent.  Semble:  Where  such  equitable  action  is 
not  commenced  until  a  time  when  by  the  state  statute  of  limitationa  it 
would  be  barred,  the  United  States  circuit  court,  although  acourt  of  equity, 
and  not  absolutely  bound  by  that  statute,  may  in  analogy  thereto,  hold 
the  cause  to  be  stale,  and  decline  on  that  ground  to  sustain  a  bilL  The 
question  whether  a  patent  gives  a  new  cause  of  action  so  as  to  avoid  the 
statute  of  limitations,  where  both  parties  claim  under  the  same  grant, 
not  determined.    Hayner  v.  Stanly,  214. 

4.  MsxiCAN  Grant,  Lsqax  and  Equitable  Title. — ^The  holder  of  a  Mex- 
ican grant  containing  a  quicksilver  mine  conveyed  the  mine,  together 
with  one  thousand  acres  of  land  surrounding  the  mine,  to  A.,  who  went 
into  possession,  and  he  and  his  grantees  continued  in  possession,  working 
the  mine  for  twenty-five  years.  After  such  conveyance  the  holder  of  the 
grant  executed  a  second  conveyance  to  B.,  also  embracing  the  mine  and 
the  land  before  conveyed  to  A.  The  grantees  of  B.  presented  the  grant 
for  confirmation,  which  was  duly  confirmed,  and  a  patent  in  due  form  was 
issued  to  the  confirmees.  Held:  That  the  legal  title  derived  under  the 
patent  would  be  controlled  for  the  benefit  of  the  grantees  of  A.,  who  held 
the  better  title  under  the  first  conveyance.  Santa  Clara  M,  A.  v.  Qmci- 
silver  M,  Co,,  330. 

6,  Location  of  Land  Indkfinitelt  Described. — ^Where  a  mine,  together 
with  one  thousand  acres  of  land,  '*  around,  circumjacent,  and  adjoiniog 
said  mine,"  is  conveyed  by  the  owner  of  a  larger  tract,  the  land  wiU  be 
located  as  nearly  as  practicable  in  a  square  form  around  the  mine,  taking 
the  mine  as  the  center  of  the  location,  and  the  grantor,  by  subsequent 
conveyances  of  the  larger  tract  in  two  parts  toother  parties^  cannot  affect 
this  right  of  location  by  the  prior  grantee.    Id, 

6.  Mining  Partners— Tenants  in  Common. — ^Where  a  mine,  together  with 
the  surrounding  lands,  is  conveyed  to,  and  the  mine  is  worked  by,  an 
unincorporated  association  of  individuals  in  the  usual  mode,  as  in  the  case 
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of  mining  pftrtncnhips  in  Calif omia,  the  members  of  the  asBOciation  are 
tenants  in  oommon  of  the  mine  and  the  land  so  held.  Id, 
7.  Salb  undbr  Dscsss  of  Fropebtt  of  Mining  Pabtnxrshif. — Where  a 
bill  is  filed  by  a  member  of  a  mining  partnership  to  wind  np  the  affairs 
of  the  associatiop,  some  of  the  members  being  omitted  from  the  bill 
because  of  the  impracticability  of  bringing  them  all  before  the  coart,  and 
a  decree  is  made  dissolving  the  association,  directing  the  mines  and  lands 
of  the  company  to  be  sold,  the  debts  to  be  paid,  etc.,  and  a  sale  of  the 
mines  and  lands  of  the  association  is  made  in  pursuance  of  the  decree,  the 
title  to  the  undiTtded  interests  in  the  mine  and  lands  of  those  not  parties 
to  the  suit  will  not  be  affected  by  the  decree  and  sale.     Id, 

MINES  AND  Mmma 

1.  Mexican  Grant,  Lboal  and  Equitable  Title. — ^The  holder  of  a  Mex- 

ican grant  containing  a  quicksilver  mine  conveyed  the  mine,  together 
with  one  thousand  acres  of  land  surrounding  the  mine,  to  A.,  who  went 
into  possession,  and  he  and  his  grantees  continued  in  possession,  working 
the  mine  for  twenty -five  years.  After  such  conveyance  the  holder  of  the 
grant  executed  a  second  conveyance  to  B.,  also  embracing  the  mine  and 
the  land  before  conveyed  to  A.  The  grantees  of  B.  presented  the  grant 
for  confirmation,  which  was  duly  confirmed,  and  a  patent  in  due  form  was 
issued. to  the  confirmees.  Held:  That  the  legal  title  derived  under  the 
patent  would  be  controlled  for  the  benefit  of  the  grantees  of  A.,  who  held 
the  better  title  under  the  first  conveyance.  Santa  Olara  M,A,y.  Quick' 
tUver  M,  Co,,  330. 

2.  Location  of  Land  Indefinitely  Described. —Where  a  mine,  together 

with  one  thousand  acres  of  land,  ''around,  oircumjacent,  and  adjoining 
said  mine,"  is  conveyed  by  the  owner  of  a  larger  tract,  the  land  will  be 
located  as  nearly  as  practicable  in  a  square  form  around  the  mine,  taking 
the  mine  as  the  center  of  the  location,  and  the  grantor,  by  subsequent 
conveyances  of  the  larger  tract  in  two  parts  to  other  parties,  can  not  affect 
this  right  of  location  by  the  prior  grantee.     Id, 

3.  Mining  Partners — Tenants  in  Common. — Where  a  mine,  together  with 

the  surrounding  lands,  is  conveyed  to,  and  the  mine  is  worked  by,  an 
unincorporated  association  of  individuals  in  the  usual  mode,  as  in  the  case 
of  mining  partnerships  in  California,  the  members  of  the  association  are 
tenants  in  oommon  -of  the  mine  and  the  land  so  held.    Id, 

4.  Sale  under  Decree  of  Property  of  Mining  Partnership. — Where  a 

bill  is  filed  by  a  member  of  a  mining  partnership  to  wind  up  the  affairs 
of  the  association,  some  of  the  members  being  omitted  from  the  bill 
because  of  the  impracticability  of  bringing  them  all  before  the  court,  and 
a  decree  is  made  dissolving  the  association,  directing  the  mines  and  lands 
of  the  company  to  be  sold,  the  debts  to  be  paid,  etc.,  and  a  sale  of  the 
mines  and  lands  of  the  association  is  made  in  pursuance  of  the  decree,  the 
title  to  the  nndi-^ded  interests  in  the  mines  and  lands  of  those  not  parties 
to  the  suit  will  not  be  affected  by  the  decree  and  sale.    Id, 

5.  Patent  to  Lands  Embracing  Mines. — ^Where  a  patent  to  lands  is  issued 

by  the  United  States,  it  carries  all  mines  in  the  lands  patented,  to  which 
no  right  has  attached  at  the  time  the  patent  issues.  Pacyic  C,  M,  ds  Jf  • 
Co,  V.  Spargo,  645. 
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6.  Patent— CoLLATE&AL  Attack. — ^The  validity  of  a  patent  can  not  be  qncs- 

tioned  collaterally,  in  an  action  to  reoover  the  land  patented.    Id, 

7.  Patent  Relates  to  Entry. — Where  a  parchaaer  enters  and  pays  for  a 

tract  of  public  lands,  receiving  a  certificate  of  purchase  therefor,  the 
patent,  subsequently  issued  in  pursuance  of  such  certificate,  relates  to, 
and  takes  effect  from,  the  date  of  the  entry.    Id. 

8.  Ebseryation  in  Patent  of  Bioht  to  Woek  a  Mine.— Where  a  pat- 

ent to  public  land,  reserves  the  right  of  a  proprietor  of  a  mining  vein  or 
lode,  to  extract  and  remove  his  ore  therefrom,  should  it  be  found  to  pen- 
etrate, or  intersect,  the  lands  granted  by  the  patent,  the  reservation  re- 
fers only  to  parties  who  are  proprietors  at  the  time  when  the  right  of  the 
patentee  attaches  to  the  land,  or  the  date  of  the  entry,  or  patent.    Id, 

See  Mining  Ck>]LP02iATioN. 

MINING  CORPORATION. 

1.  Liabilitt — Stooblholdebs — Mining  Coblporation.— There  being  no  sub- 

scribed stock,  stockholders  in  mining  corporations,  oi^ganized  under  the 
laws  of  this  State,  are  not  liable,  by  contract,  or  by  operation  of  law,  to 
pay  to  the  corporation  the  nominal  par  value  of  their  stock,  even  though 
such  nominal  value  has  not  been  paid  in.  In  re  SotUh  Jfouniain  Con,  M. 
Co.,  366. 

2.  No  Contract  to  Pat  Full  Amount  ot  Stock. — ^PurohaserB  of  stock 

in  such  corporations  are  not,  by  contract,  or  by  operation  of  law,  bound 
to  pay  to  the  corporation  the  nominal  par  value  of  their  stock;  their  only 
liability  is  the  constitutional,  and  statutory,  personal,  liability  for  their 
proportion  of  the  debts  and  liabilities  of  the  corporation,  and  the  liability 
of  their  stock  to  assessment  by  the  corporation.    Id, 

3.  Power  to  Assess  not  Assets. — The  power  to  levy  assessments  by  the 

corporation  itself,  is  not  an  asset,  or  trust  fund,  and  it  does  not  pass  as 
such  to  a  court  of  bankruptcy;  nor  con  such  court  enforce  such  liability 
of  a  stockholder  to  assessment  by  the  corporation  itself  against  stock- 
holders of  such  corporations  to  discharge  the  liabilities  of  an  insolvent 
mining  corporation.    Id, 

4.  Personal  Action. — ^As  to  whether  a  personal  action  will  lie  against  a 

stockholder  to  recover  an  assessment  levied  by  such  corporations,  ^voiy  / 
Id. 

MINING  PARTNERSHIPS. 
See  Mines  and  Mining. 

MONEY. 
See  Pleadings,  3. 

MORTGAGE. 

1.  Mortgage. — ^The  conveyance  of  lands  by  the  Southern  Pacific  Railroad 
Company,  to  D.  0.  MiUs  and  Lloyd  Tevis,  in  trubt,  to  secure  the  pay- 
ment of  certain  "first  mortgage  bonds,*'  in  the  usual  f<»in  of  a  mortgage, 
except  being  to  trustees,  with  a  condition  of  defeasance,  providing,  that 
upon  the  payment  of  the  bonds,  *'  this  indenture  and  the  estate  hereby 
granted  shall  cease  and  determine,*'  etc.,  with  a  clause  reserving  to  the 
grantor  the  **  sole  and  exclusive  management  and  control**  of  the  lands. 
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and  only  providing  for  an  entry,  foreclosure,  and  aale  by  the  tmstees, 
upon  default  and  subsequent  demand  by  the  bondholders,  is  in  substance 
and  law  a  mortgage  under  the  California  code;  and  the  right  of  posses- 
sion until  default,  and  a  demand  by  the  bondholders,  remain  in  the 
mortgagor,  or  grantor.    S.  P,  R,  H,  Co.  v.  Doyle,  60. 

2.  MoBTGAGE  Defined. — Under  the  code,  a  mortgage  is  a  **  contract  by 

which  specific  property  is  hypothecated  for  the  performance  of  an  act 
without  the  necessity  for  a  change  of  possession."  The  mortgage  may 
confer  a  power  of  sale  upon  the  mortgagee,  "or  any  other  person,"  after 
breach  of  the  obligation  secured.    Id, 

3.  Mortgage — Trust. — Where  the  mortgage  confers  a  power  of  sale  upon 

any  person,  other  than  the  party  secured,  it  necessarily,  also,  embraces  a 
trust;  but  it  does  not  necessarily  give  a  right  of  possession  of  the  mort- 
gaged property  to  the  trustee,  before  condition  broken.    Id, 

4.  Trust  Deed  under  Code. — If   the  instrument  in  question,  under  the 

code,  is  strictly  a  trust  deed,  rather  than  a  mortgage,  the  result  is  the 
same  in  this  case;  for  it  conveys  no  right  to  the  possession,  management, 
or  coDtrol  of  the  lands  upon  the  trustees,  till  after  default,  and  a  demand 
by  the  bondholders.     Id. 

5.  Express  Trusts  may  be  created  under  the  California  code  to  sell  real 

property  and  apply  or  dispose  of  the  proceeds,  but  it  must  be  '*  in  accord- 
ance with  the  instrument  creating  the  trust,"  and,  in  this  instance,  the 
lands  conveyed  by  the  terms  of  the  deed  are  left  in  the  sole  and  ex- 
clusive management,  control,  and  possession  of  the  grantor  till  default 
and  demand.     Id, 

6.  Title,  where  Vested. — Under  the  code,  every  valid  express  trust  vests 

the  title  in  the  trustees,  subject  to  the  execution  of  the  trust,  and  not  in 
the  beneficiaries.    Id, 

7.  Sams. — ^Whatever  the  estate  is,  be  it  great  or  small,  created  by  the  trust 

deed,  the  whole  is  vested  in  the  trustees;  but  whcU  the  estate  is,  which 
vests  in  the  trustees,  its  extent,  and  quality,  depends  wholly  upon  the 
terms  of  the  instrument  creating  the  trust,  and  not  upon  the  code.     Id, 

8.  Estate  not  Embraced  in  the  Trust. — Under  the  code,  ''where  an  ex- 

press trust  is  created  in  relation  to  real  property,  every  estate  not  em- 
braced in  the  trust,  and  nOt  otherwise  disposed  of,  is  left  in  the  author  of 
the  trust.     Id. 

9.  Trust  Estate. — ^The  sole,  exclusive  management,  control,  and  possession 

of  the  land  in  question,  being  by  the  express  terms  of  the  trust  deed,  or 
mortgage  in  question,  left  in  the  grantor  till  default  and  demand  by  the 
bondholders,  this  portion  of  the  estate  was  not  embraced  in  the  trust, 
and,  in  the  language  of  the  code,  "is  left  in  the  author  of  the  trust" — 
the  Southern  Pacific  Railroad  Company.     Id. 

10.  Right  of  Action.  —The  right  of  possession,  management,  and  control 
of  the  lands,  embraced  in  the  mortgage,  or  trust  deed,  whichever  it  may 
be,  being  by  the  terms  of  the  instrument  left  in  the  grantor,  the  right  of 
action  to  recover  possession  against  trespassers,  is  in  the  Southern  Pacific 
Railroad  Company — the  grantor  and  author  of  the  trust.    Id, 

11.  Mortgage. — The  mortgagee  of  a  mortgage  to  secure  an  antecedent  debt 
is  not  regarded  as  a  purchaser,  and,  therefore,  the  lien  of  his  mortgage 
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will  be  postponed  to  that  of  a  prior  but  nnreoorded  one.  Bybee  t.  JJaar- 
heU,  176. 
12.  Suit  to  Enforce  the  Lien  of  a  Mortgage. — ^In  a  rait  to  enforce  tiie  Hen 
of  a  mortgage,  a  Bubsequent  mortgagee,  who  is  made  defendant  on  that 
account,  can  not  set  up  a  claim  or  haTO  a  decree  against  the  plaintiff  for 
the  amount  of  his  debt,  upon  the  ground  that  the  plaintiff  is  personally 
liable  to  him  therefor,  as  partner  of  his  mortgagor.    Jd, 

NEGLIQENCE. 

1.  Neoligengb  of  Fellow-servant. — ^The  employer  is  not  liable  to  a  ser- 

vant for  an  injury  resulting  from  the  negligence  of  a  fellow>eervant  in 
the  same  line,  or  department  of  employment;  provided  the  employer  ex* 
ercise  due  care  in  the  selection  of  competent  servants.  BwUdey  v.  G,  & 
a  S.  M.  Co,,  394. 

2.  Who  are  Fbllow-servants. — ^The  runner  of  a  steam-engine  employed  in 

lowering  men  and  material,  and  hoisting  rock  in  sinking  a  shaft,  is  a  fel- 
low-servant in  the  same  line,  or  department  of  service,  within  the  role, 
with  the  men  in  the  shaft  engaged  in  excavating  the  shaft  and  loading 
the  rock  to  be  hoisted.    Id. 

3.  No  Warranty — Only  Dub  Care  Eequired. — ^The  employer  does  not 

warrant  the  competency  of  his  servants.  He  is  only  bound  to  exercise 
due  care  in  the  selection  of  careful  and  competent  men  for  the  service  to 
be  performed.    Id, 

4.  Evidence  of  Incompetency. — ^The  mere  fact  that  an  accident  occurred, 

though  evidence  of  negligence  on  that  particular  occasion,  is  not,  by 

itself,  sufficient  evidence  to  authorize  a  jury  to  find  that  the  party  so 

negligent  is  not  a  pareful  and  competent  man  for  the  service  in  which  he 

was  engaged.    Id, 

6.  Instruction  to  Jury  in  Absence  of  Evidence. — Upon  the  close  of 

plaintifiTs  testimony,  if  the  evidence  is  insufficient  to  justify  a  verdict 

for  plaintiff,  the  court  will  instruct  the  jury  to  find  for  the  defendant 

Id, 

See  Admiralty. 

NEW  TRIAL. 
See  Fraud  and  Fraudulent  Conveyances;  PRAcncE,  6-9. 

NORTH  PACIFIC  RAILROAD. 
1.  Grant  to  the  Northern  Pacific  Railway  Company. — ^By  the  act  of 
July  2,  1864  (13  Stat.  365),  the  odd-numbered  sections  along  the  line  of 
the  Northern  Pacific  Railway  Company  for  forty  miles  on  either  side  of 
the  line  in  the  territories,  and  twenty  miles  in  the  states,  are  set  apart 
and  devoted  to  the  construction  of  the  road  of  said  corporation;  but  said 
act  is  not  a  present  grant  of  said  lands  to  said  corporation,  but  only  in 
effect  an  agreement  or  provision  that  the  same  shall  be  conveyed  to  it  ab- 
solutely, when  and  as  fast  as  any  twenty-five  miles  of  said  road  is  con- 
structed and  accepted  by  the  United  States;  and  in  the  mean  time,  the 
legal  title  to  the  unearned  and  unpatented  sections  is  in  the  United  States, 
who  may  therefore  maintain  legal  proceedings  against  any  one  that  un- 
lawfully cuts  timber  thereon.     United  States  v.  ChUdeny  VJl, 

See  Express  Cobcpanies, 
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NUISANCE. 

1.  MuLTiFARionsNxss — ^NcHBANCE. — Several  parties  owning  extensive  mines 

at  Tarious  points  on  the  affluents  of  the  Yuba  river,  work  them  inde- 
pendently of  each  other  by  the  hydraulic  process,  discharging  their  waste 
earth  and  other  debris  into  the  stream,  whence  it  flows  down  into  the 
main  river,  where  the  debris  becomes  mingled  into  one  indistinguishable 
mass,  passes  on,  and  is  deposited  along  the  course  of  the  river  in  the 
valley  below,  burying  valuable  lands  and  creating  a  public  and  private 
nuisance.  A  bill  in  equity  by  a  party  injured  against  all  the  parties  thus 
contributing  to  the  nuisance  to  enjoin  it,  is  not  demurrable  as  being 
multifarious,  or  for  a  misjoinder  of  parties  defendant.  Woodn^ff  v.  N, 
B.  Orav.  M.  Co,,  628. 

2.  Same. — The  parties  thus  creating  the  nuisance  may  be  joined  in  equity 

both  on  the  ground  that  they  co-operate,  in  fact,  and  actually  contribute 
to  the  nuisance,  the  injury  being  the  single  result  of  the  action  of  the 
debris  combined  and  operating  together  long  before  it  reaches  the  place 
where  the  injury  is  effected.  Also,  on  the  ground  of  avoiding  a  multipli- 
city of  suits.    Id,  ' 

3.  NuiSANCRs — Parties — Tenant  in  Common. — One  tenant  in  common  of 

land  injured  by  a  public  and  private  nuisance,  may  sue  to  enjoin  the 
nuisance,  without  making  his  co-tenant  a  party,  either  as  complainant, 
or  defendant.     Id, 

OBSCENE  LETTERS. 

1.  Wbttino. — A  sealed  letter  deposited  in  the  mail  addressed  to  some  one  is 

not  a  writing  or  publication  within  the  purview  of  the  first  clause  of  sec- 
tion 3d93  of  the  revised  statutes,  declaring  obscene,  etc.,  books,  writings, 
etc.,  or  "other  publication  of  an  indecent  character,"  non-mailable. 
United  States  v.  Lqftis,  194. 

2.  Letter. — A  sealed  letter  is  notwithin  the  prohibition  of  said  section  3893,  * 

however  indecent  or  obscene  in  its  contents;  but  if  there  is  any  such 
delineation  or  language  put  upon  the  envelope  containing  it,  it  thereby 
becomes  non-nudlable,  and  the  person  depositing  it  in  the  mail  thereby 
commits  a  crime.    Id,  - 

OFFICERS—DISQUALIFICATION. 
See  Candidates  for  Office. 

ONUS  PROBANDL 
See  Burden  of  Proof. 

ORDINANCES   OF   CITY. 

1.  Void  Ordinance — Irreparable  Injurt. — But,  where  an  ordinance  would 
be  void  for  want  of  authority  to  pass  it,  yet,  if  irreparable  injury  would 
result  from  its  mere  passage,  or  where  there  is  the  physical  power  to  ex- 
ecute the  void  ordinance,  notwithstanding  its  invalidity,  by  means  of  the 
instrumentaUties  provided,  and  the  only  adequate  remedy  against  an 
irreparable  injury  arising  from  its  actual  enforcement  after  its  passage, 
is  an  injunction,  the  court  may  enjoin  the  passage  of  the  ordinance. 
There  appears  to  be  no  sound  reason  why  the  court  should  not  interfere 
44 
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at  one  stage  of  the  proceedings,  as  well  as  at  another.  Spring  VaUejf  W, 
W.  V.  BartUU,  655. 
2.  Unoonstitctional  Obdinakce. — ^An  ordinance  which  appears  npoo  its 
face  to  violate  the  fourteenth  amendment  to  the  constitution  of  the 
United  States,  is  void,  and  it  can  cast  no  legal  cloud  upon  the  rights  of 
the  parties,  apparently  affected  by  it.  All  parties  are,  legally,  presumed 
to  know  its  invalidity.    Id, 

PARTIES. 

1.  Indispensable  Parties. — The  owners  of  the  land  at  the  time  of  filing  a 

bill  in  equity  to  vacate  a  patent  of  the  United  States,  are  indispensable 
parties  to  the  bill;  and  when  it  is  filed  against  the  patentee  alone,  after 
he  has  conveyed  the  land  and  ceased  to  have  any  interest  in  it,  the  bill 
will  be  dismissed  for  want  of  necessary  parties.  United  Stales  v.  C  F. 
R,  Co,,  81. 

2.  Same — Parties. — Where  seven  parties  agree  to  enter  into  a  partnership 

at  a  future  day,  the  language  being,  "they  have  agreed  to  become  part- 
ners,"  and  four  out  of  the  seven,  afterwards,  jointly  refuse  to  enter  into 
the  partnership,  and  thereby  commit  a  breach,  by  reason  of  which  each 
of  the  others  sustains  several,  but  no  joint  damages,  each  party  so  sus- 
taining several  damages  may  maintain  an  action  against  the  parties 
jointly  committing  the  breach,  without  joining,  either  as  plaintiffii  or 
defendants,  the  others  who  have  committed  no  breach.  OoldsmUk  v. 
Sachs,  110. 

3.  Parties  Jointly  Committino  a  Breach  of  a  contract  may  all  be  joined 

as  defendants.    Id. 

4.  Partners.— Indispensable  Parties. — ^Where  a  bill  in  equity  is  filed 

against  one  of  the  members  of  a  copartnership,  to  set  aside  partnership 
transactions,  and  vacate  a  conveyance  of  real  estate,  assets  of  the  part- 
*  nership,  but  held  in  the  name  of  one  of  the  partners  for  the  benefit  of 
the  firm,  and  for  an  account,  all  the  partners  are  indispensable  parties 
to  the  bill.     Belly,  Donohoe,  435. 

5.  Indispensable  Parties  to  Stockholders*  Bili^ — A  stockholder  of  a 

New  York  corporation  filed  a  bill  in  equity  on  behalf  of  himself  and 
such  other  stockholders  of  said  corporation  as  should  choose  to  come  in, 
against  a  CaUforuia  corporation  and  other  defendants,  to  set  aside  trans- 
actions between  the  said  New  York  corporation  and  the  other  defend } 
ants;  also  other  transactions  dependent  thereon,  without  making  the 
corporation  of  which  he  is  a  stockholder  a  party  to  the  bill:  Held:  That 
the  New  York  corporation,  of  which  complainant  is  a  stockholder,  is  an 
indispensable  party  to  the  bill.    Id. 

6.  Requisites  of  Stockholders*  Bill. — Bill,  also,  held  insufficient,  as  not 

containing  the  allegations  essential  to  a  stockholder's  bill  as  established 
in  Hawes  v.  Oakland,  1Q4  U.  S.  450;  Huntington  v.  Palmer,  Id.  482, 
and  Dannmeyer  v.  Coleman,  ante,  51.     Id, 

SeeEqniTT;  Nuisance. 

PARTITION  OP  LAND. 

1.  Partition  of  Lands.— A  partition  of  a  tract  of  land,  by  a  judicial  de- 
cree, between  part  owners  of  the  whole  tract,  does  not  change  the  char- 
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acter  or  origin  of  the  title  of  any  of  the  parties,  but  the  portion  which 
each  takes  in  severalty  under  the  decree  is,  in  contemplation  of  law,  the 
Tery  portion  which  belonged  to  him  as  tenant  in  common,  and  he  holds 
it  thereafter  under  the  same  title  and  subject  to  the  same  obligations, 
covenants,  and  contracts  as  before.     Traver  v.  Baker ,  535. 

See  Limitations  of  Actions. 

PARTNERSHIP. 

1.  CoNTRAcrr  FOR  Future  Partnership. — Where  several  parties  agree  to 

enter  into  partnership  on  a  future  day,  but  a  part  refuse  to  enter  upon 
the  business  in  pursuance  of  the  terms  agreed  upon,  and  the  partnership 
is  never  launched,  whereby  the  others  are  injured,  the  only  remedy  is  an 
action  at  law  for  the  breach.     Goldsmith  v.  Sachs,  110. 

2.  Same — Parties. — Where  seven  parties  agree  to  enter  into  a  partnership 

at  a  future  day,  the  language  being,  "  they  have  agreed  to  become  part- 
ners," and  four  out  of  the  seven,  afterwards,  jointly  refuse  to  enter  into 
the  partnership,  and  thereby  commit  a  breach,  by  reason  of  which  each 
of  the  others  sustains  several,  but  no  joint  damages,  each  party  so  sus- 
taining  several  damages  may  maintain  an  action  against  the  parties 
jointly  committing  the  breach,  without  joining,  either  as  plainti£b  or 
defendants,  the  others  who  have  committed  no  breach.     Id, 

3.  Parties  Jointly  GoMMiTTiNa  a  Breach  of  contract  may  all  be  joined  as 

defendants.     Id, 

4.  Void  for  Uncertainty. — ^Where  the  contract  provides,  that  "  the  busi- 

ness  of  the  partnership  shall  be  buying,  selling,  and  dealing  in  dry  goods, 
and  furnishing  goods,  and  such  other  merchandise  as  may  be  convenient 
and  profitable  to  all  parties  concerned,"  the  description  of  the  business 
is  not  so  vague  and  indefinite  as  to  render  the  contract  void  for  uncer- 
tainty.   Id. 

5.  Damages. — Where  the  complaint  presents  a  case  for  some  damages,  even, 

if  only  nominal,  it  is  not  necessary,  on  demurrer,  to  determine  the  rule 
of  damages.     Id. 

6.  Joint  and  Several  Contracts. — Rule  in  regard  to  parties  stated,  where 

contracts  are  not  i^  express  terms,  either  joint  or.  several;  or  when  m 
contract  will  be  regarded  as  joint;  and  when  as  several.     Id. 

7.  Partnership. — A  contract  between  three  persons  to  operate  a  ''mining 

property  as  a  company,"  creates  a  partnership  of  such  persons  from,  the 
date  thereof,  and  makes  each  of  them  liable  for  the  debts  contracted  in 
the  prosecution  of  said  enterprise;  and  this,  notwithstanding  the  fact 
that  such  contract  also  provides  that  there  shall  be  no  division  of  profits 
between  the  parties  until  two  of  them  are  reimbursed  therefrom  the 
money  expended  in  the  purchase  of  two  thirds  of  the  property  from  the 
other  one,  and  the  cost  of  improving  the  same.     Byhte  v.  HawheU,  176. 

8.  Mortgage. — The  mortgagee  of  a  mortgage  to  secure  an  antecedent  debt 

is  not  regarded  as  a  purchaser,  and,  therefore,  the  lien  of  his  mortgage 
will  be  postponed  to  that  of  a  prior  but  unrecorded  one.    Id. 

9.  Suit  to  Enforce  the  Lien  of  a  Mortgage. — In  a  suit  to  enforce  the  lien 

of  a  mortgage,  a  subsequent  mortgagee,  who  is  made  defendant  on  that 
account,  cannot  set  up  a  claim  or  have  a  decree  against  the  plaintiff  for 
the  amount  of  his  debt,  upon  the  ground  that  the  plaintiff  is  personally 
liable  to  him  therefor,  as  partner  of  his  mortgagor.    Id. 
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10.  Partnership  with  a  Member  of  Akother  Partnership. — Although  A 
may  be  interested  with  B  in  his  interest  in  a  partnership,  consisting  of 
B  and  two  others,  that  does  not  make  him  a  member  of  ssid  Uai-men- 
tioned  partnership.    Id, 

PASSENGERS. 

1.  Taking  Passengers  ok  Board. — ^Passengers  who  go  on  board  a  ressel 

openly  and  in  the  usual  way  are  presumed  to  have  been  taken  on  board 
by  the  master  within  the  purview  of  sections  4252-4253  of  the  reyiaed 
statutes.     United  States  v.  ThomBon,  122. 

2.  Intent  to  Commit  Crime. — Neglect  in  the  discharge  of  a  duty  or  indiffer- 

ence to  consequences  is  in  many  cases  equivalent  to  a  specific  criminal 
intent.     Id, 

3.  Case  in  Judgment. — ^The  defendant  being  the  master  of  a  Tessel  under 

charter  at  the  port  of  Hongkong  to  carry  passengers  to  Portland,  Oregim, 
permitted  the  charterers  to  load  her  under  the  inspection  of  the  port  offi- 
cers without  himself  knowing  or  taking  any  steps  to  know  how  many 
passengers  were  on  board;  and  upon  arrival  in  Oregon  it  was  fonnd  that 
there  were  one  hundred  and  sixty  passengers  in  excess  of  the  number 
allowed  to  be  carried  by  sections  4252-4253  of  the  revised  statutes.  Hddj 
that  it  was  the  duty  of  the  defendant  to  have  taken  steps  before  leaving 
the  port  to  ascertain  how  many  passengers  he  had  on  board,  and  that  the 
omission  of  this  duty  was  such  negligence  on  his  part  as  made  him  guilty 
of  a  violation  of  the  statute.     Id, 

4.  Space  Appropriated  to  Passengers. — A  space  upon  a  vessel  bringing 

passengers  into  the  United  States  under  the  act  of  March  3,  1855  (10 
Stat.  715,  sec.  4252,  R.  S.),  is  not  "appropriated"  to  their  use  within 
the  meaning  of  the  term  or  the  object  and  policy  of  the  statute,  unless  it 
is  given  up  to  their  exclusive  use;  and,  therefore,  the  dining  saloon  of  a 
steamship  carrying  Chinese  passengers  from  Hongkong  to  Portland,  Ore- 
gon, in  which  such  passengers  were  allowed  to  go  and  come  during  the 
day,  but  to  which  no  number  of  them  were  allotted  or  assigned,  and  in 
which  they  neither  ate  nor  slept,  was  not  a  space  appropriated  to  their 
use.     United  States  v.  Nicholson,  162. 

5.  Berths  on  Steam  Vessels. — ^The  provisions  of  section  2  of  the  act  of 

March  3, 1855  (10  Stat.  716,  sec.  4255  of  the  R.  S.),  relating  to  the  con- 
struction and  occupation  of  berths  on  vessels  carrying  passengers  from 
foreign  ports  to  the  United  States,  are  not  deemed  'applicable  to  steam 
vessels.     The  Devonshire,  209. 

6.  Re-enactment  op  Statute — Former  Constrttction  op  It. — ^Wbere  a 

statute  has  received  a  judicial  construction  and  is  afterwards  re-enacted 
by  the  legislature  of  the  same  or  anotlier  country,  it  is  presumed  to  have 
been  passed  as  construed.    Id, 

PATENTS  AND  PATENT  RIGHTS. 

1.  MisN amino  Patented  Device.— Where  the  specifications  and  di^wings, 
as  a  whole,  clearly  describe  the  constructiou  and  operation  of  a  machine, 
the  fact  that  some  device  in  it  is  called  by  a  wrong  name,  or  a  word  is 
not  used  with  strict  mathematical  accuracy,  will  not  vitiate  the  patent. 
Foye  V.  Nichols,  20L 
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Z  An  Imp^oyembmt  upon  a  Patsitted  Machike  will  not  prevent  the  im- 
proved machine  from  being  an  infringement,  if  it  embraces  the  invention 
patented.     Id, 

3.  Two  Plows  on  a  Shaft. — ^Where  one  feature  of  a  patented  invention 

oonBists  in  placing  two  plows  on  a  shaft  with  their  screws  running  in  op- 
posite directions,  the  one  counteracting  the  strain  of  the  other  in  the 
opposite  direction  when  in  use,  the  patent  will  be  infringed  by  another 
machine  having  similar  devices  on  the  opposite  ends  of  a  shaft  jointed  in 
the  middle  to  admit  of  setting  the  opposite  plows  at  different  angles,  for 
the  purpose  of  adapting  it  to  different  characters  of  soil.     Id. 

4.  Use  by  Inprinobr — Evidence  of  Usefulness. — ^Where  a  party  em- 

braces and  uses  in  his  own  machine  the  invention  of  another,  such  use  of 
the  patented  device  is  evidence  of  its  usefulness.  Id, 
6.  AaTiFicfiAL  Stone  Pavement. — Cross-cutting  the  larger  blocks  of  artifi- 
cial stone  pavements  into  smaller  ones  with  a  trowel  during  the  process 
of  formation,  in  the  manner  described  in  Molitor  and  Perine's  cases,  7 
Saw.  190,  is  an  infringement  of  the  SchllUnger  patent.  Ccd\fornia  Arti' 
JicicU  Stone  Paving  Go,  v.  Freeborn^  443. 

6.  Marking  Joints  not  Infringement. — ^Running  the  marker  described  in 

Molitor  and  Perine's  cases  along  the  line  of  the  surface  between  the  old 
block  and  the  new  one  formed  against  it,  without  anything  being  inter- 
posed, or  any  cutting  being  done  between  the  blocks  during  the  process 
of  formation,  is  not  an  infringement  of  Schillinger*s  patent.     Id, 

7.  Proof  of  Infringement  before  Bill  Filed. — An  infringement  must  be 

shown  to  have  taken  place  either  by  making,  selling,  or  using  the  article 
patented,  before  the  filing  of  the  bill,  or  there  can  be  no  recovery.  8Ui» 
dinger  v,  Buckingham,  469. 

8.  Answer  to  Bill  under  Oath. — ^Where  the  complainant  does  not  waive 

an  answer  to  the  bill  under  oath,  the  answer,  distinctly  denying  the  ma- 
terial matters  alleged,  not  only  makes  an  issue,  but  proves  it;  so  that  it 
will  require  the  evidence  of  two  witnesses,  or  of  one  witness,  and  other 
circumstances  equivalent  to  a  second,  to  overthrow  the  answer.    Id, 

9.  Waiving  Answer  under  Oath. — The  great  advantage  to  complainant  in 

many  cases  under  the  present  rules  relating  to  the  competency  of  wit- 
nesses of  waiving  an  answer  under  oath,  pointed  out.    Id, 

10.  Re-issued  Patent. — ^The  specifications  for  the  re-issue  of  a  patent  may  be 
amended  by  the  model  deposited  in  the  patent  office,  as  well  as  by  the 
drawings.    Hendy  v.  Oolden  Stale  S.  A  M,  Iron  Worke,  468. 

11.  Specifications  Amended  by  Model. — Where  the  original  specifications 
and  drawings  do  not  show  whether,  or  not,  the  machine  patented  em- 
braced a  feature  claimed  in  the  re-issued  patent,  the  court  cannot  say 
from  comparison  of  the  original  and  re-issued  patents,  alone,  whether 
the  re-issue  embraces  a  feature  not  indicated  in  the  machine  as  first  pat- 
ented, without  an  inspection  of  the  original  model  deposited  in  the  pat- 
ent office.    Id, 

12.  License  Pending  Application  for  Patent — Modified  Claims. — An 
inventor  filed  in  the  patent  office  his  specifications,  claims,  and  applica- 
tion for  a  patent.  He  then  entered  into  a  contract  with  other  parties, 
describing  his  invention,  setting  forth  therein  that  he  had  filed  his  speci* 
fications  and  application  for  a  patent,  and  granting  *'the  exclusive  right 
and  privilege  of  manufacturing  and  selling  the  aforesaid  goods  under  any 
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patent  thai  he  might  obtain  by  or  through  his  appUcaiUm  afvn»md^  in  a 
large  tract  of  territory  described.  Afterwards,  upon  the  requirement 
of  the  commissioner,  the  claims  appended  to  the  specifications  were  mod 
ified,  and  in  accordance  with  such  modified  claims  the  patent  issued, 
Held:  That  the  license  covered  the  patent  issued  upon  the  claims  as 
modified.     Kelly  v.  Porter,  482. 

13.  LiCENSB,  Whsn  Irhevogable. — A  license  to  use  a  patent  given  pend- 
ing the  application  for  its  issue,  unlimited  as  to  time,  and  providing, 
only,  that  it  should  be  void  on  failure  to  obtain  the  patent,  wherein  the 
licensor  covenants  to  protect  the  licensee  "against  any  and  all  persona, 
during  the  term  of  the  application  for  a  patent,  as  aforesaid,  and  qfter 
he  shall  have  obtained  a  parent  from  the  United  States  government,  as 
aforesaid,"  is  irrevocable  by  the  licensor,  without  the  consent  of  the 
licensee.    Id. 

14.  Licensee  hot  an  Ikfrikoeb. — A  party  manufacturing  and  selling  a 
patented  article,  in  pursuance  of  the  terms  of  a  licensee  from  the  pat- 
entee, cannot  be  held  liable,  as  an  infringer.    Id, 

15.  Licensee  Only  Liable  for  Royaltt. — ^The  only  remedy  of  a  patentee 
against  a  party  manufacturing  under  a  licens3,  is  upon  the  contract  grant- 
ing the  license  for  the  royalty  agreed  upon.    Jd, 

16.  Jurisdiction— License. — An  action  by  the  patentee  against  his  licensee 
for  the  stipulated  royalty,  presents  no  question  of  patent  law,  and  no 
subject-matter,  which  can  give  the  national  courte  jurisdiction  on  that 
ground.     Id. 

17.  Combination  Patent — ^Infringement. — A  patent  for  a  combination  ci 
several  elemente,  is  not  infringed  by  a  machine  which  does  not  embrace 
all  the  elemente  employed  to  make  up  the  combination,  as  claimed.  Mat- 
teson  V.  Caine,  498. 

18.  Anticipation. — A  plow  standard,  with  a  lug  on  the  upper  end,  by  means 
of  which,  it  is  fastened  to  the  plow-beam  by  three  bolte  and  nute,  not  in 
line,  but  arranged  in  the  form  of  a  triangle,  is  anticipated  by  a  cultivator 
stendard  fastened  to  the  beam,  or  bar,  by  three  bolto,  arranged  in  the 
form  of  a  triangle,  although  the  head  of  the  standard  is  square,  instead 
of  having  a  lug;  and  a  standard  having  a  bolt  and  nut  with  two  dowel 
pins,  similarly  arranged,  is  also  an  anticipation.     Id. 

PENALTIES  AND  FORFEITURES. 

1.  Discovert. — A  demurrer  will  lie  to  an  allegation  in  a  bill,  the  answer  to 

which  may  subject  the  defendant  to  anything  in  the  nature  of  a  penalty 
or  forfeiture — as  an  allegation  concerning  the  number  of  copies  sold  and 
on  hand  of  a  pirated  map.     Chapman  v.  Ferry,  191. 

2.  Penalties  and  Forfeitures. — The  penalties  and  forfeitures  given  by 

section  4965  of  the  revised  stetutes  (17  Stat.  214),  for  an  infringement  of 
a  copyright,  cannot  be  enforced  in  a  suit  in  equity;  and  a  prayer  in  a  bill, 
that  the  plate  and  unsold  copies  of  a  pirated  map  be  delivered  up  to  an 
officer  of  the  court  for  cancellation  and  destruction  is  demurrable,  as 
asking  the  enforcement  of  such  forfeiture.    Id. 

PILOTS  AND  PILOTAGE. 

1.  Te.vder  of  Pilot  Service. — Semble,  that  a  tender  of  pilot  service  by  a 
river  pilot  to  a  vessel  bound  on  a  voyage  to  Portland,  is  not  valid  if 
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made  below  Aatoria  and  before  the  yessel  haa  reached  the  pilot-ground 
of  snch  pilot.     The  Olaramara,  22. 

2.  Ahbndment  of  Statute. — Semble,  that  section  1  of  the  act  of  December 

20,  1865  (Ses.  L.,  p.  33;  Or.  L.,  p.  707»  sec.  12),  giving  half  pilotage  for 
a  tender  of  pilot  service  to  a  vessel  navigating  the  Columbia  or  Wallamet 
rivers  above  Astoria,  was  passed  in  contravention  of  section  22  of  article 
IV  of  the  constitution  of  the  state,  and  is  therefore  void;  but  if  consid- 
ered valid,  then  section  1  of  the  act  of  October  25,  1870  (Ses.  L.,  p.  51; 
Or.  L.,  p.  710,  see.  27),  declaring  that  such  vessel,  when  "towed  by  a 
tug  or  steamer,"  should  not  be  required  "to  take  a  pilot  or  pay  half 
pilotage,"  is  also  vaUd,  and  therefore  a  pilot  is  not  entitled  to  recover 
half  pilotage  for  a  tender  and  refusal  of  sueh  pilot  service.     Id. 

3.  Pilot  Skrvice — Place  ov  Tender  or. — A  state  may  permit  or  require  its 
'  pilots  to  tender  their  services  to  inward-bound  vessels  at  a  greater  dis- 
tance from  the  shore  than  three  miles,  or  the  outward  limit  of  the  pilot 
ground.     The  WhuUler,  232. 

4.  Idem — Offer  of,  when  Sufficient. — The  bark  WhisUer  was  approaching 

the  mouth  of  the  Columbia  river,  with  intent  to  enter  and  load  there  as 
soon  as  one  of  the  three  pilot  tugs  stationed  there  should  come  out  to  her 
without  orders  to  go  elsewhere;  and  being  met  by  one  of^said  tugs  with- 
out such  orders,  she  was  taken  in  tow  thereby  and  went  in;  but  on  the 
day  before,  and  while  she  was  standing  off  and  on  about  thirty  miles  from 
the  bar,  she  was  hailed  by  an  Oregon  schooner  pilot,  who  tendered  his 
services  to  pilot  her  in,  which  were  refused.  Held,  that  the  vessel  was 
**  bound  in  the  river,"  within  the  meaning  of  the  statute  giving  full  pilot- 
age for  the  offer  and  refusal  of  such  services,  and  having  afterwards  gone 
in,  the  libellant  became  entitled  to  such  pilotage.    Id, 

PLEADING. 

1.  Joint  and  Several  Contracts. — Rule  in  regard  to  parties  stated,  where 

contracts  are  not  in  express  terms,  either  joint  or  several;  or  when  a 
contract  will  be  regarded  as  joint,  and  when  as  several.  Ooldsmith  v. 
Sachs,  110. 

2.  Promissory  Kote. — A  note  for  five  hundred  pounds  sterling  is  payable 

in  a  certain  sum  of  "  money,"  and,  therefore,  negotiable  and  prima  foxit 
made  upon  a  sufficient  consideration.     King  v.  Hamilton^  167. 

3.  Pound  Sterling.— By  section  2  of  the  act  of  March  3, 1873  (11  Stat.  603; 

sec.  3565,  R.  S.),  it  is  provided  that  ''in  the  construction  of  contracts 
payable  in  sovereigns  or  pounds  sterling,"  each  pound  shall  be  valued  at 
four  dollars  eighty-six  cents  and  six  and  one  half  mills.  Held,  That 
in  an  action  upon  a  note  payable  in  pounds  sterling,  it  is  not  necessary 
to  aver  or  prove  the  value  of  such  pound  in  money  of  the  United  States, 
but  that  the  court  will  give  judgment  for  the  value  of  the  contents  of 
the  note  in  money  of  the  United  States,  according  to  the  ratio  prescribed 
by  tfie  statute.    Id. 

4.  Pleadings. — New  matter  in  an  answer  constituting  a  defensive  allegation 

should  be  articled  and  pleaded  separately,  and  not  blended  with  the  re- 
sponse to  any  article  of  the  libel.     The  Whistler,  232. 

5.  Exceptions. — ^Exceptions  to  an  answer  for  insufficiency  and  impertinence 

are  taken  for  entirely  different  causes,  and  therefore  they  ought  not  to 
be  taken  to  the  same  matter  either  conjunctively  or  disjunctively.    Id, 
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but  that  the  court  will  give  judgment  for  the  yalne  of  the  contents  of 
the  note  in  money  of  the  United  States,  according  to  the  ratio  prescribed 
by  the  statute.  liL 
3.  Interest  on  Note. — ^Where  a  note  is  made  payable  at  a  future  day 
"with"  interest  at  a  prescribed  rate  per  annum,  such  interest  does  not 
become  due  or  payable  until  the  principal  sum  does,  unless  there  is  a 
special  provision  in  the  note  or  contract  to  that  effect.  Tanner  ▼.  i>ita- 
dee  Land  Investment  Co.,  187. 

PUBLIC  LANDS. 

1.  Timber  ok  Public  Lands  in  Oregon.— The  act  of  June  3,  1878  (20 

Stat.  88),  giving  permission  to  the  residents  of  Colorado,  Nevada,  the 
territories,  '*and  other  mineral  districts  of  the  United  States,"  to  cut 
timber  for  certain  purposes  upon  the  mineral  lands  therein,  does  not  ap- 
ply to  Oregon,  but  the  subject  of  cutting  timber  on  the  public  lands 
within  such  state  is  regulated  by  the  act  of  the  same  date  (20  Stat.  89), 
providing,  among  other  things,  for  the  sale  of  timber  lands  therein. 
United  Stales  v.  SmUh,  100. 

2.  Mineral  District.— This  term,  as  used  in  the  first  of  the  said  acts  of 

June  3,  1878  (20  Stat.  88),  has  no  application  to  Oregon,  there  being  no 
such  division  or  district  of  the  state  established,  either  by  law  or  com- 
mon reputation.     Id, 

3.  CuTTiNO  Timber — Who  may  and  What  for. — Under  the  act  of  June 

3,  1878  (20  Stat.  89),  persons  occupying  the  public  lands  in  Oregon  under 
the  mining,  pre-emption,  or  homestead  laws  of  the  United  States,  may 
cut  and  use  the  timber  thereon  convenient  for  the  purposes  of  such  oc- 
cupancy, and  may  also  take  other  timber  from  the  public  lands,  if  need 
be,  sufficient  to  maintain  the  necessary  improvements  on  the  lands  so 
occupied;  but  any  cutting  or  removing  timber  from  the  public  lands 
otherwise  than  this — as  with  intent  to  dispose  of  or  wantonly  to  destroy 
the  same,  is  a  trespass,  for  which  the  party  guilty  of  the  same  is  liable, 
civilly  and  criminally.     (20  Stat.  90.)    Id, 

4.  Reservation  of  Public  Lands  in  Oregon. — ^By  the  passage  of  the  dona- 

tion act  of  September  27,  1850  (9  Stat.  497),  and  the  amendment  thereto 
of  February  14,  1853  (10  Stat.  158),  congress  disposed  of  all  the  puUic 
lands  in  Oregon  to  persons  who  were  or  should  become  settlers  thereon 
and  otherwise  comply  with  the  provisions  of  such  act,  except,  among 
others,  such  portions  thereof  as  might  be  designated  by  the  authority  of 
the  president  for  certain  military  purposes  and  "  other  needful  public 
uses, "  not  exceeding  six  hundred  and  forty  acres  at  any  one  point  or 
place  for  a  fort,  nor  more  than  twenty  acres  for  any  other  purpose.  Heldj 
1.  That  while  an  order  issued  by  the  secretary  of  war  designating  a  res- 
ervation under  this  act  for  a  military  post  or  station  may  be  presumed  to 
have  been  made  by  the  authority  of  the  president,  until  the  contrary  ap- 
pears, no  such  presumption  arises  in  case  such  order  is  made  by  any  one 
else,  and  therefore  an  order  issued  by  the  military  officer  in  command  of 
the  department  directing  the  establishment  of  a  "military  reservation" 
at  Port  Orford,  Oregon,  is  void  and  of  no  effect;  2.  That  a  valid  designa* 
tion  of  a  reservation  for  military  or  light-house  purposes  must  indicate  or 
describe  with  reasonable  certainty  in  some  public  document  or  record  the 
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quantity,  limits,  and  location  of  such  reservation;  and  the  same  ought  to 
be  noted,  as  soon  as  practicable,  on  the  plat  of  the  survey  of  the  town- 
ship; and,  3.  That  such  a  reservation,  if  designated,  so  as  to  substantially 
exceed  the  quantity  allowed  by  law,  is  illegal  and  void.  U,  8,  v.  Tiche- 
nor,  142. 

5.  Patent  Issued  Contrary  to  Law. — ^When  it  appears  on  the  face  of  a 

patent  that  it  was  issued  contrary  to  law,  it  is  void,  and  a  court  of  law 
will  so  pronounce;  but  nevertheless  the  United  States  is  entitled  to  main- 
tain a  suit  in  equity  to  have  such  void  patent  cancelled.     Id. 

6.  PossEssoRir  Right  of  Married  Settler. — A  married  settler  under  the 

donation  act,  prior  to  completion  of  his  residence  and  cultivation,  may 
abandon  or  dispose  of  his  possessory  right  or  location  without  the  con- 
sent of  his  wife.     Id. 

7.  Lands — Purchase  of,  for  the  United  States. — A  conveyance  of  lands  to 

the  United  States  is  void  and  inoperative  unless  the  purchase  is  author- 
ized by  congress.     Section  3736  of  the  revised  statutes.     Id. 

8.  Fort— Meaning  of  the  Term. — The  term  •*  fort,"  as  used  in  the  dona- 

tion act,  implies  a  place  of  more  permanence  and  strength  than  a  mere 
frontier  camp,  post,  or  station.    Id. 
0.  Port  Orford. — Ck>ngress  never  authorized  or  provided  for  the  erection  or 
maintenance  of  a  "fort  '*  at  Port  Orford.     Id. 

10.  Promise  Made  under  Illegal  Arrest. — ^The  arrest  and  eviction  of  the 
defendant,  William  Tichenor,  in  1864,  from  his  donation  claim,  at  Port 
Orford,  or  that  portion  of  it  said  to  have  been  a  ** military  reservation," 
and  his  subsequent  imprisonment  by  military  force  and  without  process 
of  law,  were  illegal  acts,  and  any  promise  extorted  from  him  as  a  condi- 
tion of  his  liberation,  concerning  his  future  claim  to  the  premises,  was 
and  is  void  and  of  no  effect;  neither  would  a  verbal  promise  of  non- 
claim,  however  induced  or  made,  be  sufficient  to  affect  his  right  to  or  in- 
terest in  the  premises.    Id. 

11.  Allegation  of  Fraud. — It  is  not  sufficient  to  allege  in  a  bill  to  set  aside 
the  patent  to  a  "settler"  that  it  was  "  fraudulently  "obtained,  by  means 
of  "false  proof,"  but  the  acts  constituting  the  fraud  should  be  subetan- 
tiaUy  stated.     Id. 

12.  Residence  and  Cultivation  of  a  ** Settler." — ^A  settler  under  the  do- 
nation act  is  not  required  to  reside  "all  over  "  his  claim,  nor  to  cultivate 
the  whole  of  it,  and  therefore  his  proof  of  residence  and  cultivation  is 
not  false  if  he  actually  resided  anywhere  within  the  exterior  lines  of  the 
claim  and  cultivated  any  portion  of  it.    Id, 

13.  Sale  of  Public  Lands. — A  sale  of  public  lands  unauthorized  by  law  is 
void,  and  the  purchaser  thereat  acquires  no  right  thereby  whether  he 
knew  or  did  not  know  of  such  want  of  authority.    Id, 

14.  Grant  to  the  Northern  Pacific  Railway  Company. — ^By  the  act  of 
July  2,  1864  (13  Stat.  365),  the  odd-numbered  sections  along  the  line  of 
the  Northern  Pacific  Railway  Company  for  forty  miles  on  either  side  of 
the  line  in  the  territories,  and  twenty  miles  in  the  states,  are  set  apart 
and  devoted  to  the  construction  of  the  road  of  said  corporation;  but  said 
act  is  not  a  present  grant  of  said  lands  to  said  corporation,  but  only  in 
effect  an  agreement  or  provision  that  the  same  shall  be  conveyed  to  it 
absolutely,  when  and  as  fast  as  any  twenty-five  miles  of  said  road  is  con- 
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atructed  and  accepted  by  the  United  States;  and  in  the  mean  time,  tiie 
legal  title  to  the  unearned  and  unpatented  sections  is  in  the  United 
States,  who  may  therefore  maintain  legal  proceedings  against  any  one 
that  unlawfully  cuts  timber  thereon.     United  SttUes  v.  ChUder^,  171. 

15.  Patent  to  Lands  Embracing  Mines. — Where  a  patent  to  lands  is  issued 
by  the  United  States,  it  carries  all  mines  in  the  lands  patented  to  which 
no  right  has  attached  at  the  time  the  patent  issues.  Padjic  C.  JbT.  d:  If, 
Co.  V.  Spargo,  645. 

16.  Patent — Collateral  Attack. — ^The  validity  of  a  patent  cannot  be  ques- 
tioned collaterally  in  an  action  to  recover  the  land  patented.     Id. 

17.  Patent  Relates  to  Entrt. — ^Where  a  purchaser  enters  and  pays  for  a 
tract  of  public  lands,  receiving  a  certificate  of  purchase  therefor,  the 
patent,  subsequently  issued  in  pursuance  of  such  certificate,  relates  to, 
and  takes  effect  from,  the  date  of  the  entry.     Id. 

18.  Reservation  in  Patent  op  Right  to  Work  a  Mine. — ^Wherc  a  patent 
to  public  land  reserves  the  right  of  a  proprietor  of  a  mining  vein  or  lode 
to  extract  and  remove  his  ore  therefrom  should  it  be  found  to  penetrate, 
or  intersect^  the  lands  granted  by  the  patent,  the  reservation  refers  only 
to  parties  who  are  proprietors  at  the  time  when  the  right  of  the  patentee 
attaches  to  the  land,  or  the  date  of  the  entry  or  patent    Id. 

QUI  TAM  ACTIONS. 

1.  Qai  Tam  Action  under  Sections  3490-3  of  the  Revised  Statutes.— In 

an  action  brought  by  an  informer  upon  sections  3490-3  of  the  revised  stat- 
utes, to  recover  damages  and  forfeitures  for  collecting  false  claims  from  the 
treasury,  the  person  who  sues  represents  the  United  States  therein,  and 
also  in  all  suits  and  proceedings  brought  or  taken  in  aid  of  an  ezecutioQ 
or  to  enforce  the  judgment  therein,  and  is  entitled  to  control  the  same. 
Bush  V.  United  States,  322. 

2.  Priority  of  the  United  States. — The  priority  of  the  United  States,  un- 

der sections  3466-7  of  the  revised  statutes,  does  not  attach  in  the  life-time 
of  an  insolvent  debtor  unless  his  property  is  taken  by  process  of  law,  as  in 
bankruptcy,  insolvency,  or  attachment,  or  he  makes  a  voluntary  assign- 
ment thereof  to  a  third  person  for  the  benefit  of  his  creditors;  and  a 
judgment  or  judgments  confessed  by  such  debtor  for  an  amount  equal  to 
the  value  of  his  assets  with  intent  to  hinder,  delay,  or  defraud  the  United 
States  is  not  such  an  assignment.    Id. 

REMOVAL  OF  CAUSES. 

1.  Removal  of  Causes. — ^The  second  clause  of  section  639  of  the  Revised 
Statutes  of  the  United  States,  was  repealed  by  the  Act  of  Congress  of 
March  3,  1875.    IloUister  v.  Bell,  349. 

RES  ADJUDICATA. 

1.  Res  Adjudicata. — Prior  to  the  acquisition  of  California  by  the  United 
States,  the  Mexican  government  granted  a  tract  of  land  therein  to  one 
H.  In  1857,  S.,  claiming  to  be  the  owner  of  a  part  of  the  land  so  granted 
under  title  derived  from  H.  (the  claim  for  which  part  had  been  con- 
firmed to  the  grantor  of  S.,  but  no  patent  therefor  issued),  commenced 
an  action  of  ejectment  against  G.  and  others,  who  were  in  possession  of 
the  lands,  also  claiming  to  own  the  same  under  title  derived  from  H.,  and 
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who  had  also  obtained  a  confirmation  of  their  claim  to  the  premiBes, 
but  no  patent.  On  the  trial  of  the  action  the  principal  question  liti- 
gated was  whether  the  premises  in  controversy  had  been  conveyed  by  a 
deed  made  by  H.  to  one  F.  under  whom  S.  claimed,  and  it  was  deter- 
mined that  said  deed  did  convey  the  lands,  and  judgment  was  rendered 
in  favor  of  S.  On  appeal  to  the  state  supreme  court  this  judgment 
was  affirmed.  Pending  the  litigation  a  patent  for  the  lands  was  issued 
to  the  grantor  of  S.,  and  some  twenty  years  later,  patents  were  issued  to 
G.  et  cU,,  for  the  same  lands.  The  grantees  of  Q.  etal.,  after  the  issue 
of  the  latter  patents,  brought  ejectment  against  the  grantee  of  S.  for  the 
lands,  and  on  the  trial  of  that  action  offered  to  prove  that  the  premises 
in  controversy  were  not  within  the  premises  conveyed  by  the  deed 
from  H.  to  F.  Beld — that  by  the  trial  and  judgment  in  the  former 
action,  that  point  was  determined  in  favor  of  S.  and  became  res  adjudi- 
ecUa,  and  the  grantee  of  G.  et  al.  was  estopped  from  again  litigating 
the  question  as  against  S.  or  his  grantee,  and  that  the  issue  of  the  patents 
on  the  claims  of  G.  et  cU.  did  not,  as  to  the  question  so  determined, 
create  any  new  title  or  right  to  again  litigate  the  question  determined 
by  the  former  judgment,  and  that  such  question  is  not  open  to  further 
litigation.    Hayner  v.  Staidy^  214. 

ROADS  AND  ROAD  TAXES. 

1.  Road  Wobx — ^Liability  fob,  how  Enforced. — ^A  statute  of  Oregon 
provides  that  all  male  persons  between  certain  ages  "residing"  in  a  road 
district  shall  be  annually  listed  for  road  labor  on  or  before  April  15th, 
and  be  liable  to  perform  two  days*  work  on  the  roads  therein,  and  if  any 
such  person  shall  fail  to  do  so  after  being  assessed  therefor  and  warned 
thereto  by  the  supervisor,  the  latter  may  deliver  a  statement  of  such 
delinquency  to  the  sheriff,  with  the  amount  necessary  to  discharge  it,  to 
wit,  two  dollars  for  each  day*s  work,  who  shall  thereupon  collect  the 
same  by  seizure  and  sale  of  the  personal  property  of  the  delinquent;  and 
if  such  property  cannot  be  found  out  of  which  to  make  such  tax,  the 
sheriff  shall  demand  the  amount  from  any  person  indebted  to  such  delin- 
quent, and  collect  the  same  out  of  his  personal  estate,  unless  he  makes 
path  that  he  is  not  indebted  to  such  delinquent;  and  the  sheriff  shall 
receive  for  his  services  a  sum  equal  to  one  fourth  of  such  delinquent  tax, 
besides  his  lawful  fees,  to  be  paid  by  the  delinquent  or  collected  with  the 
tax.  (Or.  Laws,  pp.  726,  727,  sec.  21,  22,  and  pp.  769, 770,  sec.  101, 102, 
103. )  Htldf  Semble,  that  a  demand  for  a  delinquent  tax  from  a  third  person 
is  not  valid  unless  it  appears  therefrom:  1.  That  the  officer  had  not  been 
able  to  make  the  same  out  of  the  delinquent's  property;  2.  That  it  con- 
tained a  statement  or  allegation  to  the  effect  that  unless  the  party  paid 
the  amount  or  made  oath  that  he  was  not  indebted  to  the  delinquent,  the 
officer  would  proceed  to  collect  the  same  out  of  his  personal  estate;  and 
3.  That  it  was  not  for  a  greater  sum  than  the  tax,  and  one  fourth  thereof 
in  addition,  as  a  compensation  to  the  sheriff  for  making  the  demand  and 
receiving  the  money;  and  no  other  fees  are  demandable  or  chargeable 
thereon  unless  the  officer  is  forced  to  make  the  collection  by  seizure  and 
sale  of  property,  for  which  he  is  entitled  to  the  usual  fees  for  such  service, 
in  addition  to  such  one  fourth.    On  Yuen  Hai  Co,  v.  Ro8$f  384. 


702  Index. 

2.  Idem — ^Who  Liable  to  Perform. — Certain  Chinese  laborers  c&me  to  this 
state  to  engage  in  labor  upon  public  works,  and  on  April  1 ,  1882,  were  in 
road  district  No.  8,  in  Multnomah  oounty,  at  work  on  the  oonstmctioa 
of  a  railway  from  Portland  to  The  Dalles  and  eastward,  where  they 
remained  a  few  months,  passing  throuj^h  and  beyond  the  district  as  the 
road  bed  was  completed,  without  any  purpose  or  occasion  to  remain  longer 
in  the  district  or  ever  return  there :  Hdd^  that  they  were  not  "residing'' 
in  said  district  on  or  before  April  15th,  within  the  meaning  of  the  statute, 
80  as  to  be  liable  to  perform  road  labor  therein.    Id. 

SECRETARY  OP  TREASURY— REGULATION. 

1.  Buttes — Shrinkage  in  Weight. — ^Where  a  cargo  of  coke,  imported  from 

Wales,  by  reason  of  evaporation  of  the  moisture  contained  in  it  daring 
the  voyage,  weighed  several  tons  less  than  when  shipped:  Held,  that 
duties  could  only  be  legally  collected  on  the  actual  weight  at  the  time  of 
the  importation,  and  not  on  the  weight  shown  by  the  invoice.  Balftmr 
V.  Sullivan,  648. 

2.  Regulation  of  the  Secretary  of  the  Treasury. — A  r^ulation  of  the 

secretary  of  the  treasury,  that  duties  shall  be  collected  according  to  the 
invoice,  unless  the  importer  accounts,  by  proofs,  for  the  discrepancy  be- 
tween the  amount  shown  by  the  invoice  and  the  actual  wei>;ht  at  tiiie 
time  of  importation,  is  no  defense  to  an  action  to  recover  the  duties  ex- 
acted from  the  importer  on  the  difference  between  the  amount  actually 
imported,  and  the  amount  shown  by  the  invoice  to  have  been  shipped. 
Id. 

SMUGGLING. 

1.  Custom  Duties— Smuoounq — Condemnation  Sr  Property  Seized. — 
Where  a  quantity  of  opium  was  seized  by  officers,  the  burden  of  proof  is 
on  the  claimant  to  show  that  the  property  seized  was  of  domestic  manu- 
facture, and  not  liable  for  custom  duties;  and  if  he  fails  to  explain  the 
difficulties  of  the  case  by  the  prodnction  of  proofe  within  his  power  to 
produce,  *' condemnation  follows  from  the  defects  of  testimony  on  the 
part  of  such  claimant.*'  And  where  the  claimant  has  it  in  his  power  to 
produce  the  best  and  most  satisfactory  evidence  to  repel  the  presumption 
which  the  law  has  raised  against  him,  and  he  omits  to  do  so,  and  contents 
himself  with  the  weaker  evidence,  the  presumption  is  "turned  against 
him  that  the  highest  and  best  evidence  going  to  the  reality  and  truth  of 
the  transaction  would  not  be  favorable  to  the  defence."  United  Stai€$  r. 
Boxes  qf  Opium,  129. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Performance. — A  contract  to  convey  real  property  will  be  spe- 

cifically enforced  as  prayed  for  by  the  plaintiff  where  its  terms  are  ad- 
mitted by  the  defendant,  and  the  only  objection  made  to  such  perform- 
ance is  based  upon  a  construction  of  the  contract,  as  to  the  part  to  be 
performed  by  the  plaintiff,  which  in  the  judgment  of  the  court  is  unsup- 
ported by  the  language  of  the  contract  or  the  circumstances  of  the  case. 
Tanner  v.  Dundee  Land  Investment  Co.,  187. 

2.  Equity— Specific  PERFoiuiANCB  of  Contract.— Equity  has  jnrisdiction 

to  enforce  the  performance  of  contract  to  deliver  a  policy  of  insurance; 
and  having  taken  jurisdiction  for  that  purpose,  will,  in  case  there  has 
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been  a  loss  or  death,  retain  it  for  the  purpose  of  decreeing  payment  of 
the  policy    JJebert  v.  MutucU  Life  Ina,  Co.,  198. 

SPIRITUOUS  LIQUORS. 

1.  Spikits  and  Wine— Introduction  of,  into  Alaska. — By  the  act  of 
March  3,  1873  (17  Stat.  530),  the  introduction  of  spirituous  liquors  and 
-wines  into  Alaska  is  absolutely  prohibited,  subject  to  the  power  of  the 
war  department  to  permit  such  introduction  for  the  use  of  the  army 
.  therein;  and,  semble,  that  section  2  of  the  Alaska  act  of  June  27»  1868 
(15  Stat.  240;  sec.  1954  R.  S.),  which  gave  the  president  *'x>ower  to  re- 
strict and  regulate  or  to  prohibit  the  importation  and  use  of  *  *  * 
distilled  spirits"  into  Alaska,  is  still  so  far  in  force,  notwithstanding  the 
passage  of  said  act  of  March  3,  1873,  as  to  authorize  him  to  permit  the 
introduction  of  said  spirits,  but  not  wine,  as  a  regulation  of  the  subject. 
UnUed  SUUes  v.  Stephens,  116. 

SPRING  VALLEY  WATER  WORKS. 
See  Constitutional  Law;  Injunction. 

STATUTES. 
See  Legislative  Joubnals. 

STATUTES  (U.  S.)  CONSTRUED. 

1850.     Act  Sept.  28,  9  Stat.  497.     Donation  Act,  41. 
1852.     Act  1852,  10  Stat.  90.     Survey  of  Public  Lands,  81. 
1878.    Act  June  3,  20  Stat.  88.     Timber  on  Public  Lands,  100. 
1873.     Act  March  3,  17  Stat.  530.     Spirituous  Liquors,  Alaska,  116. 
1868.     Act  June  27  (R.  S.  1954),  15  Stat.  240.     Spirituous  Liquors,  116. 
1834.     Act  June  30,  4  Stat.  729.     Spirituous  Liquors,  116. 

Revised  Stat.,  Sec.  4252-3.     Passengers  by  Sea,  122. 

Revised  Stat.,  Sec.  909.     133. 
1850.     Sept.  27,  9  Stat.  497  and  Am'd*t  to  10  Stat.  158.     Donation  Act,  142. 

Revised  Stat.,  Sec.  3736.     Conveyance  when  void,  143. 
1855.     Act  March  3,  10  Stat.  715,  Sec.  4252,  Revised  Stat.     Passengers,  162. 
1873.     Act  March  3  (R.  S.  3565),  11  Stat.  603.     Lb.  Sterling,  167. 

1864.  July  2,  13  Stat.  365.     N.  P.  R,  R.  Grant,  171. 

Revised  Stat.,  Sec.  4965,  17  Stat.  214.     Penalties  and  Forfeitures,  191. 
Revised  Stat.,  Sec.  3893.     Obscene  Letters,  194. 

1865.  March  3  (R.  S.,  Sec.  4255),  10  Stat.  716.     Passenger  Vessels,  209. 
Fourteenth  Amendment  U.  S.  Constitution,  15  Stat.  709.     238. 
Revi8e<l  Stat.,  Sees.  3490-3,  3466-7.     Qid  Tarn  Actions,  322. 
Revised  Stat.,  Sec.  639,  and  Removal  Act  1875,  349. 

1882.     May  6,  22  Stat.  59.     Chinese  Immigrants,  350. 
1842.     Extradition  Treaty  with  England,  Art.  X,  370. 
1857.     March  3,  10  Stat.  250.     Timber  on  Public  Lands,  403. 
1878.    June  14,  20  Stat.  130.     Timber  on  Public  Lands,  403. 

Revised  Stat.,  Sees.  2504-5.     Sago  Flour,  Revenue,  415. 
1882.     May  6.     Chinese  Immigration,  438. 

1834.    Revised  Stat.,  5596,  2145,  5329.     Indians,  offenses  aj^inst,  473. 
1859.    Sept.  27,  9  Stat.  497.     Donation  Act,  511. 

Fourteenth  Amendment,  15  Stat.  709.     556. 
1859.    Sept.  27,  9  Stat  497.     Donation  Act,  592. 
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STATUTE  OF  LIMITATIONS. 
See  LxMiTATioN  of  Acnoys. 

STATUTORY  CONSTRUCTION. 

1.   RS-KNACTMENT  OF    StATUTK — FORMER  CONSTBUCTION    OP    It. — ^WhcPe  a 

statute  has  received  a  judicial  conatniction,  and  is  afterwards  re-enacted 
by  the  legislature  of  the  same  or  anotiier  country,  it  is  presumed  to  hare 
been  passed  as  construed.     The  Devonshirt^  209. 

STEAM  VESSELS. 

1.  Berths  on  Steam  Vessels. — The  provisions  of  section  2  of  the  act  of 
March  3,  1855  (10  SUt.  716,  sec.  4255  of  the  R.  S.),  relating  to  the  con- 
struction and  occupation  of  berths  on  vessels  carrying  passengers  from 
foreign  ports  to  the  United  States,  are  not  deemed  applicable  to  steam 
vessels.     The  DevotisJUrei  209. 

STOCKHOLDERS*  LIABILITIES. 

1.  LiABiLrrT— Stockholders — ^Mining  Corporation.— There  being  no  mA- 

scribed  stock,  stockholders  in  mining  corporations,  organized  under  the 
laws  of  this  State,  are  not  liable,  by  contract,  or  by  operation  of  law,  to 
pay  to  the  corporation  the  nominal  par  value  of  their  stock,  even  though 
such  nominal  value  has  not  been  paid  in.  In  re  South  Mountain  Con, 
M.  Co.,  366. 

2.  No  Contract  to  Pat  Full  Amount  of  Stock. — ^Purchasers  of  stock 

in  such  corporations  are  not,  by  contract,  or  by  operation  of  law,  bound 
to  pay  to  the  corporation  the  nominal  par  value  of  their  stock;  their 
only  liability  is  the  constitutional,  and  statutory,  personal,  liability  for 
their  proportion  of  the  debts  and  liabilities  of  the  corporation,  and  the 
liability  of  their  stock  to  assessment  by  the  corporation.    Id. 

3.  Power  to  Assess  not  Assets. — ^The  power  to  levy  assessments  by  the 

corporation  itself,  is  not  an  asseti  or  trust  fund,  and  it  does  not  pass  as 
such  to  a  court  of  bankruptcy;  nor  can  such  court  enforce  such  liability 
of  a  stockholder  to  assessment  by  the  corporation  itself  against  sto^- 
holders  of  such  corporations  to  discharge  the  liabilities  of  an  insolvent 
mining  corporation.     IcL 

4.  Personal  Aci'ion. — As  to  whether  a  personal  action  will  lie  against  a 

stockholder  to  recover  an  assessment  levied  by  such  corporations,  qucertt 
Id. 
6.  De^t  Due  bt  Stockholder  to  Corporation. — Judgment  was  obtained 
by  the  plaintiff  against  the  defendant  for  nineteen  thousand  and  two 
dollars  and  Bve  cents,  and  an  execution  thereon  as  against  the  defendant 
returned  nulla  bona  and  served  on  F.  B.  Harrington  as  a  debtor  of  the 
defendant  for  one  hundred  and  sixty -eight  dollars  and  fifty  cents,  on  ac- 
count of  unpaid  calls  on  assessments  made  upon  said  Harnngton*s  shares 
in  the  capital  stock  of  the  defendant,  to  which  Harrington  answered  he 
owed  the  defendant  nothing;  but  the  answer  not  proving  satisfactory  to 
the  plaintiff,  he  procured  an  order  under  section  309  of  the  code  re- 
quiring  the  former  to  appear  before  a  referee  for  examination;  where- 
upon the  plaintiff  served  on  him  written  allegations  concerning  said  in- 
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debtedness  as  provided  in  section  162  of  the  code,  to  which  the  garnishee 
demurred  that  the  court  had  no  jurisdiction  and  that  the  garnishee  is 
not  liable  in  this  proceeding.  Held: .  1.  That  the  proceeding  by  garnish- 
ment under  sections  150  and  161-169  of  the  code  does  not  authorize  a 
demurrer  to  the  allegations  of  the  plaintiff,  but  requires  an  answer  there- 
to by  the  garnishee,  to  which  exceptions  may  be  taken  for  insufficiency; 
2.  A  due  and  unpaid  call  or  assessment  upon  the  shares  of  a  stockholder 
in  the  capital  stock  of  a  corporation  is  a  "  debt"  due  such  corporation 
within  the  purview  of  section  147  of  the  code,  and  may  be  collected 
from  such  stockholder  by  a  judgment  creditor  of  the  corporation  by 
garnishment,  under  sections  160  and  161-169  aforesaid.  FatUl  v.  A,  O. 
df  S,  M.  Co.,  420. 

See  COBPOBATIONS. 

STREET  OR  HIGHWAY. 

1.  Idem — Case  in  Judgment. — ^Where  the  agreement  authorized  a  corpora- 

tion, proposing  to  construct  a  railway  from  Albina  to  Vancouver,  to  lay 
its  track  through  the  former  place  upon  certain  streets  therein — "begin- 
ning at  the  ferry-landing  at  the  foot  of  Mitchel  street" — and  it  appear- 
ing that  said  ferry-landing  and  Mitchel  street  were  different  and  not 
contiguous  places:  Held,  That  the  ambiguity  must  be  resolved  against 
the  corporation,  and  the  agreement  construed  as  if  it  read  simply,  '*at 
the  foot  of  Mitchel  street.'*    Burns  v.  MtUtnomah  E.  Co.,  543. 

2.  Appropriation  of  Street  or  Hiqhwat  bt  Railway. — ^A  railway  cor- 

poration cannot  be  authorized  under  section  26  of  the  corporation  act 
aforesaid,  to  appropriate  a  public  street  or  road  to  its  use,  unless  such 
road  or  street  has  been  legally  established,  according  to  some  mode  pre- 
scribed by  statute.    Id. 

SUPERSEDEAS. 
See  Practice,  8. 

TAXES  AND  TAXATION. 

1.  The  Fourteenth  Amendment  of  the  Constitution,  in  declaring  that 

no  state  shall  deny  to  any  person  within  its  jurisdiction  the  "  equal  pro- 
tection of  the  laws,"  imposes  a  limitation  upon  the  exercise  of  all  the 
powers  of  the  state,  which  can  touch  the  individual  or  his  property,  in- 
cluding among  them  that  of  taxation.  San  Mateo  Co,  v.  8,  P,  R,  JR,  Co,, 
238. 

2.  The  "Equal  Protection  of  the  Laws"  to  any  one  implies  not  only 

that  he  has  a  right  to  resort,  on  the  same  terms  with  others,  to  the  courts 
of  the  country  for  the  security  of  his  person  and  property,  the  preven- 
tion and  redress  of  wrongs,  and  the  enforcement  of  contracts,  but  abo 
that  he  is  exempt  fron^  any  greater  burdens  or  charges  than  such  as  are 
equally  imposed  upon  all  others  under  like  circumstances.  This  equal 
protection  forbids  unequal  exactions  of  any  kind,  and  among  them  that 
of  unequal  taxation.    Id. 

3.  Uniformity  in  Taxation  requires  uniformity  in  the  mode  of  assessment 

as  well  as  in  the  rate  of  percentage  charged.    Id. 

4.  Taxation  of  Mortgages— Public  Corporations  and  Natural  Per 

SONS. — By  the  thirteenth  article  of  the  Constitution  of  California,  "a 
45 
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mortgage,  deed  of  tnut^  contract,  or  other  obligation  by  which  a  debt  n 
Becared,  ia  treated,  for  the  purpoaes  of  aaaeflsment  and  tazatnm,  as  ao 
interest  in  the  property  affected  thereby,*'  and,  ''except  ae  to  railroad 
and  other  quasi  public  corporations,*'  the  value  of  the  property  affected, 
less  the  value  of  the  security,  is  to  be  assessed  and  taxed  to  its  owner, 
and  the  value  of  the  security  is  to  be  assessed  and  taxed  to  its  bolder. 
(Sec.  4.)  But  by  the  same  article  *'the  franchise,  roadway,  roadbed, 
nuls,  and  rolling  stock  of  all  railroads  operated  in  more  than  one  county,  ** 
are  to  be  assessed  at  their  actual  value,  and  apportioned  to  the  counties, 
cities,  and  districts  in  which  the  roads  are  located,  in  proportioin  to  the 
number  of  miles  of  railway  laid  therein,  no  deduction  from  this  value 
being  allowed  for  any  mortgages  on  the  property :  Held,  That  in  the  dif- 
ferent modes  thus  prescribed  of  assessing  the  value  of  the  property  of 
natural  persons  and  the  property  of  railroad  corporations  as  the  basis  of 
taxation,  there  is  a  departure  from  the  rule  of  equality  and  uniformity. 
Id. 

5.  Pkivatb  Corporations  arb  Fsrsons,  within  the  meaning  of  the  firrt 

section  of  the  Fourteenth  Amendment,  and  are  entitled,  so  far  as  their 
property  is  concerned,  to  the  equal  protection  of  the  laws.    Id. 

6.  KoTiCE — ^DuB  Process  of  Law. — ^Neither  the  Constitution  nor  the  laws 

of  California  relating  to  the  assessment  of  railroads  operated  in  more 
than  one  county  provide  for  notice  to  the  owner,  or  an  opportunity  for 
him  to  be  heard  at  any  stage  of  the  proceeding.  In  this  respect  both 
conflict  with  the  guaranty  that  no  one  shall  be  deprived  of  his  property 
without  due  process  of  law.     Id. 

7.  Same — Notice  Essential. — Whatever  the  character  of  the  proceeding 

by  which  one  is  deprived  of  his  property,  whether  judicial  or  adminis* 
trative;  and  whether  it  takes  the  property  directly,  or  creates  a  charge 
or  liability  which  may  be  the  basis  of  taking  it,  the  law  directing  the 
proceeding  must  provide  for  some  kind  of  notice,  and  offer  to  the  owner 
an  opportunity  to  be  heard,  or  the  proceeding  will  want  the  essential  in- 
gredient of  due  process  of  law.    Id. 

8.  The  Provisions  of  Article  Xin  of  the  CoysTiTurioN  of  CAUFomnA, 

treating  of  revenue  and  taxation,  are  not  conditions  upon  the  continned 
existence  of  railroad  corporations.    Id. 

9.  Kailroad  Assessment  Unconstttutional. — An  assessment  made  in  strict 

accordance  with  the  provisions  of  the  constitution  of  the  state  of  Cali- 
fornia relating  to  the  assessment  of  the  property  of  "railroad  and  other 
quasi  public  corporations,"  violates  the  provisions  of  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  by  taking  private 
property  without  due  process  of  law.  8.  F.  d:  N.  P.  B.  Co.  v.  Dinwid- 
die,  312. 

10.  VoLUNTART  pATMENT. — Such  assessment  is  void.  A  payment  under  it 
is  not  a  payment  under  duress,  but  is  voluntary,  and  cannot  be  recov- 
ered.   Id. 

11.  Road  Work — Liability  for,  how  Enforced. — A  statute  of  Oregon 
provides  that  all  male  persons  between  certain  ages  "  residing"  in  a  road 
district  shall  be  annually  listed  for  road  lalK>r  on  or  before  April  15th, 
and  be  liable  to  perform  two  days'  work  on  the  roads  therein,  and  if  any 
such  person  shall  fail  to  do  so  after  being  assessed  therefor  and  warned 
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thereto  by  the  supervisor,  the  latter  may  deliver  a  statement  of  such 
delioquency  to  the  sheriff,  with  the  amount  necessary  to  discharge  it,  to 
wit,  two  dollars  for  each  day's  work,  who  shall  thereupon  collect  the 
same  by  seizure  and  sale  of  the  personal  property  of  the  delinquent;  and 
if  such  property  cannot  be  found  out  of  which  to  make  such  tax,  the 
sheriff  shall  demand  the  amount  from  any  person  indebted  to  such  delin* 
quent,  and  collect  the  same  out  of  his  personal  estate,  unless  he  makes 
oath  that  he  is  not  indebted  to  such  delinquent;  and  the  sheriff  shall 
receive  for  his  services  a  sum  equal  to  one  fourth  of  such  delinquent  tax, 
besides  his  lawful  fees,  to  be  paid  by  the  delinquent  or  collected  with  the 
tax.  (Or.  Laws,  pp.  726,  727,  sees.  21,  22,  and  pp.  769,  770,  sec.  101, 
102,  103.)  Held,  Semble,  that  a  demand  for  a  delinquent  tax  from  a  third 
person  is  not  valid  unless  it  appears  therefrom:  1.  That  the  oflScer  had 
not  been  able  to  make  the  same  out  of  the  delinquent's  property;  2.  That 
it  contained  a  statement  or  allegation  to  the  effect  that  unless  the  party 
paid  the  amount  or  made  oath  that  he  was  not  indebted  to  the  delin- 
quent, the  officer  would  proceed  to  collect  the  same  out  of  his  persoual 
estate;  and,  3.  That  it  was  not  for  a  greater  sum  than  the  tax,  and  one 
fourth  thereof  in  addition,  as  a  compensation  to  the  sheriff  for  making 
the  demand  and  receiving  the  money;  and  no  other  fees  are  demandable 
or  chargeable  tiiereon  unless  the  officer  is  forced  to  make  the  collection 
by  seizure  and  sale  of  property,  for  which  he  is  entitled  to  the  usual  fees 
for  such  service,  in  addition  to  such  one  fourth.  On  Tuen  Hat  Co,  v. 
Jioas,  384. 

TENANTS   IN   COMMON. 

See  Mines  and  Mining. 

TERRITORY. 

1.  Tekbitort,  not  a  State. — The  ruling  in  New  Orleans  v.  Winter  (I  Wheat. 
91),  that  a  territory  is  not  **  a  state"  within  the  meaning  of  that  term  as 
used  in  the  constitution  in  making  the  grant  of  judicial  power  to  the 
United  States,  and  that,  therefore,  a  resident  of  the  former  cannot  sue 
in  the  national  courts,  as  a  citizen  of  a  state,  followed  but  questioned. 
WaUon  V.  Brooks,  316. 

TIMBER  AND  TIMBER  CUTTINO. 

1.  Timber  on  Public  Lands  in  Orboon.— The  act  of  June  3,  1878  (20  Stat. 

88),  giving  permission  to  the  residents  of  Colorado,  Nevada,  the  terri- 
tories, "and  other  mineral  districts  of  the  United  States,"  to  cut  timber 
for  certain  purposes  upon  the  mineial  lands  therein,  does  not  apply  to 
Oregon,  but  the  subject  of  cutting  timber  on  the  public  lands  within 
such  state  is  regulated  by  the  act  of  the  same  date  (20  Stat.  89),  provid- 
ing, among  other  things,  for  the  sale  of  timber  lands  therein.  United 
Slates  ▼.  Smith,  100. 

2.  Mineral  District. — "Diis  term,  as  used  in  the  first  of  the  said  acts  of 

June  3,  1878  (20  Stat.  88),  has  no  application  to  Oregon,  there  being  no 
such  division  or  district  of  the  state  established,  either  by  law  or  com- 
mon reputation.    Id, 

3.  Cutting  Timber—Who  mat  and  What  tor. — Under  the  act  of  June  3, 

1878  (20  Stat.  89),  persons  occupying  the  public  lands  in  Oregon  under 


